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I  &  II  WILLIAM  IV.  c.  se. 
AN  ACT  TO  ESTABLISH  A  COURT  IN  BANKRUPTCY. 


120th  October,  1831. 


Whereas  an  Act  was  passed  in  the  sixth  year  of  the  reign  of  his 
late  Majesty  King  George  the  Fourth,  intituled,  An  Act  to  amend  the  6  Q.  4,  c.  15. 
Loot  rekUing  to  Bankrupts :  And  whereas  it  is  expedient  to  provide 
means  of  administering  and  distributing  the  estate  and  effects  of  bank- 
mpts,  and  of  determining  the  questions  which  from  time  to  time  arise 
teaching  the  same,  other  than  are  provided  by  the  said  act;  to  the  end 
that  the  rights,  as  well  of  the  bankrupts  themselves  as  of  their  cre- 
ditors, may  be  enforced  with  little  expense,  delay,  and  uncertainty  as 
possible,  be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  That  it  shall  and  may  be  lawful  for  his  Majesty,  his  heirs  Esublishment 
and  successors,  by  charter  or  letters-patent  under  the  great  seal  of  the  BanbuSc^ 
United  Kingdom  of  Great  Britain  and  Ireland,  to  erect  and  establish  a 
Court  of  judicature,  which  shall  be  called  "  The  Court  of  Bankruptcy," 
and  by  a  commission  under  the  great  seal  to  appoint  one  person,  being 
a  Serjeant  or  a  barrister  at  law  of  not  less  than  ten  years  standing,  to  be 
the  chief  judge  of  the  said  Court,  and  three  persons,  being  seijeants 
or  barristers  at  law  of  not  less  than  ten  years  standing  at  the  bar,  or  of 
live  years  standing  at  the  bar,  having  previously  practised  five  years 
as  a  special  pleader  below  the  bar,  to  be  other  judges  of  the  said  Court, 
and  six  persons,  being  barristers  at  law  of  not  less  than  seven  years 
standing  at  the  bar,  or  of  four  years  standing  at  the  bar,  having  pre- 
Tioudy  practise^  as  a  special  pleader  for  three  years  below  the  bar,  to 
be  called  commissioners  of  the  said  Court,  and  from  time  to  time  to 
supply  any  vacancy  in  the  number  of  the  said  judges  and  commission- 
ers; and  the  same  Court  shall  be  and  constitute  a  Court  of  Law  and 
VOL.  r.  b 


II  COURT  OF  BANKRUPTCY  ACT, 

Equity,  and  shall,  together  with  every  judge  and  commissioner  thereof, 
have,  use,  and  exercise  all  the  rights,  incidents,  and  privileges  of  a 
Court  of  Record,  or  judge  of  a  Court  of  Record,  and  all  other  rights, 
incidents,  and  privileges,  as  fully  to  all  intents  and  purposes  as  the 
same  are  used,  exercised,  and  enjoyed  by  any  of  bis  Majesty's  courts 
of  law  or  judges  at  Westminster. 
lUvier^^  °^  ^^"  ^^  ^  '^  enacted.  That  the  said  judges  or  any  three  of  them 

shall  and  may  form  a  Court  of  Review,  which  shall  always  sit  in  public, 
save  and  except  as  may  be  otherwise  directed  by  this  act,  or  by  the 
rules  and  regulations  to  be  made  in  pursuance  hereof,  and  shall  have 
superintendence  and'  controul  in  all  matters  of  bankruptcy,  and  shall 
also  have  power,  jurisdiction,  and  authority  to  hear  and  determine, 
order,  and  allow  all  such  matters  in  bankruptcy  as*now  usually  are  or 
lawfully  may  be  brought,  by  petition  or  otherwise,  before  the  Lord 
Chancellor,  whether  such  matters  may  have  arisen  in  the  said  Court  of 
Bankruptcy  or  elsewhere,  except  as  is  herein  otherwise  provided,  and 
also  to  investigate,  examine,  hear,  and  determine  all  such  other  matters 
within  the  jurisdiction  of  the  said  Court  of  Bankruptcy,  as  are  by  this 
act,  or  may  be  by  the  said  rules  and  regulations,  assigned  and  referred 
to  the  said  Court  of  Review. 

Mode  of  aopli-        m,  ^nd  be  it  enacted.  That  all  such  matters  to  be  heard  and  deter- 
catioD  to  Court        .,.,  .tin,  ^«.  ii«.«  i  i  » 

of  Ueview.         mmed  m  the  said  Court  of  Review  shall  be  brought  on  by  way  of 

petition,  motion,  or  special  case,  according  to  the  rules  and  regulations 

to  be  established  as  hereinafter  provided,  subject  to  an  appeal  to  the 

Lord  Chancellor  on  matters  of  law  and  equity,  or  on  the  refusal  or 

Mode  of  appeal  admission  of  evidence  only;  and  in  all  cases  of  appeal  to  the  Lord 

Chancellor.        Chancellor  by  virtue  of  this  act  such  appeal  shall  be  on  a  special  case, 

and  in  no  other  mode  whatsoever,  except  the  Lord  Chancellor  shall  in 

any  case  otherwise  direct;  which  special  case  shall  be  approved  and 

certified  by  one  of  the  judges  of  the  said  Court  of  Review  in  matters 

arising  in  ihe  said  Court,  and  by  the  judge  trying  the  issue  in  matters 

arising  out  of  the  trial  of  issues ;  and  the  determination  of  such  judge 

on  the  settlement  of  such  case  shall  be  final  and  conclusive :  provided 

always,  that  all  appeals  to  the  Lord  Chancellor  by  virtue  of  this  act 

shall  be  heard  by  the  Lord  Chancellor  only,  and  not  by  any  other  judge 

of  the  High  Court  of  Chancery. 

Court  of  Re-  IV.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  said  Court  of 

iM  ^8*"°^  Review  to  direct  any  issue  of  fact  arising  therein  to  be  tried  by  a  jury 

before  one  of  the  judges  thereof,  or  before  a  judge  of  assize,  and  to 

issue  process  to  compel  the  attendance  of  jurors  and  witnesses,  and  to 
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enforce  tlie  orders  and  decrees  of  the  said  Court  of  Review,  and  to 
tliat  end  to  exercise  all  the  powers  vested  for  such  purposes  in  any  of 
hif  Bfajesty's  Courts  of  Record  at  Westminster. 

V,  And  be  it  enacted,  That  all  costs  of  suit  between  party  and  party  Cosu  in  the 
io  the  said  Court  of  Review  shall  be  in  the  discretion  of  the  Court,  and  y\Q^^ 
shall  be  taxed  by  one  of  the  masters  of  the  High  Court  of  Chancery. 

VL  And  be  it  enacted,  That  the  said  six  commissioners  may  be  Subdivision 
formed  into  two  Subdivision  Courts,  consisting  of  three  commissioners 
for  each  Court,  for  hearing  and  determining  the  matters  and  things 
and  «wft^»ng  the  examinations  hereinafter  referred  thereto;  and  all 
references  or  adjournments  by  a  single  commissioner  to  a  Subdivision 
CdHt,  by  virtue  of  this  act,  shall  be  to  the  Subdivision  Court  to  which 
be  belongs,  unless  the  said  commissioner,  in  case  of  the  sickness  <^ 
some  one  or  more  of  the  commissioners  of  such  Subdivision  Court,  or 
other  sufficient  cause,  shall  think  fit  otherwise  to  direct;  and  the  said 
Sobdivision  Courts  may  sit  either  in  public  or  private,  as  they  shall  see 
fit,  unless  where  it  shall  be  otherwise  provided  by  this  act,  or  by  the 
rules  to  be  made  as  hereinafter  mentioned. 

VII.  And  be  it  enacted^  That  in  every  bankruptcy  prosecuted  in  the  The  powers  of 
said  Court  of  Bankruptcy  it  shall  and  may  be  lawful  for  any  one  or  ^°*°'"^'°"®'''* 
more  of  the  said  six  commissioners  to  have,  perform,  and  execute  all 

the  powers,  duties,  and  authorities  by  any  act  or  acts  of  Parliament 
now  in  force  vested  in  commissioners  of  bankrupt,  in  all  respects  as  if 
they  or  any  one  or  more  of  them  were  in  every  instance  specially 
authorised  and  appointed  for  the  purpose  by  a  separate  commission 
mider  (he  great  seal  of  the  United  Kii^dom  of  Great  Britain  and 
Ireland ;  provided  always,  that  no  single  commissioner  shall  have 
power  to  commit  any  bankrupt  or  other  person  examined  before  him 
otherwise  than  to  the  care  and  custody  of  a  messenger  or  other  officer 
of  the  said  Court,  to  be  by  him  detained  in  his  custody,  and  brought 
up  before  a  Subdivision  Court,  or  the  Court  of  Review,  within  three 
days  after  such  commitment,  for  which  purpose  one  of  such  Courts 
shall  be  forthwith  assembled,  and  to  which  Court  sudi  examination 
shall  be  adjourned. 

VIII.  And  be  it  enacted,  That  in  lieu  of  the  oath  directed  to  be  Oath  of  judges 

taken  by  commissioners  under  the  said  recited  act,  every  judge  and  ^?^  conrois- 
^  /  .»  -o  sioners. 

etmunissioner  to  be  appointed  by  virtue  of  this  act  shaU,  before  he  shall 
be  capable  of  acting  in  the  execution  of  any  of  the  powers  and  autho- 
ritiea  given  by  this  act,  take  an  oath  in  the  presence  of  the  Lord 
Chancellor  to  the  effect  following;  (that  is  to  say,) 

h2 
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*  I,  A.  B.  do  swear,  That  I  will  faithfully^  impartially,  and  honestly, 
'  according  to  the  best  of  my  skill  and  knowledge,  execute  the  several 

*  powers  and  trusts  reposed  in  me  [as  the  chief  judge,  or  one  of  the 
'  judges,  or  one  of  the  commissioners,  as  the  case  may  he,  of  the  Court 

*  of  Bankruptcy,]  and  that  without  favour  or  affection,  prejudice  or 
'  malice.  So  help  roe  God.' 
And  any  judge  or  commissionbr  having  once  taken  the  said  oath  shall 
not  again  be  required  to  take  the  same  so  long  as  he  shall  continue  in 
ofiice. 

Appmntment  of      IX.  And  be  it  enacted,  That  it  shall  be  lawful  for  his  Majesty,  his 

d^ty  raffU-     'bcu^  And  successors,  under  his  or  their  royal  sign  manual,  from  time 

^*^***  to  time  to  appoint  two  registrars,  and  any  number  not  exceeding  eight 

deputy  registrars,  to  act  as  such  in  the  said  Court  of  Bankruptcy, 

and  to  attend  upon  and  assist  the  said  judges  and  commissioners;  which 

officers  so  to  be  from  time  to  time  appointed  shall  hold  their  respective 

offices  during  good  behaviour,  notwithstanding  the  demise  of  his 

Majesty^  or  any  of  his  heirs  or  successors ;  provided  always,  that  it 

shall  be  lawful  for  his  Majesty,  his  heirs  and  successors,  to  remove 

.any  of  such  officers  upon  a  certificate  from  the  said  Court  of  Review, 

or  one  of  the  Subdivision  Courts,  of  some  sufficient  reason,  to  be 

named  therein,  for  such  removal. 

All  attoraies  X.  And  be  it  enacted,  That  all  attomies  and  solicitors  of  any  of  the 

sod  Mlicitors 

mtv  practise       superior  Courts  of  law  or  equity  at  Westminster  may  be  admitted  and 

in  this  Court.      YoiVe  their  names  enrolled  in  the  said  Court  of  Bankruptcy,  without 

any  fee  or  charge  other  than  such  as  shall  be  allowed  by  this  act,  or 
any  rule  or  regulation  to  be  made  in  pursuance  thereof,  and  may 
appear  and  plead  in  any  proceedings  in  the  said  Court  without  being 
required  to  employ  counsel,  (except  in  proceedings  before  the  said 
.Court  of  Review,  and  upon  the  trial  of  issues  by  jury) ;  and  in  case 
any  person,  not  being  an  attorney  or  solicitor  duly  admitted  as  afore- 
said, shall  practise  in  the  said  Court  of  Bankruptcy  as  an  attorney  or 
solicitor,  he  shall  be  deemed  guilty  of  a  contempt  of  the  said  Court, 
and  be  liable  to  all  the  penalties  incident  thereto,  on  complaint  thereof 
made  to  the  Court  of  Review ;  and  that  all  the  laws  and  statutes  now 
in  force  concerning  attornies  and  solicitors  shall  extend  to  attomies 
and  solicitors  practising  in  the  the  said  Court  of  Bankruptcy. 

JodgM  to  mtke      XI.  And  be  it  enacted.  That  the  judges  of  the  said  Court  of  Review, 

nilcfl  for  regu- 

latiDg  the  pro-     ^ith  the  consent  of  the  Lord  Chancellor,  shall  have  power  from  time 

ceediDgs  of  the    |q  (jm^  xx>  make  general  rules  and  orders  for  regulating  the  practice 

of  the  said  Court  of  Bankruptcy,  the  sittings  of  the  judges  and  com- 
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minioners  thereof,  and  the  conduct  of  the  other  officers  and  of  the 
practitioners  therein. 

XII.  And  be  it  enacted,  That  in  every  case  wherein  the  Lord  J,^^  ^"d 

r..         ,1        ,        .  /.  ^  ,     ,  Chancellor  to 

tiiancellory  by  vurtue  of  any  former  act,  hath  power  to  issue  a  com-  issue  a  fiat  in 

mission  of  bankrupt  under  the  great  seal,  it  shall  and  may  be  lawful  ^^^  P^  ^  ^™' 
for  him,  and  also  for  the  Master  of  the  Rolls,  the  Vice-Chancellor, 
and  each  of  the  Masters  of  the  Court  of  Chancery  acting  under  any 
appointment  by  the  Lord  Chancellor  to  be  given  for  that  purpose,  on 
petition  made  to  the  Lord.  Chancellor  against  any  trader  having  com- 
mitted any  act  of  bankruptcy  by  any  creditor  of  such  trader,  and  upon 
his  fiUi^  such  affidavit  and  giving  such  bond  as  is  by  law  required, 
to  issue  his  fiat  under  his  hand  in  lieu  of  such  commission,  thereby 
authorizing  such  creditor  to  prosecute  his  said  complaint  in  the  said 
Court  of  Bankruptcy,  or  to  prosecute  the  same  elsewhere  before  such 
discreet  and  proper  persons  as  the  Lord  Chancellor,  or  as  the  Master 
of  the  Rolls,  Vice-Chancellor,  or  one  of  the  Masters  of  the  Court  of 
Chancery,  acting  as  aforesaid,  by  such  fiat  may  think  fit  to  nominate 
snd  i4>point ;  and  that  the  persons  so  appointed  shall  thereby  have  the 
like  power  and  authority,  to  all  intents  and  purposes,  as  if  they  were 
assigned  and  appointed  special  commissioners  by  virtue  of  a  commis- 
sion under  the  great  seal.    • 

XIII.  And  be  it  enacted.  That  every  such  fiat,  prosecuted  in  the  Fiau  to  be  filed 
said  Court  of  Bankruptcy,  shall  be  filed  and  entered  of  record  in  the  Bankruptcy, 
said  Court,  and  shall  thenceforth  be  a  record  of  the  said  Court,  and  it 

shall  thereupon  be  lawfiil  for  any  one  or  more  of  the  commissioners 
thereof  to  proceed  thereon  in  all  respects  as  commissioners  acting  in 
the  execution  of  a  commission  of  bankrupt,  save  and  except  as  sudi 
proceeding  may  be  altered  by  virtue  of  this  act. 

XIV.  And  be  it  enacted.  That  the  judges  who  go  the  several  circuits  Appointment  o£ 

country  corn- 
in  England  and  Wales  may  be  directed  by  the  Lord  Chancellor  firom  minionen,  and 

time  to  time  to  return  to  him  the  names  of  such  number  as  he  shall  ^^^  ^  ^™' 
think  fit  td  require  of  barristers,  solicitors,  and  attomies,  practising  in 
the  counties  to  the  said  circuit  belonging,  and  upon  such  persons  being 
returned,  and  approved  by  the  Lord  Chancellor,  the  fint  or  fiats  afore- 
said not  directed  to  the  Court  of  Bankruptcy  shall  be  directed  to  some 
one  or  more  of  such  persons  in  rotation  to  act  as  commissioners  of 
baakrupt,  according  to  the  districts  or  places  for  which  such  persons 
shall  be  BO  returned,  and  to  no  other  person  than  such  as  shall  be 
included  in  such  retiurn :  provided  always,  that  it  shall  be  lawful  for 
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the  Lord  Chancellor  at  any  time  to  remove  any  person  from  the  lists 
to  be  so  returned,  for  such  cause  as  to  him  shall  seem  fit. 
'  Oath  of  com-  ^^'  ^^  ^  ^^  enacted,  That  in  lieu  of  the  oath  required  by  the 

niissioners  Id       g^ij  recited  act  to  be  taken  by  commissioners  of  bankrupt,  all  persons 

the  couDtry.  ,  ^  ^  g*. 

actmg  as  such  commissioners  elsewhere  than  in  the  said  Court  of 
Bankruptcy  shall  take  an  oath  to  the  effect  following : — 

*  I,  A.  B.  do  swear,  That  I  will  faithfully,  impartially,  and  honestly, 
'  according  to  the  best  of  my  skill  and  knowledge,  execute  the  several 
'  powers  and  trusts  reposed  in  me  as  a  commissioner  in  a  prosecution 
'  of  bankruptcy  against  and  that  without  favour 

'  or  afiection,  prejudice  or  malice. 

*  So  hdp  me  Gon*. 
Provisions  of  XVI.  And  be  it  enacted,  That  all  the  laws  and  statutes,  rules  and 

made  applicable  orders,  now  in  force  relating  to  bankrupts,  or  to  commissioners  of 
to  this  act  and     bankrupt,  or  to  proceedings  under  such  commissions,  or  to  the  subject 

matters  of  such  proceedings,  or  to  the  persons  concerned  therein  or 
in  any  way  affected  thereby,  shall  in  like  manner  extend  and  be  con- 
strued to  extend  in  every  respect,  as  far  as  the  same  may  be  appli* 
cable,  to  this  act,  and  to  fiats  issued  in  pursuance  thereof,  and  to  all 
proceedings  under  the  same,  and  to  all  the  subject-matters  of  such 
proceedings,  and  to  all  persons  concerned  therein  or  in  any  way 
affected  thereby,  to  all  intents  and  purposes  whatsoever,  as  if  every 
such  fiat  were  a  commission  of  bankrupt  under  the  great  seak  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  save  and  except  as 
may  be  otherwise  directed  by  this  act. 
Manner  of  pro-  XVII.  And  be  it  enacted.  That  if  any  trader  adjudged  bankrupt 
the  baokrupr^  ^^^  ^  minded  to  dispute  such  adjudication,  and  shall  present  a  petition 

shall  dispute  the  praying  the  reversal  thereof  to  the  said  Court  of  Review,  such  petition 

adjudicalioQ.  ,     . 

to  be  presented  within  two  calendar  months  from  the  date  of  such  •  ad- 
judication, if  such  trader  shall  be  then  residing  within  the  United 
Kingdom,  or  within  three  calendar  months  from  the  date  aforesaid 
if  then  residing  in  any  other  part  of  Europe,  or  within  one  year 
from  the  date  aforesaid,  if  then  residing  elsewhere,  or  within  such 
other  time  as  the  said  Court  shall  allow,  (not  exceeding  one  year,  to 
be  computed  from  the  date  aforesaid,)  such  Court  of  Review  shall 
proceed  to  hear  and  decide  on  the  said  petition ;  or,  at  the  option  of 
the  said  bankrupt,  and  on  his  finding  such  security  for  costs  (if  the 
said  Court  shall  think  fit  to  require  any  security)  as  by  the  said  Court 
shall  be  approved,   shall  direct  an  issue  to  try  any  matter  of  fact 
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alfecdng  the  validity  of  sach  adjudication  by  a  jury,  to  be  duly 
impannelled  and  sworn  for  that  purpose,  before  the  chief  judge  or 
any  one  or  more  of  the  other  judges  of  the  Court  of  Bankruptcy; 
and  if  the  verdict  on  such  issue  shall  not  be  set  aside,  on  application 
made  to  the  said  Court  of  Review,  within  one  month  afler  the  said 
trial,  or  if  the  adjudication  of  the  commissioner  shall  not  be  set  aside 
by  the  said  Court  of  Review  on  the  petition  aforesaid,  such  verdict  or 
sDch  abdication  of  the  said  commissioner  shall  in  all  cases,  as  against 
the  said  bankrupt,  and  also  as  against  the  petitioning  creditor,  and  as 
against  any  assignee  to  be  chosen  of  any  such  bankrupt's  estate  and 
effects,  and  as  against  all  persons  claiming  under  the  said  assignees, 
and  all  persons  indebted  to  the  bankrupt's  estate,  be  conclusive  evi- 
dence that  the  party  was  or  was  not  a  bankrupt  at  the  date  of  such 
adjudication,  any  other  act,  debt,  or  trading  than  the  act,  debt,  or 
trading  proved  at  such  trial  notwithstanding :  providing  always,  that 
an  appeal  shall  be  to  the  Lord  Chancellor  from  the  decision  of  the 
said  Court  of  Review,  upon  matter  of  law  or  equity,  or  on  the  refusal 
or  admission  of  evidence  only. 

XVIII.  Provided  always,  and  be  it  further  enacted.  That  after  any  Fiat  to  issue  on 
such  issue  shall  have  been  tried  as  aforesaid,  it  shall  and  may  be  ^^^^Hor.  ^ 
lawful  lor  the  Lord  Chancellor,  on  petition  to  him,  to  be  presented 

iritbin  one  calendar  month  after  such  verdict,  and  upon  notice  thereof 
to  the  bankrupt,  upon  special  circumstances,  to  be  submitted  to  the 
said  Lord  Chancellor,  to  order  that  another  fiat  do  issue  at  the  instance 
of  any  other  than  the  former  petitioning  creditor  against  the  said  bank- 
rupt, and  that  such  fiat  shall  and  may  be  supported  by  any  debt, 
trading,  or  act  of  bankruptcy,  other  than  those  given  in  evidence  on 
the  trial  of  such  issue. 

XIX.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Lord  Chan-  Power  to  innul 
eellor,  upon  the  reversal  of  any  adjudication  of  bankruptcy,  or  for  such 

other  cause  as  he  shall  think  fit,  to  order  that  any  Hat  issued  by  virtue 
of  this  act  shall  be  rescinded  or  annulled,  and  such  order  shall  have 
aD  the  force  and  efl^t  of  a  writ  of  supersedeas  of  a  commission, 
according  to  the  existiof^  laws  and  practice  in  bankruptcy. 

XX.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  comrais-  Meetings  of 
sioner  who  riiall  make  any  adjudication  of  bankruptcy  to  appoint  two  ^'^^^^"* 
or  more  public  meetings,  instead  of  the  three  meetings  directed  by  the 

said  recited  act,  for  the  bankrupt  to  surrender  and  conform,  the  last 
of  which  aaid  meetings  shall  be  on  the  fbrty-second  day  after  the 
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publication  of  his  bankruptcy  in  the  Gaxeite;  and  the  choice  of  aaaig- 
nees  shall  take  place  at  the  first  of  such  two  meetings. 
Powers  given  to      XXI.  And  be  it  enacted,  That  in  all  cases  in  which  power  is  by 

the  commission-  ^y^^  ^^    -^^  ^^        ^i^^  ^^^^  ^j^  commissioners  to  act,  such  power 

era  may  oe  ex-  a  ^ 

ercised  by  the     shall  and  may  in  like  manner  be  exercised  by  the  said  chief  judge,  or 

J"  8®*'  \yy  any  one  of  the  said  other  judges,  as  occasion  may  require ;  and 

where  any  such  judge  so  acting  would^  in  case  he  were  a  commis- 
sioner^ make  any  reference  or  adjournment  to  a  SubdivisioB  Court, 
such  .reference  or  adjournment  shall  be  made  by  such  judge  to  the 
Court  of  Review  instead  of  to  a  Subdivision  Court. 

Amwintmeiit  of      XXIL  And  be  it  enacted,  That  a  number  of  persons,  not  exceed- 

ofl^iai  assig-      ^  thirty,  being  merchants,  brokers,  or  accountants,  or  persons  who 

are  or. have  been  engaged  in  trade  in  the  cities  of  London  or  West* 
minster  or  the  parts  adjacent,  shall  be  chosen  by  the  Lord  Chancellor 
to  act  as  official  assignees  in  all  bankruptcies  prosecuted  in  the  said 

Their  duty.         Court  of  Bankruptcy;  one  of  which  said  official  assignees  shall  in  all 

cases  be  an  assignee  of  each  bankrupt's  estate  and  effects^  together 
with  the  assignee  or  assignees  to  be  chosen  by  the  creditors ;  such 
official  assignee  to  give  such  security,  to  be  subject  to  such  rules,  to  be 
selected  for  such  estate,  and  to  act  in  such  manner,  as  the  said  chief 
and  other  judges,  with  the  consent  of  the  Lord  Chancellor,  shall  from 
time  to  time  direct ;  and  all  the  personal  estate  and  efiects,  and  the 
rents  and  profits  of  the  real  estate,  and  the  proceeds  of  sale  of  all  the 
estate  and  effects,  real  and  personal,  of  the  bankrupt,  shall  in  every 
case  be  possessed  and  received  by  such  official  assignee  alone,  save 
where  it  shall  be  otherwise  directed  by  the  said  Court  of  Bankruptcy 
or  any  judge  or  commissioner  thereof;  and  all  stock  in  the  public 
funds  or  of  any  public  company,  and  all  monies,  exchequer  bills,  India 
bonds,  or  other  public  securities,  and  all  bills,  notes,  and  other  nego- 
tiable instruments,  shall  be  forthwith  transferred,  delivered  and.  paid 
by  such  official  assignee  into  the  Bank  of  England,  to  the  credit  of  the 
Accountant  General  of  the  High  Court  of  Chancery,  to  be  subject 
to  such  order,  rule,  and  regulation,  for  the  keeping  of  the  account  of 
the  said  monies  and  other  effects,  and  for  the  payment  and  delivery 
in,  investment,  and  payment  and  delivery  out  of  the  same,  as -the 
Lord  Chancellor,  or  the  said  Court  of  Review,  or  any  judge  of  the  said 
Court  of  Bankruptcy,  if  authorised  so  to  do  by  any  general  order  of 
the  same  Court,  shall  direct;  and  if  any  such  assignee  shall  neglect  to 
make  such  transfer,  delivery,  or  payment,  every  mcb  assignee  shall  be 
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liabie  to  be  charged  in  the  .aame  iiiaiuier»  as  by  the  said  recited  act 
is  provided  in  cases  of  neglect  by  assignees  to  invest  money  in  the 
purchase  of  exchequer  bills,  when  directed  so  to  do  :  provided  always, 
that  until  assignees  shall  be  chosen  by  the  creditors  of  each  bankrupt, 
sodi  official  assignee  so  to  be  appointed  to  act  with  the  assignees  to  be 
chosen  by  the  creditors  shall  be  enabled  to  act,  and  shall  be  deemed 
to  be,  to  all  intents  and  purposes  whatsoever,  a  sole  assignee  of  each 
hai&rttpt'a  estates  and  effects. 

XXIII.  Provided  always,  and  be  it  enacted,  That  nothing  herein  Proviso  rettrict- 
contained  shall  extend   to  authorize  any  such  official  assignee  to  J^tyof^fficud' 
interfere  with  the  assignees  chosen  by  the  creditors  in  the  appointment  assignees. 

or  removal  of  a  solicitor  or  attorney,  or  in  directing  the  time  and 
mamier  of  eflecting  any  sale  of  the  bankrupt's  estates  or  effects. 

XXIV.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Lord  For  filltng  up 
Chancellor,  from  time  to  time,  as  any  vacancy  may  occur  in  the  said  !?^"^*^?J''  e 
before-mentioned  number  of  official  assignees,  to  appoint  some  other  assignees. 
such  person  as.  aforesaid  to  fill  any  vacancy  so  occurring ;  and  in 

esse  of  the  death  or  removal  of  any  official  assignee  who  shall  have 
been  appointed  to  act  in  any  bankruptcy,  it  shall  be  lawful  for  the  said 
Court  of  Bankruptcy,  subject  to  any  rules  to  be  made  by  virtue  of 
this  act,  to  appoint  another  official  assignee  of  the  number  hereby 
prescribed  to  act  in  the  same  bankruptcy,  in  the  place  of  the  assignee 
who  shall  have  so  become  dead  or  been  removed. 

XXY.  And  be  it  enacted.  That  when  any  person  hath  been  ad-  Personal  estate 
judged  a  bankrupt,  all  hb  personal  estate  and  effects,  present  and  how  to  vest  w 
lutinre,  which  by  the  laws  now  in  force  may  be  assigned  by  commis- 
sioners  acting  in  the  execaticm  of  a  commission  against  such  bankrupt, 
shsll  become  absolutely  vested  in  and  transferred  to  the  assignees  or 
assignee  fcM*  the  time  being,  by  virtue  of  their  appointment,  without 
any  deed  of  assignment  for  that  purpose,  as  fully  to  all  intents  as  if 
such  estate  and  effects  were  assigned  by  deed  to  such  assignees  and 
the  survivor  of  them ;  and  as  often  as  any  such  assignee  shall  die,  or 
be  lawfully  removed,  and  a  new  assignee  duly  appointed,  all  such 
penonal  estate  as  was  then  vested  in  such  deceased  or  removed 
assignee  shall  by  virtue  o(  such  appointment  vest  in  the  new  assignee, 
either  akme  or  j(Hntly  with  the  existing  assignees,  as  the  case  may 
reqoire,  without  any  deed  of  assignment  for  that  purpose. 

XXVI.  And  be  it  enacted,  That  where  any  person  shall  have  been  Keal  estate  how 
sdjndged  a  bankrupt,  all  such  present  and  future  real  estate  of  such  ^  ^^^ 
bioinipt,  whether  in  the  United  Kingdom  of  Great  Britain  and 


X  COUET  OF  BAKKEQPTCT  ACT, 

Ireland,  or  in  any  of  the  dominions,  plantations,  or  colonies  belonging 
to  his  Majesty,  as  by  the  said  recited  act  is  directed  to  be  conveyed 
by  the  commissioners  to  the  assignees,  shall  vest  in  such  bankrupt's 
assignee  or  assignees  for  the  time  being,  by  virtue  of  his  or  their 
appointment,  without  any  deed  of  conveyance  for  that  purpose;  and 
as  often  as  any  such  assignee  or  assignees  shall  die,  or  be  lawfully 
removed  or  displaced,  and  a  new  assignee  or  assignees  shall  be  duly 
appointed,  such  of  the  aforesaid  real  estate  as  shall  remain  unsold  or 
unconveyed  shall  by  virtue  of  such  appointment  vest  in  the  new 
assignee  or  assignees,  either  alone  or  jomtly  with  the  existing  assignees, 
as  the  case  may  require,  without  any  conveyance  for  that  purpose. 
In  cases  where  XXVII.  Provided  always^  and  be  it  enacted.  That  where  according 
a  conveyance  of  ^    ^    i^^^^  ^^^^  j„  fy^^^  ^^y  conveyance  or  assignment  of  any  real  or 

the  property  of  a  ^  ^,,  ,,  .  ..j 

bankrupt  would    personal  property  of  a  bankrupt   would   require   to  be   registered, 

re^tiwed,^e  enrolled,  or  recorded  in  any  registry  oBBce  in  England,  Wales,  or 
certificate  of  ap-  Ireland,  or  in  any  registry  office,  court,  or  other  place  in  Scotland, 
aMigMeshall  be  or  any  of  the  dominions,  plantations,  or  colonies  belonging  to  hts 
reg^istered.  Majesty,  then,  in  every  such  case,  such   certificate   as  hereafter  is 

described  of  the  appointment  of  an  assignee  or  assignees  shall  be  regis- 
tered in  the  registry  office,  court,  or  place  wherein  such  conveyance 
Or  assignment  as  last  aforesaid  would  require  to  be  registered,  enrolled 
or  recorded ;  and  the  registry  hereby  directed  shall-  have  the  like 
effect  to  all  intents  and  purposes  as  the  registry,  enrolment,  or  record- 
ing of  such  conveyance  or  assignment  as  last  aforesaid,  would  have 
had  ;  and  the  title  of  any  purchaser  of  any  such  property  as  last  aft>re* 
said,  ftnr  valuable  consideration,  without  notice  of  the  bankruptcy, 
who  shall  have  duly  registered,  enrolled,  or  recorded  his  purchase 
deed  previous  to  the  registry  hereby  directed,  shall  not  be  invalidated 
by  reason  of  such  appointment  of  an  assignee  or  assignees  as  aforesaid, 
or  the  vesting  of  such  property  in  him  or  them  consequent  thereupon, 
unless  the  certificate  of  such  appointment  shall  be  registered  as  afore- 
said within  the  times  following;  (that  is  to  say,)  as  regards  the  United 
Kingdom  of  Great  Britain  and  Ireland,  within  two  months  from  the 
date  of  such  appointment ;  and  as  regards  all  other  places,  within 
twelve  months  from  the  date  thereof. 
Seal  of  the  court.      XXVIII.  And  be  it  enacted.  That  the  said  judges  of  the  said  Court 

of  Bankruptcy  shall  cause  to  be  made  a  seal  of  the  said  court,  in 
such  form  as  they  shall  think  fit,  and  shall  cause  to  be  sealed  there- 
with all  such  proceedings,  documents,  and  copies  as  by  the  law  now 
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in  beings  or  by  this  act,  or  by  any  rule  or  order  of  the  said  court,  shall 
be  required  to  be  so  sealed. 

XXIX.  And  be  it  enacted^  That  a  certi6eate  of  the  appointment  of  Evidence  of  ap- 
rach  assignees,  purporting  to  be  under  the  seal  of  the  said  Court  of  ^^'q^"^"^  ^  ^^' 
Bsokruptey,  shall  be  jeceived  as  evidence  of  such  appointment,  in  all 

courts  and  places  whatsoever,  without  further  proof. 

XXX.  And  be  it  enacted.  That  any  one  of  the  said  six  commissioners,  Adjoamment  of 
if  he  think  fit,  may  adjourn  the  examination  of  any  bankrupt  or  other  ^u^i^|y"^|o^"^  ^ 
person  to  be  taken  either  before  a  Subdivision  Cour-t  or  the  Court  of  Courts. 
Review,  and  may  likewise  adjourn  tlie  examination  of  a  proof  of  debt 

to  be  heard  before  a  Subdivision  Court;  which  said  court  shall  proceed 

with  such  last-mentioned  examination,  and  finally,  and  without  any 

ajqpeal,  except  upon  matter  of  law  or  equity,  or  of  the  refusal  or  the 

admission  of  evidence,  shall  determine  upon  such  proof  of  debts : 

provided  always,  that  in  case,  befi>re  the  said  commissioner  or  Sub*  Trial  of  disputed 

division  Court,  both  parties,  the  assignees  or  the  major  part  of  them, 

and  the  creditor,  consent  to  have  the  validity  of  any  debt  in  dispute 

tried  by  a  jury,  an  issue  shall  be  prepared  under  the  direction  of  the 

said  commissioner  or  Subdivision  Court,  and  sent  for  trial  before  the 

dnef  judge  or  one  or  more  of  the  other  judges ;  and  if  one  party  only 

applies  fi>r  such  issue,  the  said  commissioner  or  Subdivision  Court 

shall  decide  whether  or  not  such  trial  shall  be  had,  subject  to  an 

appeid  as  to  such  decision  to  the  Court  of  Review. 

XXXI.  And  be  it  enacted.  That  if  such  commissioner  or  Sub*  certain  deci- 
dirision  Court  shall  determine  any  point  of  law  or  matter  of  equity,  or  ««om  of  <»«"««- 

*  *      V  sioners  may 

decide  on  the  refusal  or  admission  of  evidence  in  the  case  of  any  be  brought  un- 
dbputed  debt,  such  matter  may  be  brought  under  review  of  the  Court  ^^^  ^^^  ^^ 
of  Review  by  the  party  who  thinks  himself  aggrieved,  and  the  proof  of  against. 
the  debt  sludl  be  suspended  until  such  appeal  shall  be  disposed  of,  and 
a  sam  not  exceeding  any  expected  dividend  or  dividends  on  the  debt 
in  dispute  in  such  proof  may  be  set  apart  in  the  hands  of  the  said 
Aooountant  General  until^uch  decision  be  made ;  and  in  like  manner 
there  may  be  an  appeal  on  the  like  matter  of  law  or  equity  from  the 
Court  of  Review  to  the  Lord  Chancellor. 

XXXII.  And  be  it  enacted.  That  if  the  Court  of  Review  shall  Determination 
determine  in  any  appeal  touching  any  decision  in  matter  of  law  upon  ^-^^^-^'f^vo^^  f 
the  whole  merits  of   any  proof  of  debt,  then  the  order  of  the  appeals  touch- 
Mid  Court  shall  finally  determine  the  question  as  to  the  said  proof,  B^ons^to  be  6nal, 
Dsfen  an  appeal  to  the  Lord  Chancellor  be  lodged  within  one  month  unless  appealed 

..  ,.  nt  111  .     against  within 

from  such  ^etermuiation ;  and  m  case  of  such  an  appeal,  the  determt-  one  month. 


xu 
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nation,  of  the  Lord  Chancellor  thereupon  shall  in  like  manner  be  final 
touching  such  proof;  but  if  the  appeal,  either  to  the  Court  of  R^Tiew 
or  the  Lord  Chancellor,  shall  be  allowed  in  relation  to  the  admission 
or  refusal  of  evidence,  the<i  and  in  that  case  the  proof  of  the  debt 
shall  be  again  heard  by  the  commissioner  or  Subdivision. Court,  and 
the  said  evi.lence  shall  be  then  admitted  or  rejected  accordingly. 

XXXIIL  And  be  it  enacted,  That  after  any  issue  by  this  act 
authorized  shall  be  tried,  a  new  trial  may  be  moved  in  the  Court 'of 
Review,  which  new  trial  shall  be  granted  or  refused  according  to  the 
rules  of  the  common  law  and  the  practice  of  the  Courts  of  Westminster 
in  granting  or  refusing  new  trials. 

XXXIV.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  creditor 
to  make  proof  of  his  debt  by  affidavit,  sworn  before  one  of  the  said 
judges  or  commissioners,  or  before  a  master  in  Chancery,  ordinary  or 
extraordinary,  or,  if  such  creditor  shall  live  out  of  England,  by  affidavit 
sworn  before  a  magistrate  where  such  creditor  shall  be  residing,  and 
attested  by  a  notary  public,  British  minister  or  consul:  subject  never* 
theless  to  such  rules  and  orders  touching  the  personal  attendance  of 
any  creditor  to  make  such  proof  according  to  the  existing  laws  and 
practice  in  bankruptcy,  as  the  said  Court  of  Review,  with  the  consent 
of  the  Lord  Chancellor,  shall  from  time  to  time  make  and  direct. 

XXXV.  And  be  it  enacted,  That  in  every  case  the  assignees  may, 
with  the  approbation  of  the  proper  Subdivision  Court,  iq[>point  the 
bankrupt  himself  to  superintend  the  management  of  the  estate,  or  to 
carry  on  the  trade  for  behoof  of  the  creditors,  aind  in  all  or  any  other 
respects  they  may  think  fit  to  aid  them  in  administering  the  bankrupt's 
estate  and  efiects,  in  such  manner  and  on  such  terms  as  they  may 
think  best  for  the  benefit  of  the  persons  interested  in  the  estate. 

XXXVI.  And  be  it  enacted,  That  the  Court  of  Review  shall  )wve 
power  to  remove  any  assignee  of  any  estate;  and  the  order  of  such 
court  thereupon  shall  be  final  and  conclusive  to  all  intents  and  purpoaes* 
and  not  subject  to  any  review  by  the  Lord  Chancellor  or  otherwise. 

XXXVII.  And  be  it  enacted^  That  in  case  the  Lord  Chancellor 
shall  deem  any  matter  of  law  or  equity  brought  before  him  by  way  of 
appeal  from  the  Court  of  Review  to  be  of  sufficient  difficulty  or 
importance  to  require  the  decision  of  the  House  of  Lords,  or  in  ease 
both  parties  in  any  proceeding  before  the  Court  of  Review  shall 
desire  that  any  such  matter  may  be  determined  in  the  first  instance  by 
the  House  of  Lords,  and  not  by  the  Lord  Chancelbr,  then  and  in  raeh 
case  the  Lord  Chancellor  or  the  -Court  of  Review  may  direct  the 
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whok  fiurts  whereupon  such  question  of  law  or  equity  shall  arise,  to 
be  stated  in  the  form-  of  a  petition  of  appeal  to  the  House  of  Lords, 
and  the  party  appealing  may  carry  such  appeal  to  the  House  of  Lords 
in  like  manner  as  other  appeals  are  preferred  to  that  House;  provided 
always,  that  the  cases  to  be  lodged  by  the  parties  in  the  House  of 
Lords  shall  be  confined  in  matter  of  fact,  in  cases  of  appeal  from  the 
Lord  Chancellor,  to  setting  forth  the  special  case  brought  up  to  the 
Lord  Chancellor  from  the  Court  of  Review,  and  in  cases  of  appeal 
from  the  said  Court  of  Review^  to  setting  forth  a  special  case,  to  be 
approved  and  certified  in  manner  herein-before  provided  touching 
appeals  to  the  Lord  Chancellor,  and  to  such  arguments  on  the  point  of 
law  as  the  parties  may  be  advised  to  state. 

XXXVIII.  And  be  it  enacted.  That  the  said  judges  and  commts-  Tht  Coart  may 
aioners  of  the  said  Court  of  Bankruptcy  shall  in  all  matters  within  their  ^vl  Tora  ot 
respective  jurisdictions  have  power  to  take  the  whole  or  any  part  of  upon  affidavit 
the  evidence  either  vhd  voce  on  oath,  or  upon  affidavits  to  be  sworn  ^  ^  master. 
before  one  of  the  said  judges  or  commissioners,  or  a  master,  ordinary 

or  extraordinary,  in  Chancery,  as  the  said  Court  may  in  any  case 
direct,  or  as  the  Lord  Chancellor  may  from  time  to  time  prescribe,  by 
any  general  rule  to  be  made  by  virtue  of  this  act. 

XXXIX.  And  be  it  enacted,  That  all  power,  jurisdiction  and  Commissions 
authority  of  the  commissioners  named  in  any  commission  of  bankrupt  l^^q  i^  {^ 
depending  in  the  Court  of  Commissioners  of  Bankrupts  in  the  city  of  remored  ioto 
London,  shall  cease  and  determine,  and  that  every  such  commission  Bankraptcy. 
shall  thereupon  be  removed  into  the  said  Court  of  Bankruptcy,  and 

that  all  further  proceeding  thereon  shall  be  thenceforth  prosecuted 

and  carried  on  in  like  manner  as  if  they  had  been  originally  commenced 

therein  by  virtue  of  a  fiat  under  the  hand  of  the  Lord  Chancellor 

issued  pursuant  to  this  act,  save  as  may  be  otherwise  directed  by  this 

act. 

XL.  And.  be  it  enacted,  That  it  shall  be  lawful  for  each  commis-  Power  to  ap- 

sioner  of  the  said  court  who  shall  thenceforth  act  in  such  commission)  P<^^^<»ffic>u 

assignees  to  act 

at  his  discretion,  to  appoint  some  one  of  the  aforesaid  official  assignees  with  the  exist- 
to  act  with  the  existing  assignees,  if  any,  under  such  commission,  u°,^^^^ 
and  to  direct  the  existing  assignees  to  pay  and  deliver  over  to  such  commissions, 
official  assignees  all  monies,  books,  papers,  and  effects  whatsoever  in  the  latter  shall 
Ifaeir  possession  or  custody  as  such  assignees:  and  all  the  real  and  ^^?^^^' 
personal  estate  of  ^  the  bankrupt  under  such  commission  shall  imme- 
diately on  such  appointment  vest  in  such  official  assignee  jointly  with 
die  existing  assignees,  if  any,  in  like  manner  as  if  the  proceedings 
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in  the  said  bankruptcy  liad  originally  been  eommenoed  by  virtue  of 
this  act,  without  prejudice  to  any  action  or  suit  commenced,  or  any 
contract  entered  into,  by  the  existing  assignees  at  the  time  of  the  passing 
of  this  act* 

XLI.  And  be  it  enacted.  That  wherever  this  statute  hath  used 
words  importing  the  singular  number,,  or  the  masculine  gender  only,  yet 
it  shall  be  understood  to  include  several  matters  as  well  as  one  matter, 
and  several  persons  as  well  as  one  person,  and  females  as  well  as  malesb 
and  bodies  corporate  as  well  as  individuals,  unless  it  be  otherwise 
specially  provided,  or  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction ;  and  that  wherever  the  worcb  Lord 
Chancellor  are  used,  they  shall  also  be  understood  to  mean  Lord 
Keeper  and  Lords  Commissioners  for  the  custody  of  the  great  seal; 
and  that  this  act  shall  not  extend  either  to  Scotland  or  Ireland,  except 
where  the  same  are  expressly  mentioned  or  referred  to. 

XLII.  And  be  it  enacted,  That  from  and  after  the  passing  of  this 
act  no  commission  of  bankrupt  shall  be  superseded,  nor  any  fiat 
annulled,  nor  any  adjudication  reversed,  by  reason  only  that  the  com- 
mission, fiat,  or  adjudication  has  been  concerted  by  and  between  the 
petitioning  creditor,  his  solicitor  or  agent,  or  any  of  them,  and  the 
bankrupt,  his  solicitor  or  agent,  or  any  of  them,  save  and  except 
where  any  petition  to  supersede  a  commission  for  any  such  cause 
shall  have  been  already  presented  and  shall  be  now  pending. 

XLIIL  And  be  it  enacted,  That  if  the  assignees  of  any  bankrupt'is 
estate  shall  agree  to  refer  any  matter  in  dispute  vrith  any  party  to 
arbitration,  in  such  manner  as  by  law  they  are  empowered  to  do,  such 
agreement  of  reference  may  be  made  a  rule  of  the  Court  of  Bankruptcy 
by  this  act  constituted,  and  thereupon  all  such  rights  and  remedies, 
duties  and  liabilities,  shall  accrue  from  such  reference  so  made  a  rule 
of  the  said  court,  in  respect  of  arbitration  and  award,  and  non-per- 
formance of  such  award,  and  otherwise  howsoever,  as  by  l|iW  at  present 
accrue  upon  any  submission  of  reference  made  a  rule  of  any  of  his 
Majesty's  other  courts  of  record. 

XLIV.  And- be  it  enacted.  That  all  fees  heretofore  payable  to  the 
person  holding  the  patentee's  office  **  for  the  execution  of  the  laws  and 
statutes  concerning  bankrupts,"  shall  cease  and  determine ;  and  that 
no  fee  whatever  shall  be  payable  to  any  person  whomsoever  holding 
any  office  under  or  by  virtue  of  this  act,  except  si^ph  as  are  provided 
by  this  act,  or  in  the  schedules  hereto  annexed,  and  except  the  fees 
payable  to  any  commissioner  acting  in  the  execution  of  any  commis- 
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IMA  or  fiat  issued  or  to  be  issued,  and  to  be  executed  elsewhere  than 
m  the  Court  of  Bankpiptcf. 

XLV.  And  be  it  enacted.  That  there  shall  be  paid  to  the  Lord  10/.  to  be  paid 
Chancellor's  secretary  of  bankrupts,  upon  the  granting  of  every  fiat,  ^  baakrrte^on 
m  lieu  of  a  commission  of  bankrupt,  by  virtue  of  this  act,  the  sum  ^^e  granting  of ^ 
of  ten  pounds;  and  the  sums  to  be  so  received  by  the  said  secre-  application ^^ 
tary  shall  be  by  him  paid  once  a  week,  or  oftener,  as  the  Lord  Chan*  ^^^^^f- 
cdlor  shall  think  fit  to  direct,  into  the  Bank  of  Enghmd,  to  the  credit 
of  the  accountant  general  of  the  High  Court  of  Chancery,  to  a  separate 
account,  to  be  intituled  "  The  Secretary  of  Bankrupts'  Account;"  and 
aU  monies  to  be  paid  into  the  said  account  shall  be  subject  to  such 
general  orders  touching  the  payment  in,  investment,  accounting  for, 
and  pajrment  out  of  such  monies  for  the  purposes  hereinafter  pro^ 
vided,  as  the  Lord  Chancellor  shall  from  time  to  time  think  fit  to 
piescnbe. 

XLVI.  And  be  it  enacted,  That  there  shall  be  paid  to  the  said  Assignee  of 
accountant  general,  to  be  placed  by  him  to  the  like  account,  by  the  tate  to  pay  20/. 

official  asaiffnee  of  each  bankrupt's  estate  to  be  administered  in  the  ^  ^®  ^*^®  ^' 

■*  /.  count, 

sua  Court  of  Bankruptcy,  out  of  the  first  monies  that  shall  come  into 

his  hands,  and  immediately  after  the  choice  of  assignees  by  the  com- 

missianers^  the  sum  of  twenty  pounds. 

XLVIL  And  be  it  enacted.  That  in  all  cases  of  commissions  of  Sums  to  be  paid 
bankrupt,  which  by  virtue  of  the  provisions  herein  contained  shall  be  ^j^n^s^moved^into 
removed  into  the  said  Court  of  Bankruptcy,  and  under  which  the  the  Court  of 
dioice  of  assignees  shall  have  taken  place  prior  to  the  commencement 
of  this  act,  there  shall  be  paid  by  the  assignees  of  every  such  bank- 
rupt's estate,  in  lieu  of  all  other  sums  directed  to  be  paid  under  and 
by  virtue  of  this  act,  the  sum  of  three  pounds  on  every  sitting  under 
such  bankruptcy  which  shall  be  held  in  the  said  Court,  or  by  any 
division  judge  or  commissioner  thereof:  such  sum  to  be  paid  to  th^ 
said  accountant  general^  and  to  be  carried  to  the  said  account  intituled 
**  The  Secretary  of  Bankrupts'  Account :"  provided  always,  that  no  Restriction  of 
fee  whatever  shall  be  paid  on  any  meeting  for  the  purpose  of  auditing  at^gn^"ac-"^ 
the  assignees'  accounts,  unless  there  shall  appear  to  the  commissioners  counu. 
to  be  sufficient  assets  of  the  bankrupt's  estate  for  the  payment  thereof* 

XLVIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Lord  Power  for  the 
Chancellor's  secretary  of  bankrupU  for  the  time  being,  and  his  clerks,  J|^X^up^8°to 
and  he  and  they  are  hereby  respectively  authorized  and  required,  to  receive  the  fees 
receive  and  take  the  several  fee^  and  sums  set.forth  in  the  first  sche-  ^^^i^^ 
dule  hereto  annexed,  in  respect  of  the  business  therein  specified;  and 
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the  amount  to  be  so  received  shall  be  by  the  said  secretary  applied 
in  payment  of  salaries  to  a  messenger  and  housekeeper,  and  the 
various  other  expenses  of  his  office,  and  the  surplus  (if  any)  of  such 
monies  shall  and  may  be  retained  for  his  own  use. 
Power  for  the         XLIX.  And  be  it  enacted^  That  it  shall  be  lawful  for  tlie  chief 
receife  tlie  fees    '^gi^trar  of  the  said  Court  of  Bankruptcy  for  the  time  being,  and  his 
*Vi?  ?*^°**      clerks,  and  he  and  they  are  hereby  respectively  authorized  and  re- 
quired, to  receive  and  take  the  several  fees  or  sums  set  forth  in  the 
second  schedule  hereto  annexed,  in  respect  of  the  business  therein 
specified;  and  the  amount  to  be  so  received  shall  be  by  him  applied  in 
payment  of  such  salaries  or  sums  of  money  to  derks,  ushers,  and  other 
under  officers  of  the  said  Court  of  Bankruptcy,  as  the  Lord  Chancellor 
may  from  time  to  time  order  and  direct;  and  the  yearly  surplus  (if 
any)  of  such  monies  shall  be  divided  between  the  two  registrars,  or 
between  them  and  the  deputy  registrars  of  the  said  Court,  in  such 
proportions  as  the  Lord  Chancellor  shall  appoint. 
Salaries  of  L.  And  be  it  enacted,  That  from  and  after  the  commencement  of 

offiSre'ah****'  ***  *^*  ^^^^  "^*^^  ^®  P*'^  *°^  payable,  out  of  the  monies  and  securi- 
Court  ties  standing  to  the  said  account  to  be  intituled  '*  The  Secretary  of 

Bankrupts'  Account,"  the  yearly  sums  following,  as  and  for  salaries 
to  the  judges  and  other  officers  for  the  time  being  herein-af^r  named; 
videlicet^  to  the  chief  judge  of  the  said  Court  of  Bankruptcy  the  sum 
of  three  thousand  pounds,  to  each  of  the  other  judges  of  the  said 
Court  the  sum  of  two  thousand  pounds,  to  each  of  the  Commissioners 
of  the  said  Court  the  sum  of  one  thousand  five  hundred  pounds,  to  the 
Lord  Chancellor's  secretary  of  bankrupts  the  sum  of  one  thousand 
two  hundred  pounds,  to  each  of  the  registrars  of  the  said  Court  the 
sum  of  eight  hundred  pounds,  to  each  of  the  deputy  registrars  of  the 
said  Court  the  sum  of  six  hundred  pounds,  to  the  first  clerk  of  the  said 
secretary  of  bankrupts  the  sum  of  five  hundred  pounds,  and  to  the 
second  clerk  of  such  secretary  the  sum  of  three  hundred  pounds ; 
which  said  several  sums  shall  be  paid  from  time  to  time  quarterlji 
free  and  dear  from  all  taxes  and  deductions  whatsoever,  on  the 
eleventh  day  of  April,  the  eleventh  day  of  July,  the  eleventh  day  of 
October,  and  the  eleventh  day  of  January  in  every  year,  by  equal 
portions,  the  first  payment  thereof  respectively  to  be  made  on  the 
eleventh  day  of  April  next ;  and  that  if  any  person  for  the  time  being 
holding  either  of  the  said  offices  shall  die,  resign,  or  be  removed  from 
the  same,  the  executor  or  administrator  of  the  person  ju>  dying,  or 
the  person  so  resigning  or  being  removed,  shall  be  entitled  to  receive 
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such  proportionable  part  of  his  salary  as  shall  have  accrued  during 
the  time  that  such  person  shall  have  executed  his  office  since  the  last 
payment ;  and  that  the  successor  of  any  such  person  so  dying,  resign- 
ii^,  or  being  removed  as  aforesaid,  shall  be  entitled  to  receive  such 
portion  of  his  salary  as  shall  be  accruing  or  shall  accrue  from  the  day 
of  sudi  death,  resignation  or  removal. 

U.  And  be  it  enacted,  That  no  judge,  commissioner,  registrar  or  Rettrictboasto 
deputy  registrar,  to  be  appointed  by  virtue  of  this  act,  shall  during  i^^^ac^. 
their  respective  continuance  in  such  offices  practise  as  a  barrister,  and  ^(>i°9  ^  b&nii- 
that  no  attorney  or  solicitor,  whose  name  shall  be  on  the  rolls  of  atio'raies. 
the  said  Court  of  Bankruptcy,  or  of  any  of  his  Majesty's  Courts  of 
Westminster,  as  such  attorney  or  solicitor,  shall  be  appointed  to  or 
hold  any  of  the  said  offices. 

LII.  And  whereas  the  office  of  the  patentee  "  for  the  execution  Provision  for  . 
of  the  laws  and  statutes  concerning  bankrupts"  is  now  held  by  the  ^  tfe  patentee 
Reveiend  Thomas  Thurlow,  by  virtue  of  a  grant  thereof  by  letters-  ofbankmpu. 
patent  made  to  him  for  the  term  of  his  natural  life,  and  the  same 
office  hath  also  been  granted  by  letters-patent  to  the  Honourable 
William  Henry  John  Scott  for  the  term  of  his  natural  life,  after  the 
termination  of  the  previous  existing  interest  therein :  And  whereas  the 
dnties  of  the  said  office,  and  the  fees  and  emoluments  payable  in 
respect  thereof,  will  by  virtue  of  the  provisions  of  this  act  be  whoUy 
discontinued;  and  it  is  just  and  reasonable  that  such  compensation 
as  is  hereinafter  provided  should  be  made  to  the  said  patentees,  in  lieu 
of  such  fees  and  emoluments ;  be  it  therefore  enacted.  That  the 
accountant  general  and  the  two  senior  masters  of  the  High  Court  of 
Chancery  shall  be  and  they  are  hereby  appointed  commissioners  for 
the  purpose  after-mentioned,  and  the  said  commissioners  shall,  within 
six  months  after  the  passing  of  this  act,  by  examination  on  oath  or 
otherwise,  which  oath  they  and  each  of  them  are  and  is  hereby 
authorized  to  administer,  inquire  into  and  ascertain  the  amount  of  ^e 
annual  clear  1^^  profits  and  emoluments  of  the  said  office,  to  be  com- 
puted on  an  average  of  the  last  three  years,  (after  deducting  all  pay- 
ments accustomed  to  be  made  thereanent,)  and  shall  certify  such 
amount  in  writing  under  their  hands  to  the  Lord  High  Chancellor, 
wherenpon  an  annuity  equal  to  such  amount  shall  forthwith  become 
a  charge  on  an  account  to  be  opened  by  the  said  accountant  general, 
■nd  to  be  intituled  "  The  Secretary  of  Bankrupts'  Compensation 
Account,"  and  shall  be  paid  and  payable  to  the  said  Thomas  Thurlow 
duriog  his  natural  life,  and  from  and  after  his  decease  to  the  said 

VOL.  I.  c 
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William  Henry  Scott  during  his  natural  life,  in  case  he  shall  survive 
the  said  Thomas  Thurlow;   which  annuity  shall  commence  and  be 
computed  from  the  eleventh  day  of  January  next,  and  be  payable 
half-yearly  by  equal  porUons  on  the  eleventh  day  of  July  and  the 
eleventh  day  of  January  in  every  year,  the  first  of  such  payments  to  be 
made  on  the  eleventh  day  of  July  next :  provided  always^  that  in  case 
of  the  death  of  either  of  the  said  patentees  in  the  interval  between  either 
of  the  said  half-yearly  days  of  payment,  his  executor  or  administrator 
shall  be  entitled  to  receive  a  proportionate  part  of  the  annuity  then 
payable  to  the  day  of  his  decease ;  and  that  the  said  William  Henry 
John  Scott,: in  case  he  shall  survive  the  said  Thomas  Thiirlow»  shall 
be  entitled  to  receive  on  the  next  half-yearly  day  of  payment  after  his 
decease  a  proportionate  part  only  of  his  said  annuity  from  the  day  of 
such  decease. 
Conpeontion         LIU.  And  whereas  the  duties  of  the  several  persons  now  acting  as 
en,  clerk  of  the  commissioners  of  bankrupt  in  London,  and  the  fees  and  emoluments 
hanaper,  &c.      accustomed  to  be  received  by  them,  will  be  abolished  by  the  pro- 
visions of  this  act,  and  the  clerk  of  the  hanaper,  purse-bearer,  and 
other  officers  of  the  Lord  Chancellor  and  of  the  High  Court  of  Chan* 
eery,  have  been  accustomed  to  receive  certain  fees,  which  will  also  be 
abolished  by  this  act ;  and  it  may  be  just  and  necessary  that  in  all 
or  some  of  such  cases  compensation  should  be  made  in  respect  of  such 
fees  so  to  be  abolished ;  be  it  enacted.  That  it  shall  be  lawful  for  the 
lords  commissioners  of  his  Majesty's  treasury,  by  examination  on  oath 
or  otherwise,  which  oath  they  and  jach  of  them  are  and  is  hereby 
authorized  to  administer,  to  inquire  into  and  ascertain  the  annual 
amount  of  the  lawful  fees  and  emoluments  of  such  commissioners  and 
other  officers^  received  by  them,  and  to  award  to  all  and  every  or  such 
one  or  more  of  the  said  commissioners  as  they  the  said  lords  of  the 
treasury  shall  deem  to  be  entitled  to  the  same,  an  annuity  or  annuities, 
of  such  an  amount  and  for  such  term  as  the  said  lords  of  the  treasury 
shall  find  to  be  a  fair  and  reasonable  compensation  for  the  loss  to  be 
sustained  by  all  or  any  of  the  commissioners  and  officers  aforesaid,  by 
the  abolition  of  the  said  fees,  and  shall  certify  the  amount  of  such 
annuity  or  annuities,  in  writing  under  their  hands,  to  the  Lord  High 
Chancellor,  who  shall  thereupon  have  power  to  order  the  amount  so 
certified  as  payable  to  each  commissioner  or  other  officer,  to  be  paid 
out  of  the  moneys  and  securities  to  be  standing  to  the  said  account  to 
be  intituled  "  The  Secretary  of  Bankrupts'  Compensation  Account;" 
and  the  same  shall  be  payable  and  paid  accordingly  to  the  respective 
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penoDi  ifbresaid,  without  any  deduction  wbatsoever :  provided  always, 

tbat  the  annual  sum  to  be  to  payable  to  any  one  of  the  said  commis- 

mmen  of  bankrupt  shaD  not  exceed  the  sum  of  two  hundred  pounds, 

nd  shall  not  be  paid  to  any  such  commissioner  who  at  the  commence"- 

iWDt  of  this  act,  or  it  any  time  afterwards,  shall  hold  any  public  office 

er  employinent  of  an  annual  value  greater  than  t^  annuity  to  be  so 

eortified  as  payaMe  to  him,  or  be  in  the  receipt  of  any  yearly  sum  of 

Aoaey  in  lieu  of  or  as  a  compensation  for  the  proceeds  of  any  such 

office  or  employment  exceeding  in  amount  such  annuity,  so  long  as  any 

ioch  offlee  or  employment  shall  be  so  held,  or  such  sum  of  money  shaD 

eontniae  to  be  reoeiyed. 

LTV.  Provided  always,  and  it  is  hereby  further  enacted.  That  the  Proviso  as  to 

annnity  or  compensation  hereby  directed  to  be  made  to  the  clerk  of  clerkoftbo  ^ 

the  hanaper  shall  be  fixed  and  regulated  upon  the  same  computation  l>«i»per. 

sad  in  like  manner  as  is  above  provided  with  respect  to  the  annuity 

or  eompenaation  for  the  patentee  of  the  bankrupts'  office. 

LV.  And  be  it  enacted.  That  for  the  purpose  of  raising  a  fund  to  Tf^»  to  be  paid 

__^   -        .         i_      .  V  *         *.      .  ^       •  J  *  -1  into  the  Bank  by 

nnet  the  compensations  herembefore  directed  to  be  made  to  the  said  official  aasigoee. 

pstenccea  and  coramissionera  of  bankrupt,  there  shall  be  paid  by  th^ 

sAcial  assignee  of  c»ch  bankrupt's  estate  to  b6  administered  in  the  said 

Cowt  of  Bankruptcy,  immediately  after  the  choice  of  the  assignees  by 

the  creditors,  or  so  soon  afterwards  as  a  sufficient  sum  shall  come  into 

hii  hands  for  the  purpose,  over  and  beyond  the  sum  hereinbefore 

directed  to  be  paid  by  such  officid  assignee,  the  sum  of  ten  pounds, 

into  the  Bank  of  England,  tu  the  credit  of  the  said  accountant-general, 

to  be  carried  to  a  separate  account,  to  be  intituled  "  The  Secretary  of 

Bnkrupt'a  Compensation  Account;"  and  in  like  manner  there  shall  be 

paid  to  the  said  accountant-general,  to  be  placed  by  him  to  the  like 

seoooit,  by  such  official  assignee,  for  every  sitting  of  the  said  Court  of 

Bankmptqf*  or  of  any  division  judge  or  commissioner  thereof,  other 

than  the  sitting  at  which  any  person  may  be  adjudged  a  bankrupt,  or 

soy  sitting  for  the  choice  of  assignees,  or  any  sitting  for  receiving  proofs 

of  debt  prior  to  such  choice,  or  any  sitting  at  Which  any  bankrupt 

shafl  paaa  his  or  her  last  examination,  or  any  sitting  at  which  any 

fividend  shaB  be  declared,  or  any  sitting  at  which  the  bankrupt's 

certificate  shd  be  signed  by  the  commissioners,  the  sum  of  one  pound, 

aad  fer  every  such  sitting  at  which  a  dividend  shall  be  declared  a  sum 

of  aQoney  or  fee  according  to  the  amount  at  such  sitting  ordered  to  be 

dnriied^  such  fee  being  regulated  by  the  following  scale,  viddicetf  for 

aH  sums  not  exceeding  ten  thousand  pounds  ten  shillings  in  every  one 

c2 
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hundred  pounds,  and  for  any  excess  above  ten  thousand  pounds  two 
shillings  and  sixpence  in  the  on6  hundred  pounds ;  such  several  pay- 
ments to  be  made  within  one  week  after  such  sittings  respectively 
shall  be  held ;  and  all  monies  to  be  paid  into  the  said  last-mentioned, 
account  shall  be  subject  to  such  general  orders  touching  the  payment 
in,  investment,  accpunting  for,  and  payment  out  of  such  monies  for  the 
purposes  herein-before  provided,  as  the  Lord  Chancellor  sliall  from 
time  to  time  think  fit  to  prescribe;  and  when  and  as  such  last-men- 
tioned compensations  shall  from  time  to  time  cease  to  be  payable,  it 
shall  be  lawful  for  the  said  Lord  Chancellor,  as  he  may  see  fit,  to 
direct  that  lesser  sums  shall  be  paid  by  the  said  official  assignees  at  the 
several  times  and  for  the  purpose  last  aforesaid. 
In  case  of  a  ftur-  LVI.  And  be  it  further  enacted.  That  if  at  any  time  it  shall  appear 
cretary'of  Unk-  ^  ^^^  Lord  Chancellor  that  the  monies  and  securities  sltanding  to  the 
rupta'  account,    gaid  account  to  be  intituled  "  The  Secretary  of  Bankrupts*  Account," 

tD6  Lord  CoAii' 

cellor  may  order  together  with  the  fees  expectant  and  to  be  payable  to  such  account, 
an  abatement  of  gjj^  \^  sufficient  to  answer  and  pay  the  several  salaries  and  other  pay- 
ments for  the  time  being  chargeable  thereon,  and  to  leave  a  surplus 
applicable  to  the  purpose  afler  mentioned,  it  shall  be  lawful  for  the 
Lord  Chancellor  to  order  such  abatement  to  be  made  in  the  fees  herein- 
before made  payable  by  the  secretary  of  bankrupts,  and  by  the  said 
official  assignees,  or  by  either  of  thiem,  to  the  said  account  to  be  inti- 
tuled "  The  Secretary  of  Bankrupts*  Account/'  as  may  to  the  said 
Lord  Chancellor  from  time  to  time  seem  just  and  reasonable. 
Remuneration         LVIL  And  be  it  enacted,-  That  it  shall  be  lawful  for  the  commis- 
to  ofiicial  as-      sioner  before  whom  any  person  shall  be  adjudged  a  bankrupt  in  the 

said  Court  of  Bankruptcy,  or  who  shall  appoint  an  official  assignee 
under  the  power  hereinbefore  given  for  that  purpose,  to  order  and  allow 
to  be  paid  out  of  the  bankrupt's  estate,  to  the  official  assignee  thereof, 
as  a  remuneration  for  his  services,  such  sum  of  money  as  shall  appear 
to  such  commissioner,  upon  consideration  of  the  amount  of  the  bank- 
rupt's property,  and  the  nature  of  the  duties  to  be  performed  by  such 
official  assignee,  to  be  just  and  reasonable. 
Penalty  on  any  LVIII.  And  be  it  enacted.  That  if  any  judge,  commissioner,  regis- 
o^oer  taking      ^^^^^  ^^  deputy  registrar,  clerk,  messenger,  assignee,  or  any  other  officer 

or  person  whatsoever,  shall,  for  any  thing  done  or  pretended  to  be  dope 
under  this  act,  or  any  other  act  relating  to  bankrupts,  or  under  colour 
of  doing  any  thing  under  this  act  or  any  other  such  acU,  fraudulently 
and  wilfully  demand  or  take,  or  appoint  or  allow  any  person  whatso- 
ever to  take  for  him  or  on  his  account,  or  for  or  on  account  of  any 
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penon  by  him  named,  or  in  trust  for  him  or  for  any  other  person  by 
faim  named^  any  fee,  emolument,  gratuity,  sum  of  money,  or  any  thing 
of  value  whatsoever,  other  than  is  allowed  by  this  act,  and  any  other 
SBcfa  act  as  aforesaid,  such  person/ when  duly  convicted  thereof,  shall 
ferfeit  and  pay  the  sum  of  five  hundred  pounds,  and  be  rendered  inca- 
pable, and  is  hereby  rendered  incapable,  of  holding  any  office  or  place 
whatsoever  under  his  Majesty,  his  heirs  or  successors. 
LIX.  And  be  it  enacted,  lliat  any  such  offender  may  be  prosecuted  OffeDces  against 

this  act 

either  by  information  at  the  suit  of  his  Majesty's  Attorney  General  or 
by  criminal  information  before  his  Majesty *s  Court  of  King's  Bench,  or 
by  indictment:  provided  always  nevertheless,  that  if  any  registrar, 
deputy  registrar,  clerk,  messenger,  or  assignee^  shall  commit  any  offence 
a^dnst  this  act,  it  shall  and  may  be  lawful  for  the  Court  of  Review  or 
the  Lord  Chancellor  to  dismiss  the  person  so  offending,  upon  proof 
made  before  him  or  them  of  such  offence  having  been  committed,  upon 
a  nde  to  show  cause ;  provided  further,  that  if  such  Court,  on  cause 
being  shown,  shall  think  fit  to  direct  an  issue  to  be  tried  touching  the 
matter  of  the  said  charge,  such  issue  may  be  tried  before  the  said 
dnef  judge  or  one  of  the  other  judges  of  the  said  Court  of  Review.   * 

LX.  And  be  it  enacted.  That  no  judge,  commissioner,  registrar,  or  Judges  and  offi- 
depnty-regiatrar,  secretary  of  bankrupts,  or  official  assignee,  or  other  acrinelirible  to 
officer  to  be  appointed  by  virtue  of  this  act,  shall,  during  their  respec-  sit  in  Parlia- 
tive  oontinaance  in  such  offices,  be  capable  of  being  elected  or  of  sit- 
ting as  a  member  of  the  House  of  Commons. 

LXI.  And  be  it  enacted,  That  this  act  shall  commence  and  take  Commencement 
effect  from  and  after  the  passing  thereof,  as  to  the  appointment  of  the  ^^' 

judges  and  other  officers  hereby  authorized,  and  as  to  all  other  matters 
and  things,  from  and  after  the  eleventh  day  of  January  next. 
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The  FIRST  SCHEDULE  of  Fees  before  referred  to. 

£. 

For  every  docket  strack,  and  not  acted  upon 1 

For  eveiy  renewed  fiat 0 

For  every  petition  of  appeal  answered  for  bearing 0 

For  every  order  on  hiring I 

For  every  previous  minute  of  order • 0 

For  every  waitant  for  advertising  declaration  of  insolvency  .•.«...  ^ .  •  0 
For  every  certificate  of  a  fiat  issued  to  authorize  advertisement  in  the 

Gazette • .  0 

For  every  search  made  for  fiat  or  other  proceeding 0 

For  filing  affidavits  and  other  documents 0 

For  copies  of  affidavits,  orders,  and  other  proceedings,  per  folio  of 

ttinetywords j 0      0      1| 


The  SECOND  SCHEDULE  of  Fees  before  referred  to. 

£. 

On  filing  every  fiat 0 

For  every  certificate  of  bankrupt's  conformity.  .....»• 0 

On  entering  every  appeal  for  hearing  in  the  Court  of  Review  ••••....  0 

Forevery  order  pronounced  by  that  Court  •.«•• •..••  1 

FoK  every  previous  minute  or  order. .  •  •  • '• ; .  •  •  • .  0 

For  entering  every  matter  for  hearing  in  a  Subdivision  Court  ••••••.•  0 

For  every  order  pronounced  there  0 

For  fees  on  the  trial  of  every  issue,  to  be  paid  by  the  successful  party.  •  2 

For  every  search  made  in  the  Court •••••..  0 

For  filing  affidavits,  and  other  documents 0 

For  copies  of  affidavits,  orders,  and  other  proceedings,  per  folio  of 

ninety  words  r» 0 

For  every  subpoena  ad  test,  and  other  writ  issued  out  of  the  Court ....  0 
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GENERAL 

RULES  AND  ORDERS 

FOB 

REGULATING  THE  PRACTICE 

OF  THE 

COURT    OF    BANKRUPTCY- 


I. 

It  is  ordered  that  all  affidavits  and  other  documents  directed  to  be 
filed  in  the  Court  of  Bankruptcy  be  filed  with  the  Registrars  of  the 
Court* 

^  II. 

That  the  Registrars'  Office  shall  be  at  the  Court  of  Commissioners 
of  Bankrupto  in  Basinghall  Street,  in  the  city  of  London,  and  shall  be 
kept  open  daily,  Sundays  only  excepted,  in  the  morning  from  10  to  4, 
and  in  the  eyening  firom  7  to  9. 

III. 
That  attomies  and  solicitors  shall  be  admitted  and  enrolled  in  the 
Court  of  Bankruptcy  by  order  of  the  Court  of  Review. 

IV. 
That  every  attorney  and  solicitor  of  any  of  the  Superior  Courts  at 
Westminster  may  be  admitted  and  enrolled  in  the  said  Court  of 
I  Bankruptcy,  upon  the  production  of  a  certificate  from  the  proper 

officer,  and  upon  filing  his  own  affidavit  of  his  being  such  attorney  or 
I  solicitor,  and  of  the  date  of  his  former  admission,  such  affidavit  to  be 

sworn  by  him^  if  residing  in  London,  or  within  ten  mfles  thereof 
before  the  Court  of  Review,  and  if  residing  elsewhere,  before  a 
Master  in  ordinary  or  extraordinary  in  Chanoery. 

V. 


That  a  Roll  or  Book  shall  be  kept  by  the  Hegistrars^  where  shall 
be  enrolled  the  names  of  all  attomies  and  solicitors  admitted  in  the 
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Court  of  Bankruptcy,  on  payment  to  the  Registrar  of  a  fee  of  Ss,  for 
such  admission  and  enrolment.  Sach'fee  to  be  applied  in  the  first 
instance  to  the  payment  of  the  expense  of  preparing  such  roll  and 
the  books  necessary  for  the  due -registration  of  the  names,  and  the 
surplus  to  the  same  purpose  as  the  fees  in  the  second  schedule  of  the 
statute  1  &  2  WiU.  4,  c.  56. 

VI. 

That  the  Registrars  or  their  Deputies  shall  forthwith  cause  to  be 

prepared,  a  proper  alphabetical  book  for  the  purposes  after  mentioned; 

and  that  the  same  shall  be  publicly  kept  at  the  Registrars'  Office,  to 

be  there  inspected  by  any  such  attorney  or  solicitor  as  aforesaid, 

or  his  clerks   without  fee  or  reward,  and  that  every  attorney  or 

solicitor  admitted  in  the  Court  of  Bankruptcy,  and  residing  in  London, 

or  within  ten  miles  thereof,  shall,  upon  his  admission,  enter  in  such 

book,  in  alphabetical  order,  his  name  and  place  of  abode,  or  some 

other  proper  place  in  London,  Westminster,  or  the  Borough  of  South- 

wark,  or  within  one  mile  of  the  said  office,  where  he  may  be  served 

with  •notices,  summonses,  orders  and  rules,  in  matters  depending  in 

the  said. Court;  and  as  often  as  any  such  attorney  or  solicitor  shall 

change  his  place  of  abode,  where  he  may  be  served  as  aforesaid, 

he  shall  make  the  like  entry  thereof  in  the  said  book;   and  that 

all  notices,    summonses,  orders  and  rules,  which  do  not  require 

personal    service,    shall    be   deemed   sufficiently    served   on  such 

attorney  or  solicitor,  if  a  copy  thereof  be  left  at  the  place' lastly 

entered  in  such  book,  with  any  person  resident  at  or  belonging  to 

such  place;  and  if  any  such  attorney  or  solicitor  shall  neglect  to 

make  such  entry,  then  the  fixing  up  of  any  notice,  or  the  copy  of 

a  summons,  order  or  rule,   for  such  attorney  or  solicitor,  in   the 

office  of  the  Chief  Registrar,  shall  be  deemed  as  effectual  and  sufficient 

as  if  the  same  had  been  served  at  such  place  of  residence  as  aforesaid. 

VIL 

All  existing  commissions,  when  transferred  to  the  Court  of  Bank- 
ruptcy, shall  be  duly  registered  in  the  Registrars'  Office,  in  books  to 
be  kept  for  that  purpose,  and  shall  be  prosecuted  before  such  Commis- 
sioner as  the  Court  of  Review  shall  appoint. 

VIIL 
That  the  Assignees  appointed  under  such  commissions  shall  be  at 
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liberty  to  retain,  until  further  order,  the  custody  of  the  commission 
and  proceedings  heretofore  taken  thereon,  according  to  the  present 
practice  in  bankruptcy. 

IX. 
That  all  proceedings  before  the  Commissioner  in  the  Court  of 
Bankruptcy  shall  be  written  on  parchment  or  paper  of  one  uniform 
size,  and  shall  remain  of  record  in  the  said  Court. 

X. 

That  every  fiat  issued  by  the  Lord  Chancellor,  to  be  prosecuted  in 
the  Court  of  Bankruptcy,  shall  be  filed  of  record  in  the  Registrars' 
Office,  within  seven  days  from  the  date  thereof,  and  that  no  appoint- 
ment for  the  opening  of  any  such  fiat  shall  be  made  until  it  shall 
have  been  so  filed.  -  • 

XI. 
That  upon  every  application  for  an  appointment  for  opening  any 
fiat,  the  Registrar  shaU,  in  tlie  presence  of  the  solicitor  applying  for 
the  same,  allot  such  fiat,  by  ballot,  to  one  of  the  commissioners  of 
the  Court,  according  to  the  regulations  to  be  from  time  to  time  pre- 
scribed by  the  Court  of  Review^  except  in  cases  of  second  or  renewed 
fiats,  which  shall  go  to  the  same  commissioner  before  whom  the  former 
commission  or  fiat  was  prosecuted. 

XII. 
That  upon  the  making  of  an  appointment  for  opening  any  fiat,  the 
Registrar  shall,  in  the  presence  of  such  attorney  or  solicitor,  write 
upon  the  face  of  the  fiat  the  name  of  the  Commissioner  before  whom 
the  same  is  to  be  opened. 

XIII. 
That  each  fiat  shall  be  prosecuted  before  the  Commissioner  so 
appointed,  unless  otherwise  specially  ordered  by  the  Court  of  Review, 
or  one  of  the  Judges  thereof. 

XIV. 
That  the  Commissioners  shall  sit  daily  (Sundays  and  holidays,  to 
be  hereafler  named,  only  excepted),  at  10  o'clock,  at  the  Court  of 
Commissioners  of  Bankrupts  in  Basinghall  Street,  and  shall  hold  their 
Subdivision  Courts  at  the  same  place  as  occasion  may  require. 
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XV, 

That  a  Deputy  Registrar  shall  attend  upon  each  CommisaioDer  to 
take  minutes  of«  to  dVaw  up,  and  have  the  charge  of,  aU  proceedings 
before  him,  under  the  superintendence  of  the  Chief  Registrar. 

XVI. 
That  in  lieu  of  attaching  a  copy  of  the  Gazette  to  the  proceedings  in 
each  bankruptcy,  the  Deputy  Registrar  shaU  make  a  memorandum  of 
the  appearance  of  the  advertisement  in  the  Gazette^  and  of  the  date 
thereof,  with  proper  reference  to  the  file,  to  facilitate  search. 

XVII. 
That  the  Official  Assignees  be  divided  equally  among  the  Six  Com- 
missioners. 

XVIIL 
That  each  Commissioner  shall  appoint  his  class  of  Assignees  to  act 
in  rotation  under  the  several  bankruptcies  prosecuted  before  him;  such 
rotation  to  be  settled  by  ballot,  according  to  such  regulations  as  afore* 
said,  except  in  special  cases  to  be  referred  by  the  Commissioner 
adjudicating  therein  to  the  other  Commissioners  of  his  Subdivision 
'  Courti  or  the  Court  of  Review. 

XIX. 
That  the  same  rules  for  the  appointment  of  Official  Assignees 
shall  be  followed  as  to  existmg  oonnnissions ;  but  it  is  reconunonded^ 
that  no  Official  Assignee  be  appointed  under  commissions  already 
opened^  unlets  there  appears  good  cause  for  so  doing. 

XX. 

That  the  appointment  of  any  Assignee  or  Assignees  to  any  bank- 
rupt's estate  shall  be  under  the  hand  of  thf  Commissioner,  and  shall 
remain  of  record  in  the  said  Court  of  Bankruptcy;  and  certificates  of 
such  appointment,  under  the  seal  of  the  Court,  shall  be  delivered 
to  such  Assignee  by  the  Registrar,  upon  application  for  the  same. 

XXL 
That  no  Official  Assignee  shall  either  directly  or  indirectly  carry  on 
any  trade  or  business,  or  hold  or  be  engaged  in  any  office  or  employ* 
ment  other  than  his  said  offioe  and  employment  as  Official  Assignee. 
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XXII. 

That  each  Official  Assignee  shall  find  sureties  to  the  extent  of 
£6,000,  and  shall,  together  ¥rith  such  sureties  (except  where  otherwise 
especially  directed  by  the  Court  of  Review),  execute  a  joiiit  and 
several  bond  to  the  two  Registrars  for  the  time  being,  and  the 
survivor  of  them,  in  the  penal  sum  of  £6,000. 

XXIII. 

The  Official  Assignees  to  be  made  liable  to  the  whole  amount,  and 
the  sureties  to  be  liable  together  to  the  like  amount,  in  such  propor- 
tions as  shall  be  approved  of  by  the  Court  of  Review,  provided 
that  no  one  surety  shall  be  made  liable  for  more  than  £3000,  nor  6kc 
less  than  £1000. 

XXIV. 

That  each  Official  Assignee  shall,  on  pain  of  his  dismissal,  give 
immediate  notice,  in  writing,  to  the  Chief  Registrar  for  the  time  beings 
of  the  death  or  insolvency  of  either  of  his  sureties;  and  shall,  if 
required,  cause  a  new  bond  to  be  executed  to  the  like  amount  by 
another  surety,  to  be  approved  of  as  above. 

XXV. 

That  each  Official  Assignee  shall  foDow  the  instructions  of  the 
Commissioner  under  whom  he  acts,  according  to  the  exigencies  of  each 
particular  case,  subject  to  such  direc^ons  as  shall  from  time  to  time  be 
preacribed  by  the  Court  of  Review. 

XXVI. 

That  each  Official  Assignee  shall  pay  into  the  Bank  of  England^ 
to  the  credit  of  the  Accountant-General  of  the  High  Court  of  Chan- 
cery, all  such  sums  of  money  as  shall  come  to  his  hands,  as  soon  as 
they  shall  amount  to  £lf  0;  and  at  the  time  of  paying  in  such  monies 
shall  state  in  writing,  delivered  therewith  to  the  cashier  of  the  Bank  of 
England,  the  date  and  the  lonount  of  the  payment,  the  name  of  die 
Official  Assigneie  making  it,  the  name  and  description  of  the  bankrupt 
or  bankrupts,  and  the  particular  estate  to  which  the  money  belongs,, 
and  that  it  is  to  be  placed  to  the  credit  of  the  said  Accountant- 
General,  and  of  such  particular  estate,  and  shall  take  a  receipt  for 
the  same  from  die  cashier  of  the  Bank,  and  carry  it  to  the  office  of 
the  Accoununt-General,  who  will  give  a  proper  voucher  £>r  such 
receipt,  such  voucher  to  be  produced  when  called  for  by  the  commis- 
sioners. 
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XXVII. 

That  it  is  recommended  to  the  Commissioners  to  allow  the  Official 
Assignees  1  per  cent,  on  the  monies  they  respectively  receive,  and  IJ 
per  cent,  more  on  the  monies  actually  to  be  divided,  subject  never- 
theless to  be  increased  or  diminished  in  any  case  under  special  circum- 
stances to  be  referred  to  the  Court  of  Review. 

XXVIII. 

That  the  Messengers  shall,  upon  taking  possession,  forthwith  take 

an  inventory  of  the  bankrupt's  effects,  but  that  no  appraisement  shall 

be  made,  or  other  expenses  incurred,  without  the  special  direction  of 

the  commissioner,  until  after  the  appointment  of  the  creditors'  Assignees. 

XXIX. 

That  a  Table  of  Fees  to  be  allowed  to  Messengers  having  in  the  year 
1828  been  approved  of  by  the  then  Lord  Chancellor,  and  the  duties  of 
Messengers  having  been  since  diminished,  it  is  recommended  to  the 
Commissioners  that  all  fees  contained  in  that  table,  except  the  following, 
be  for  the  future  disallowed  in  the  taxation  of  the  Messengers'  bills: — 

Attending  the  Commissioners  until  the  adjudication  for  warrant 

of  seizure *    ....     10    0 

Executing  the  warrant  at  each  place      ........     13    4 

Summons  to  bankrupt  to  surrender,  and  duplicate    ....       50 

Service  of  summons  on  bankrupt \     .      6     8 

Preparing  advertisement  for  the  Gazette,  and  copy,  and  attend- 
ing with  and  for  the  same 6     8 

Possession  from  the  day  of  execution  of  the  warrant  of  seizure 

to  the  choice  of  Assignees,  and  no  longer,  per  day    ...      50 
Preparing  warrant  for  bringing  up  the  bankrupt  from  prison, 
attending  Commissioner  to  sign  the  same,  and  service  on  the 

gaoler 13    4 

Summons  for  Assignees  to  attend  audit  meeting  .     •     •     .     .       6     8 
Preparing  summonses,  and  serving  same  upon  the  Assignees  .      6    8 
Proclaiming  bankrupt,  when  he  does  not  surrender  to  the 
commission 3     4 

In  case  of  committal  by  ike  Commissioners, 
Taking  into  custody,  and  executing  their  warrant,  Messenger, 
and  men's  attendance,  with  coach-hire^  and  expenses     .    .    SI    0 
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If,  in  execution  of  any  of  the  business  abovementioned,  the  Mes- 
senger and  his  man,  or  either  of  them,  shall  be  compelled  to  travel  any 
considerable  distance  from  London,  we  submit,  that  besides  the  above 
fees,  and  in  addition  to  travelling  and  other  necessary  expenses^  an 
allowance  should  be  made  for  the  time  employed  at  the  following,  rate 
per  day: —  #.  d. 

For  the  Messenger 6     8 

For  his  man 5     0 

XXX. 

Tbat  all  petitions  presented  to  the  Court  of  Review  shall  be  entered 
at  the  Registrars'  Office,  and  that  the  fiat  directing  the  attendance 
thereon  shall  be  under  the  seal  of  the  Court  of  Bankruptcy,  and  that 
the  original  petition  shall,  when  served,  be  returned  to  the  Registrar 
on  or  before  the  hearing,  and  be  filed  of  record,  and  that  it  shall  not 
be  necessary  to  recite  such  petitions  at  length  in  any  order  pronounced 
by  the  Court  thereon. 

XXXI. 

That  all  the  process  of  the  Court  of  Review  shall  be  under  the 
seal  of  the  Court  of  Bankruptcy. 

XXXII. 
That  all  agreements  of  reference,  to  be  made  rules  of  the  Court  of 
Bankruptcy,  shall  be  so  made  by  order  of  the  Court  of  Review^  and  all 
matters  arising  thereon  shall  be  heard  and  determined  by  the  Court  of 
Review. 

XXXIII. 
That  all  questions  respecting  the  conduct  of  the  officers  and  prac- 
titioners of  the  Court  of  Bankruptcy  shall  be  brought  before  the  Court 
of  Review. 

XXXIV. 

That  all  recognizances  to  be  taken  and  acknowledged  in  the  Court 
of  Bankruptcy  shall  be  taken  and  acknowledged  before  the  Court  of 
Review. 

XXXV. 

That  the  practice  in  the  Court  of  Review  shall,  until  otherwise  or-: 
dered,  be  conformed  as  nearljr  as  may  be  to  the  present  practice  in 
matters  before  the  Lord  Chancellor. 
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XXXVL 

That  the  First  Suhdivision  Court  shall  consist  of  Charles  Frederick 
WflKamSy  Joshua  Evans,  Robert  George  Cecil  Fane,  Esqrs.3  and  the 
Second  Subdivision  Court  shall  consist  of  John  Herman  Merivale, 
John  Samuel  Martin  Fonblanque,  and  Edward  Holroyd,  Esqrs. 

T.  EasKiKB,  C.  J. 
Albeet  Pell,  J. 
^  J.  Cboss,  J. 

G.  Rose,  J. 

Ajifirortdf  Bbovohaii,  C. 


Cotrr^  ofRevUxot  Jan.  lie,  1852. 

It  is  Obdbbed,  That  all  Commissions  of  Bankrupt  heretofore  issued 
and  directed  to  the  first  and  secmid  lists  of  Commissioners  of  Bank- 
rupt, shall,  when  removed  into  the  Court  of  Bankruptcy,  be  prosecuted 
before  Charles  Frederick  Williams,  Esq. 

All  commissions  directed  to  the  Sd  and  4th  lists  shall^  in  like 
manner,  be  prosecuted  before  John  Herman  Merivale,  Esq. 

AU  commissiMis  directed  to  the  5th  and  6th  lists  shall,  in  like 
manner^  be  prosecuted  befbfe  John  Samuel  Martin  Fonblanque,  Esq. 

All  commissions  directed  to  the  7th  and  8th  lists  shaU,  in  like 
manner,  be  prosecuted  before  Joshua  Evans,  Esq. 

All  commissions  directed  to  the  9th  and  10th  lists  shall,  in  like 
manner,  be  prosecuted  before  Edward  Holroyd,  Esq. 

All  commissions  directed  to  the  llth  list  shall^  in  like  manner,  be 
prosecuted  before  Charles  Frederick  Williams,  Esq.,  and  Joshua  Evans, 
Esq.,  or  one  of  them. 

An  commissions  directed  to  the  12th  list  shall,  in  like  manner,  be 
prosecuted  before  John  Herman  Merivale,  Esq.,  and  Edward  Holroyd, 
Esq.,  or  one  of  them. 

And  all  commissions  directed  to  the  13th  and  14th  lists  shall,  in 
Uke  BDanoer,  be  prosecuted  before  Robert  George  Cecil  Fane,  Esq. 

Provided,  that  in  the  absence  of  any  commissioner  any  other  com- 
missioner may  sit  for  him. 

By  the  Coitrt. 


RULSfl  AND  •RDEBS  IN  BANKRUPTCY.  XXXl 

Court  of  Revieto,  Jan.  16,  185t. 

It  18  Ordered,  That  all  Petitions  now  depending  before  the  Lord 
ChanceUor  In  matters  of  Bankruptcy,  may  be  set  down  for  hearing  in 
the  Court  of  Review,  upon  motion  for  that  purpose. 

T.  Erskinb,  C.  J. 
A.  Pell,  J. 
J.  Cross,  J* 
G.  Rose,  J. 

Approved,  and  let  my  Secretary  of  Bankrupts  attend  the  Court  of 
Review  with  any  petitions,  copies  of  petitions^  affidavits,  or  other  do- 
cuments, as  the  said  Court  may  direct. 

Brouohax,  C. 

Jmniary  17,  IS$2. 


Court  <f  Review,  February  2,  ISS2» 

It  is  Ordered,  That  each  Official  Assignee  shall  present  for  ac- 
ceptance aU  unaccepted  bills  of  exchange,  as  soon  as  he  shall  receive 
the  same,  and  before  he  deposits  them  in  the  Bank  of  England,  as 
hereinafter  directed. 

That  each  Official  Assignee  shall  deposit  in  the  Bank  of  England,  to 
the  credit  of  the  Accountant-General  of  the  High  Court  of  Chancery, 
all  bills,  notes,  and  other  negotiable  instruments,  except  unaccepted 
biUs  of  exchange,  as  soon  as  he  shall  receive  the  same;  and  shaH 
deposit  in  like  manner  all  unaccepted  bills  of  exchange,  as  soon  as  the 
same  shall  have  been  accepted,  or  refused  aceeptance;  and  shall  at  the 
time  of  such  deposit  leave  a  statement  in  writing  with  the  Cashier  of 
the  Bank  of  England,  specifying  the  date  and  contents  of  the  instru- 
ments so  deposited,  the  name  of  the  Official  Assignee  making  the 
deposit,  the  name  and  description  of  the  Bankrupt  or  Bankrupts,  and 
the  particular  estate  to  which  the  same  respectively  belongs;  and  that 
such  instruments  respectively  are  to  be  deposited  to  the  credit  of  the 
said  Accountant-General,  and  of  sn^  particular  estate ;  and  shaH  also 
take  a  receipt  for  the  same  from  the  Cashier  of  the  Bank,  and  carry  it 
to  the  office  of  the  said  Accountant-General,  who  wiU  give  a  proper 
voucher,  to  be  produced  when  called  for  by  the  Commissioners. 

That  when  and  as  soon  as  any  biU,  note,  or  other  negotiable  instru- 
ment, deposited  as  aforesaid  in  the  Bank  of  England  in  the  name  of 
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the  Accountant-General,  in  pursuance  of  the  statute  1  &  2  W.  4,  c.  56^ 
or  of  any  order  of  the  Lord  Chancellor  or  the  said  Court,  shall  become 
due,  the  Governor  and  Company  of  the  Bank  of  England  shall,  without 
any  direction  from  the  Accountant-General,  deliver  all  such  bills,  notes, 
or  other  negotiable  instruments,  to  one  of  the  Cashiers  of  the  Bank, 
who  is  to  present  the  same  for  payment  and  receive  the  sums  of  money 
due  thereon  respectively,  and  forthwith  to  pay  the  sums  so  received 
(if  any)  into  the  Bank  of  England,  to  be  there  placed  to  the  credit  of 
the  said  Accountant-General,  to  the  credit  of  the  respective  estates  to 
which  the  said  bills,  notes,  or  other  negotiable  instruments  were  placed 
at  the  time  of  delivering  the  same  to  the  said  Cashier. 

And  in  case  the  said  bills,  notes,  or  other  negotiable  instruments,  or 
any  of  them,  shall  not  be  paid,  the  said  Governor  and  Company  of  the 
Bank  of  England  shall  cause  such  bills,  notes,  and  other  negotiable 
instruments,  as  are  by  law  required  to  be  noted  and  protested,  to  be 
delivered  to  a  notary  for  that  purpose,  and  to  be  noted  and  protested 
accordingly;  and  shall,  after  the  same  shall  have  been  so  noted  or  pro- 
tested, as  the  case  may  be,  again  deposit  the  same  in  the  Bank  of 
England  to  the  credit  of  the  said  Accountant-General,  and  to  the  credit 
of  the  respective  estates  to  which  the  same  were  placed  at  the  time  of 
delivering  the  same  to  the  said  Cashier. 

And  the  said  Governor  and  Company  shall  debit  the  account  of  each 
estate  with  such  sums  of  money  as  shall  be  paid  by  them  for  the 
expenses  of  noting  and  protesting  such  bills,  notes,  or  other  negotiable 
instruments  respectively  as  shall  have  been  placed  to  the  credit  of  such 
estate. 

'  And  the  said  Governor  and  Company  of  the  Bank  of  England  are 
forthwith,  after  every  such  receipt  of  money  or  deposit  of  any  note, 
bill,  or  other  negotiable  security,  to  certify  to  the  said  Accountant- 
General  the  sum  of  money  received  (if  any)  on  each  such  bill,  note,  or 
any  such  negotiable  security,  and  placed  to  the  credit  of  each  such 
estate  as  aforesaid,  or  that  such  bill,  note,  or  other  negotiable  instru- 
ment has  been  dishonoured,  and  been  again  deposited  to  the  credit  of 
such  estate,  as  the  cese  may  be,  and  the  sum  with  which  each  such 

estate  has  been  debited  as  aforesaid. 

T.  Erskine,  C.  J. 

Albert  Pell,  J. 

J.  Cross,  J. 

G.  Rose,  J, 

Approved,  Brougham,  C. 
February  3,  1832. 
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Court  of  Review,  February  15,  18S2. 

It  is  further  Ordered,  That  as  often  as  any  bill,  note,  or  other  As  to  giving 
negotiable  instrument,  that  shall  have  come  to  the  hands  of  any  Official  ^q^^,^  ^u,. 
Assigiiee,  shall  be  dishonoured,  such  Official  Assignee  shall  forthwith 
give  such  notice  thereof  as  is  by  law  required  from  the  holder  of  such 
bill,  note,  or  other  negotiable  security  respectively. 

T.  Erskinb,  C.  J. 
Albert  Pell,  J. 
J.  Cross,  J. 
G.  Rose,  J. 

Approved,  Brougham,  C. 


Court  of  Review,  March  19,  183!^. 

It  is  Ordered,  That  in  all  matters  referred  by  this  Court  to  any  Stating  special 
Judge  or  Commissioner  of  the  Court  of  Bankruptcy,  such  Judge  or  j^^^°*^ 
Commissioner  may  in  his  report  state  such  special  circumstances  as  he 
sbaU  think  fit,  without  being  specially  directed  so  to  do. 

And  it  is  further  Ordered,  That  any  one  of  the  Judges  of  the  Investingmoney 
Court  of  Bankruptcy  may,  as  often  as  it  shall  appear  to  him  expedient,  BilU.^ 
by  order  under  his  hand  direct  any  money,  which  may  have  been  paid 
into  the  Bank  of  England  by  any  Official  Assignee  to  the  credit  of  the 
bankrupt's  estate,  to  be  invested  in  the  purchase  of  Exchequer  Bills ; 
and  may  in  like  manner  direct  the  sale  or  exchange  of  such  Exchequer 
Bills,  and  also  the  exchange^  sale,  and  transfer  of  any  stock  in  the 
puMic  fluids,  or  in  any  public  company,  or  of  any  Exchequer  Bills, 
India  Bonds,  or  other  public  securities,  which  shall  have  been  trans- 
ferred, delivered,  or  paid  by  any  Official  Assignee  into  the  Bank  of 
England  to  the  credit  of  such  estate ;  and  may  direct  the  proceeds 
thereof  to  be  laid  out  in  the  purchase  of  Exchequer  Bills,  or  to  be 
carried  to  the  credit  of  •the  Accountant-General  of  the  High  Court  of 
Chancery,  and  of  such  bankrupt's  estate :  and  the  Accountant-General 
of  the  High  Court  of  Chancery  shall  and  may,  pursuant  to  such  order, 
make  such  purchase,  sale,  and  transfer,  without  any  further  order  or 
direction  from  this  Court ;  and  the  expenses  thereof  may  be  charged 
to  the  account  of  the  estate,  for  the  benefit  of  which  the  same  shall 
have  been  respectively  made. 

vol.  L  *  c 
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As  to  the  pay-  And  it  is  further  Ordered,  That  all  sums  of  money  which  are  by 
^d  erpenw?^  law  payable  out  of  any  bankrupt's  estate  for  allowance  to  the  bank- 
under  the  com-  rupt,  or  for  remuneration  to  the  OiBcial  Assignee,  or  for  the  discharge 
inissioD.  -  .  . 

of  the  solicitor's  bill,  or  of  any  other  lawful  expenses  incurred  or  pay- 
able by  the  assignees,  shall  and  may,  when  duly  settled  and  allowed, 
be  paid  out  of  the  monies  and  securities  so  delivered  and  paid  into  the 
Bank  of  England  as  aforesaid,  at  such  times  and  in  such  manner  as 
any.  one  of  the  Judges  of  this  Court  shall,  by  order  under  his  hand, 
direct ; .  provided  that  such  order  specify  the  amount  of  such  payment, 
the  purpose  to  which  it  is  to  be  applied,  and  the  person  to  whom,  or 
to  whose  order,  the  same  is  to  be  made.  And  the  Accountant- 
General  of  the  H  igh  Court  of  Chancery  shall  and  may,  pursuant  to 
such  order,  pay  the  sum  of  money  specified  therein  out  of  such  bank- 
rupt's estate,  without  any  further  evidence  of  the  same  being  due  and 
payable,  and*  without  any  further  order  or  direction  from  this  Court. 

And  it  is  further  Ordered,  That  a  duplicate  of  such  orders  shall 
be  respectively  filed  with  the  proceedings  in  the  Court  of  Bank- 
ruptcy *. 

T.  Erskine,  C.  J. 
Albert  Pell,  J. 
J,  Cross,  J. 
G.  Rose,  J. 


GENERAL  RULE. 

Court  of  Bankruptcy 9  Tuesday^  27th  Marchy  1852. 
As  to  lealiDg  It  is  herebt  Ordered,  That  when  any  certificate  of  the  appointment 

appointment  of  ^^*^  Assignee  or  Assignees,  hereafter  to  be  made  in  any  bankruptcy  pro- 
assignees  in  secuted  elsewhere,  shall  be  brought  to  the  Registrar  of  this  Court,  to  be 
under  a^countiy  ^^'^^  pursuant  to  the  act  1  &  IS  Will.  IV.  c.  56,  there  shall  be  produced 
4?'/*^  ^^  ^  *^  ^"°  duplicate  original  certificates,  written  in  the  form  hereinafter 
s.  29.  mentioned,  with  an  affidavit  of  an  attesting  witness  to  the  signatures 

to  both ;  and  that  one  of  such  duplicates,  together  with  the  affidavit, 

*  This  order  does  not  appear  to  have  been  approved  by  the  Lord  Chancellor;  and 
perhaps  there  was  no  necessity  for  such  approval,  as  to  the  greater  part  of  it,  under 
the  construction  of  the  22d  section  of  the  1  &  2  TT.  4,  c.  56.  But  qtutre,  whether 
the  first  part  of  the  order  does  not,  unimportant  as  the  matter  is,  in  strictness  require 
the  Chancellor's  consent,  according  to  the  construction  of  the  Utfc  ssction  of  the  above 
statute. 
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shall  be  left  with  the  Registrar,  to  be  filed  of  record ;  and  the  other, 
when  80  sealed,  shall  be  returned  to  the  party  producing  the  same. 

And  rr  is  further  Ordered,  That  every  such  certificate  shall 
{nmiatis  mutandis)  be  drawn  up  in  the  form  following: — 

"  We  the  undersigned,  being  the  major  part  of  the  persons 
duly  aathorixed  to  act  as  Commissioners,  in  a  prosecution  of 
bankruptcy  against  A.  B.  by  virtue  of  a  fiat  of  the  Lord  High 
Chancellor,  bearing  date  the  day  of 

in  the  year  ,  do  hereby  certify,  that  C.  D. 

and  E.  F.  are  this  day  duly  appointed^  Assignees  of  the  estate 
and  efiects  real  and  personal  of  the  said  A.  B.,  pursuant  to  the 
statutes  in  such  case  made  and  provided. 

^'  Given  under  our  hands  at  this 

day  of  in  the  year 

(Signed  by  three  Commissioners.) 
«*  To  Hb  Majesty's  Court  of  Bankruptcy." 

And  it  is  further  Ordered,  That  all  such  duplicates  shall  be 
signed,  as  often  as  circumstances  will  permit,  at  the  meeting  where 
luch  Assignees  are  appointed.  And  that  no  charge  shall  be  allowed  to 
any  Commissioner  for  or  in  respect  of  any  such  certificate ;  nor  shall 
the  Registrar  make  any  charge  for  or  in  respect  of  the  sealing  thereof, 
except  the  charge  allowed  by  the  said  act  for  filing  affidavits  and  other 
documents. 

T.  Erskine,  C.  J. 
Albert  Pell,  J. 
^  J.  Cross,  J. 

G.  Rose,  J. 
Approved  this  27th  day  of  March,  18^2. 
Brougham,  C. 


Court  of  Review^  March  28,  183£. 

It  is  Ordered,  That  when  a  dividend  has  been  or  may  be  declared  As  to  the  legu- 

l&tioD  of  the 
under  any  commission,  and  where  any  part  of  the  bankrupt's  estate  dividend 

shaU  have  been  paid  into  the  Bank  of  England  by  any  Official  Assignee  ^^""^  **  ^^ 

to  the  credit  of  the  Accountant  General  of  the  High  Court  of  Chancery 

and  of  such  bankrupt's  estate,  any  one  of  the  Judges  of  this  Court 
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may,  by  order  under  his  hand,  direct  the  sum  ordered  to  be  divided* 
or  such  part  thereof  as  may  be  required,  to.  be  carried  over  from  such 
account,  to  an  account  to  be  opened  in  the  Books  of  the  Bank  of 
England,  in  the  name  of  the  same  estate,  to  be  intituled  *'  The  Dividend 
Account,"  in  which  order  shall  be  specified  the  Raines  of  the  Chief 
Registrar  of  the  Court  of  bankruptcy  for  the  time  being,  and  of  the 
Official  Assignee  appointed  to.  such  estate;  and  the  Judge  shall 
execute  two  parts  of  his  said  order,  one  part  of  .which  shall  be  filed  and 
remain  of  record  with  the  proceedings  in  such  bankruptcy,  and  the 
other  part  shall  be  delivered  by  the  Official  Assignee  tP  the  said 
Accountant  General,  who  shall  thereupon  by  his  certificate  direct  the 
sum  specified  in  the  Judge's  order  to  be  carried  over  as  aforesaid,  and 
shall  in  such  certificate  state  the  names  of  the  Chief  Registrar  and 
Official  Assignee  mentioned  in  the  Judge's  order,  and  shall  direct  the 
cashiers  of  the  Bank  to  pay  the  money  so  carried  over  to  the  drafts  of 
the  Official  Assignee,  countersigned  by  the  Chief  or  other  Registrar 
duly  authorized  to  countersign  the  same,  and  such  transfer  shall  be 
made  accordingly,  and  the  cashiers  of  the  Bank  shall,  out  of  the 
monies  so  carried  over,  pay  aU  drafts  so  drawn  and  countersigned  as 
.aforesaid* 
Solicitor  to  And  it  is  further  Ordered,  That  when  any  such  order  of  divi- 

^  creditora  after  ^^^^  ^^^^  ^^^  ^^  made,  the  solicitor  to  the  commission  shall  forth- 

ao  order  of  diyi-  with  make  out  a  list  of  the  creditors,  and  shall  place  in  separate 
dendi  aod  deli- 
ver it  to  the        columns,  after  the  name  of  each  creditor,  the  amount  of  his  debt,  aod 

Official  Assig-     ti^g  gmji  ^jjjch  he  is  entitled  to  receive  in  respect  thereof,  by  virtue 

of  such  order  of  dividend,  leaving  another  column  in  blank  for  the 
purpose  hereinafter  mentioned,  and  shall  to  each  name  prefix  a  number 
in  regular  series,  and  shall  sign  such  list,  and  lay  it  before  the  Assig- 
nees  chosen  by   the  creditors,   who    shall  examine    and   sign    the 
same,  and  the   solicitor  shall  then  deliver  the   list  to  the   Official 
Assignee,  who  shall  examine  and  sign  the  same  if  correct,  and  shall 
take  a  copy   thereof,   and  shall   deliver  the  original  to   the   Chief 
Registrar. 
Regulations  as        And  it  is  further  Ordered,  That  the  Chief  Registrar  shall  upon 
dn?ufor^the       ^^^  receipt  of  the  said  list,  deliver  to  the  Official  Assignee  books 
payment  of        containing  as  many  blank  drafts  and  receipts  as  may  be  necessary,  and 

in  such  form  as  shall  from  time  to  time  be  prescribed  by  this  Court, 
and  the  Official  Assignee  shall  number  and  fill  up  a  draft  for  each 
dividend,  by  inserting  in  each  draft  the  name  of  the  creditor  to  which 
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the  nmnber  of  audli  draft  is  [urefixed  in  the  list,  and  the  dividend  pay- 
able \D  hiin ;  and  the  Official  Assignee  ^hall  take  the  draft  book  so 
filled  ap  to  the  Chief  Registrar,  who  shall  compare  .the  same  with  the 
list  in  his  possession,  and  shall  sign  all  such  drafts  as  he  shall  find 
cmrreedy  drawn,  and  in  case  of  any  error  shall  cancel  such  drafts  as 
are  inooniec^y  drawn,  and  fill  up  and  sign  others  in  lieu  thereof,  and 
riafl  return  the  draft  book  so  sighed  to  the  Official  Assignee  for  the 
purposeiB  hereinafter  mentioned,  who  shall  thereupon  number  and  fill 
up  die  receipts  Xa  c^rrespoed  with  the  drafts  so  signed. 

And  it  is  fitkxhbe  Ordebed,  That  when  any  sueh  creditor  or  any  and  the  prodac- 
pecson  doly  authorized  under  his  hand  Xjq  receive  his  dividend  shall  iiejdby^e^ 
apply  for  payment,  the  Official  Assignee  shall  require  the  production  creditor. 
ef  SRch  securities  (if  any)  as  the  creditor  may  hold  for  such  debt,  and, 
if  satisfied  that  the  amount  of  the  said  dividend  still  remains  due, 
shall  ^  up  the  date  in  the  draft  and  receipt;  and  upon  the  creditor,  or 
sndi  other  person  authorised  as  aforesaid,  signing  the  receipt  for  such 
dividend,  the  Official  Assignee  shall  mark  the  securities  (if  any)  with 
the  amount  of  that  dividend,  and  shall  sign  and  deliver  the  draft  for 
the  same;  provided  that  no  dividend  shall  be  paid  to  any  creditor 
hoiding  any  aeeuri^  fi>r  his  debt  until  such  security  shall  be  produced, 
without  the  special  directions  of  the  Commissioner  in  that  behalf. 

Ann  IT  IS  FURTRJBE  Oadbrsb,  That  if,  after  such  list  shall  have  Commiaaoiier 
!>»«>  niade.  a»d  «gned,  it  dudl  from  any  <»>«  seem  expedient  »d  ^^^"^ 
jott  to  the  Commissioner  that  such  list  should  be  altered,  the  said  <^^ 
Commissioiier  may  make  audi  alterations  as  to  him  shall  seem  jnst,  or 
may  direct  a  ncsw  list  to  be  made,  and  may  thereupon  cancel  all  such 
drafts  (if  any)  as  shall  be  thereby  rendered  useless,  and  direct  other 
drafts  to  be  drawn  corresponding  with  the  amended  or  new  list  (as  the 
csK  may  be),  and  the  Registrar  and  Official  Assignee  shall  thereupon 
fin  up  and  sign  such  new  drafts  and  pay  the  same  to  the  several 
creditors  as  hereinbefore  directed.    Provided  that  every  sudb.  altera- 
tion in  the  amount  of  a  dividend  shall  be  iasccted  in  the  blank  column 
of  such  list,  and  shall  be  signed  by  such  Commissicxier,  and  that  every 
new  list  ahaU  be  signed  by  the  Commissioner  and  Official  Assignee 
before  any  draft  shaU  be  drawn  in  pursuance  thereof. 

Akd  it  is  vubtbee  Orbbbed,  That  when  any  part  of  the  money  As  to  re>transfer 
ao  transferred  by  the  said  Accountant  General  shall  become  and  ^f^^'°^"^^' 
lemain  unappropriated  to  the  payment  of  any  such  dividend,  the 
Commissioner  may,  by  order  under  his  hand,  direct  such  residue  to 
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Provision  for 
the  signature 
of  drafts  on  the 
death,  &c.  of 
the  Chief 
Registrar. 


Provision  in 
case  of  the 
death,  &c.,  of 
the  Official 
Assignee. 


One  of  the 
Judges  may 
make  any  order 
as  to  the  pay- 
ment and 
deliveiy  of 
monies,  bills  &c. 


be  carried  hack  to  the  account  from  which  it  was  originally  trans- 
ferred, and  the  same  shall  thereupon  be  carried  back  accordingly,  and 
a  certificate  of  such  transfer  shall  be  sent  to  the  office  of  the  said 
Accountant  General. 

And  it  is  further  Ordered,  That  when  in  consequence  of  the 
death,  sickness,  or  unavoidable  absence  of  the  Chief  Registrar,  or  for 
any  other  sufficient  cause,  it  may  be  expedient  to  appoint  some  other 
person  to  sign  drafts,  or  to  do  any  other  act  hereby  required  from  the 
Chief  Registrar,  any  one  of  the  Judges  of  this  Court  may,  by  order 
under  his  hand/  to  be  executed  in  duplicate,  name  and  appoint  one  of 
the  Deputy  Registrars  to  act  for  the  Chief  Registrar  in  that  behalf, 
one  part  of  which  order  shall  be  left  by  the  Deputy  R^strar  named 
in  such  order  at  the  Bank  of  England,  who  shall,  at  the  same  time, 
sign  his  name  in  the  firm  book  kept  at  the  Bank  for  such  purpose,  and 
the  other  part  of  such  order  shall  be  filed  with  the  proceedings  in  that 
bankruptcy,  and  thereupon  all  drafts  for  that  dividend  signed  by  such 
Deputy  Registrar  shall  be  payable  and  paid,  as  if  the  same  had  been 
signed  by  the  Chief  Registrar  named  in  the  certificate  of  the  said 
Accountant  General. 

And  it  is  further  Ordered,  That  when  in  case  of  the  death, 
removal,  sickness,  or  unavoidable  absence  of  any  Official  Assignee 
named  in  the  certificate  of  the  Accountant  General,  any  other  shall  be 
appointed  to  act  in  his  stead,  the  Official  Assignee  so  appointed  shall 
leave  at  the  Bank  a  certificate  of  his  appointment  under  the  seal  of  the 
Court,  and  shall  at  the  same  time  sign  his  name  in  the  said  firm  book, 
and  thereupon  all  drafts  for  that  dividend  drawn  and  signed  by  such 
Official  Assignee  shall  be  payable  and  paid  as  if  they  had  been  signed 
by  the  Official  Assignee  named  in  the  certificate  of  the  said  Account- 
ant Greneral. 

And  it  is  further  Ordered,  That  any  one  of  the  Judges  of  this 
Court  may,  from  time  to  time,  upon  application  made  to  him  in  that 
behalf,  make  such  order  relative  to  the  payment  and  delivery  in,  invest- 
ment, and  payment  and  delivery  out,  of  the  monies,  bills,  securities, 
and  other  effects  of  any  bankrupt,  in  the  hands  of  any  Official  Assig- 
nee, or  by  him  paid  and  delivered  into  the  Bank  of  England,  as  to 
such  Judge  shall  seem  expedient  and  just,  such  order  to  be  executed 
in  duplicate,  and  one  part  thereof  to  be  filed  with  the  proceedings,  and 
the  other  to  be  delivered  to  the  Official  Assignee. 
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And  it  is  further  Ordered,  That  when,  and  so  often  as  any  Reftiilation  as 
Exchequer  bill  or  bills  deposited  in  the  Bank  of  England  to  the  andreMnmu 

credit  of  the  Accountant  General  of  the  High  Court  of  Chancery,  and  ment  of  Exche- 

Quer  Bills, 
of  the  estate  of  any  bankrupt,  pursuant  to  the  stfitute  I  &  2  Will*  4. 

c.  56,  or  to  any  order  of  this  Court,  shall  be  in  course  of  payment,  the 
GoTeinor  and  Company  of  the  Bank  of  England  shall  and  may, 
widiont  any  direction  from  the  Accountant  General,  cause  all  such 
bills  so  in  course  of  payment  to  be  delivered  to  one  of  the  cashiers  of 
the  Bank,  who  is  to  receive  the  interest  due  thereon,  and  exchange  the 
same  for  new  bills,  in  case  such  new  bills  are  issued,  or  otherwise  to 
receive  the  principal  money  and  interest  due  on  such  of  the  said  bills 
so  in  course  of  payment  as  cannot  be  exchanged,  and  pay  the  said 
interest,  or  principal  and  interest  (as  the  case  may  be),  into  the  Bank 
of  England,  and  deposit  all  such  new  bills  in  the  Bank,  to  be  there 
{daoed  to  the  credit  of  the  said  Accountant  General,  and  of  the  same 
bankrupt's  estate  to  which  the  former  bills  were,  at  the  several  times 
of  delivering  the  same  to  the  cashiers  for  the  purpose  aforesaid,  placed. 
And  the  said  Governor  and  Company  of  the  Bank  of  England  are 
fixrthwith,  after  every  such  exchange  and  receipt  of  interest,  or  of 
principal  and  interest,  to  certify  to  the  said  Accountant  General,  with- 
out any  direction  from  him  for  that  purpose,  the  numbers,  dates,  and 
nuns  of  the  new  bills  taken  in  exchange,  and  the  amount  of  the  inte- 
rest, or  principal  and  interest  (as  the  case  may  be),  received  on  each 
hill,  or  set  of  bills,  placed  to  the  same  account* 

And  it  is  further  Ordered,  That  these  orders  be  entered  with 
the  Registrar  of  this  Court,  and  copies  of  them,  signed  by  the  Chief  ^ 

Registrar,  be  sent  to  the  Accountant  General  of  the  High  Court  of 
Chancery,  and  to  the  Governor  and  Company  of  the  Bank  of  England. 

T.  Erskine,  C.  J. 
Albert  Pell,  J. 
J.  Cross,  J. 
G.  Rose,  J. 
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Ths  Form  of  a  Petition  to  be  addressed  to  the  Court  of 

Review. 

In  the  Court  of  Bankruptcy. 

In  the  matter  of  ^.  B.,  a  bankrupt. 

To  the  Right  Honourable  the  Chief  Judge,  and  the  other  Judges 
of  the  Court  of  Review. 

The  humble  petition  of  C.  D.,  &c. 
Sheweth,  that,  &c. 


PeSAITBLB    to   the    PROCBEDINOS9    WHERE  A  COMMISSION   ISSUED,  AND 

Assignees  were  appointed,  before  the  Operation  of  thf  Bank* 
ruptcy  Court  Act. 

Proceedings  in  his  Majesty's  Court  of  Bankruptcy,  under  a  com- 
mission of  bankrupt  under  the  Great  Seal,  dated  the  Jirst  day  of 
Ncfvember,  1831,  against  A.  B.,  late  of  Mark  Lancy  in  the  city  of  London, 
wne  merchant^  dealer,  and  chapman,  on  the  petition  of  C.  D.  or  Holbom, 
in  the  county  of  Middlesex,  distiller,  by  virtue  of  which  commission  the 
said  A.  B.  has  been  adjudged  a  bankrupt,  and  an  assignment  hath  been 
duly  made  rf  his  estate  and  effects  to  G.  W.  of,  SfC,  merchant,  and  JP.  JV. 
of,  SfC.  factor,  since  which  the  said  commission  has  been  removed  into 
this  Court  according  to  the  statute. 


Preamble  where  a  Fiat  issued  after  the  Commencement  of 

THE  Act. 

Proceedings  in  his  Majesty's  Court  of  Bankruptcy,  under  the  fiat 
dated  the  tlarteenth  day  of  January,  1832,  against  A.  B.  of,  SfC,  mer- 
chant,  dealer,  and  chapman,  on  the  petition  of  C.  D.  of,  4*c«,  insurance 
broker,  now  filed  and  entered  of  record  in  the  said  Court. 


Deposition  as  to  Petitioning  Creditor's  Debt* 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  twenty-first  day  of  January^  ISdlSy  before 
Edward  Holroyd,  Esquire. 

Id  the  matter  of  A.  B.,  of,  SfCt  merchant,  against  whom  a  fiat, 
bearing  date  the  thirteenth  day  of  January,  183^,  was  duly  issued. 

C.  Z).,  of,  SfC>,  broker,  being  sworn  and  examined  at  the  time  and 
place  above-mentioned  before  Edward  Holroyd,  Esquire,  a  commis- 
sioner of  the  said  Court,  upon  his  oath  saith,  that  the  said  A.  B.  was 
on  and  before  the  thirteenth  day  of  January  lastf  and  sull  is  justly  and 

VOL.  I.  d  .  • 
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truly  indebted  unto  this  deponent  tit  the  sum  of200L,/<^  goods  sold  and 

delivered  'by  this  deponent  to  the  said  A.  B,  at  his  request,  on  the * 

day  of [or^  between  the day  of and  the *  day 

of .] 


Deposition  as  to  the  TfiADiNo.f 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  twenty-first  day  oi  January,  1832,  before  Edward 
Holroydf  Esquire. 

In  the  matter  of  A.  B.  of,  ^c,  merchant,  against  whom  a  fiat,  bear- 
ing date  the  thirteenth  day  oi  January ,  1832,  was  duly  issued. 

&.  P.,  off  Spc,  gentleman,  being  sworn  and  examined  at  the  time  and 
place  above  mentioned  before  Emvard  Hotroyd,  Esquire,  a  commissioner 
of  the  said  Court,  upon  his  oath  saith,  that  he  has  known  the  said  A,  B, 
for  the  space  of  three  years  now  last  past,  during  which  time  the  said 
A.  B,  did  use  and  exercise  the  trade  and  business  of  a  merchant,  and 
did  trade  from  this  kingdom  to  Hamburgh  and  divers  other  places  beyond 
the  seas,  by  exporting  and  importing  divers  kinds  of  goods  and  merchant 
dizes,  and  sought  and  endeavoured  to  get  A»  livelihood  thereby,  as 
others  of  the  same  trade  and  business  usually  do. 


Deposition  as  to  Act  of  Bankruptcy  under  the  Third  Section  of 
THE  Bankrupt  Act,  by  departing  from  his  Dwellino-House.  j; 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  twenty  first  day  of  January,  1 832,  before  Edward 
Holroyd,  Esquire. 

In  the  matter  o£A,B,  of,  4*c.  merchant,  against  whom  a  fiat  bear- 
ing date  the  thirteenth  day  of  January,  1832,  was  duly  issued. 

6.  JP.  of,  ^c,  gentleman,  being  sworn  and  examined  at  the  time  and 
place  above  mentioned  before  Edward  Holroyd,  Esquire,  a  commissioner 
of  the  said  Court,  upon  his  oath  saith,  that  the  above-named  A.  B,  on  the 

day  of last  departed  from  and  left  his  dwelling-house,  situate  in 

Mark  Lane,  in  the  city  of  London,  and  hath  not  since  returned  to  the  same. 
And  this  deponent  verily  believes,  that  the  said  A,  B.  hath  done  so  with 
intent  to  delay  his  creditors,  because  this  deponent  heard  the  said  A.  B, 
declare,  on  the  day  on  which  he  so  departed  from  his  dwelling-house,  that  he 
was  obliged  to  go  from  home  for  fear  of  being  arrested  by  some  of  his  creditors. 

*  This  most  be  some  day  before  the  time  of  the  commission  of  the  act  of  bankruptcy. 
3ee  Lord  Loughborough's  Order  of  26th  November  1798  -,  and  1  Star.  Rep.  456, 
458,  (note) ;  1  Deac.  B.  L.  779 ;  2  Id.  1 16. 

t  The  deposition  of  the  trading,  and  of  the  act  of  bankruptcy,  must  be  by  a  witness 
who  is  not  a  creditor.  3  Camp.  643 ;  1  Boae,  392  (note)  ;  2  V.  &  B.  177  ;  2  Deaa 
3.L.  117. 

X  And  see  other  forms  under  the  third  section  in  2  Deac.  B.  L.  122  &  seq. 
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Deposition  a^  to  Act  of  Bankruptcy  under  the  Sixth  Section 
OP  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  by  Declaration  op  In- 
solvency. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  ixceniy-^rst  day  of  January j  1832,  before  Edward 
Hdroyd^  Esquire. 

In  the  matter  of  ^.  B.  o/,  8fc,  merchant ^  against  whom  a  fiat  bearing 
date  the  thirteenth  day  o^  January y  1832,  was  duly  issued. 

7.  W,  qfi  SfC.  gentleman,  being  sworn  and  examined,  at  the  time  and 
place  above  mentioned,  before  Edward Holroyd^  Esquire,  a  Commissioner 
of  the  said  Court,  upon  his  oath  saith,  that  the  said  Jl.  B.  on  the 
tTBenty-nintk  day  of  December  last,  in  the  presence  of  this  deponent, 
made  and  signed  a  declaration  that  he,  the  said  A,  B.,  xoas  in  insol- 
vent circumstances,  and  unable  to  meet  his  engagements  with  his  cre- 
ditors. And  this  deponent  further  saith,  that  the  paragraph  in  the 
London  Gazette  of  the  tenth  day  of  January  instant,  purporting  to  be  signed 
ty  the  said  A.  B.  and  attested  by  this  examinant,  is  a  true  copy  of  the  said 
iedaratum  so  filed  as  aforesaid,  and  that  the  said  A.  B.^  who  is  named 
in  the  said  Gazette  as  an  insolvent,  is  the  same  person  as  the  said  A,  B. 
who  is  named  in  tlie  said  fiat. 

Adjudication  op  Bankruptcy. 
In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  twenty  first  day  o£  January,  1832,  before  Edward 
Holroyd,  Esquire. 

In  the  matter  of  A.  B.  of,  &c.  merchant,  against  whom  a  fiat^ 
bearing  date  the  thirteenth  dsLy  o(  January,  1832,  was  duly 
issued. 

I,  Edward  Holroyd,  Esquire,  a  commissioner  of  the  said  Court,  upon 
good  proof  upon  oath  before  me  this  day  taken,  do  find  that  the  said 
A,  B.  became  bankrupt,  within  the  true  intent  and  meaning  of  the 
statutes  made  and  now  in  force  concernins  bankrupts^  before  the 
thirteenth  day  of  January  instant,  being  the  day  of  the  date  and  suing 
forth  of  the  fiat  against  the  said  A.  B.  And  I  do  therefore  declare 
and  adjudge  him  bankrupt  accordingly. 

Appointment  of  Opficlal  AsaioNxx. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  the  twenty  first  day  oi  January,  1832. 

In  the  Matter  of  A,  B.  <f,  SfC,  a  Bankrupt. 

I  hereby  appoint  G.  F.  of,  ^c.  merchant,  to  be  the  official  assignee,  to 
set  with  the  assignee  or  assignees  to  be  chosen  by  the  creditors  of  the 
said  bankrupt. 

T,  W.  Edward  Holroyd, 

Deputy  Registrar.  Commissioner. 

d  2 
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Advertisement  of  Adjudication,  &c. 

Whereas  a  fiat  in  bankruptcy  is  awarded  and  issued  forth  against 
A.  B.  of,  SfC.  merchant,  dealer,  and  chapman,  and  he  being  declared 
bankrupt  is  hereby  required  to  surrender  to  Edward  Holroyd,  Esquire, 
a  commissioner  of  his  M ajesty*s  Court  of  Bankruptcy,  on  the  seventh 
day  of  February  and  the  fourth  day  of  March,  1832,  at  the  Court  of  Bank- 
ruptcy, in  Basinghall  Street,  London^  and  make  a  full  discovery  and 
disclosure  of  ^»  estate  and  effects ;  when  and  where  the  creditors  are 
to  come  prepared  to  prove  their  debts,  and  at  the  first  sitting  to 
choose  assignees ;  and  at  the  last  sitting  the  said  bankrupt  is  required 
to  finish  his  examination,  and  the  creditors  are  to  assent  to  or  dissent 
from  the  allowance  of  his  certificate.  All  persons  indebted  to  the  said 
bankrupt,  or  that  have  any  of  ^w  effects,  are  not  to  pay  or  deliver  the 
same  but  to  whom  the  commissioners  shall  appoint,  but  to  give  notice 
to  C  D,  of,  Src,  gentleman »  ' 


Warrant  of  Seizure. 

Whereas  a  fiat  in  bankruptcy,  dated  the  thirteenth  day  of  January, 
1832,  hath  been  awarded  and  issued  forth  against  A,  B.  of  Mark  Lane^ 
in  the  City  of  London,  merchant,  deakr,  and  chapman,  directed  unto  his 
Majesty's  Court  of  Bankruptcy,  and  I  Edward  Holroyd,  Esquire,  a  com- 
missioner of  the  said  Court,  having  begun  to  put  the  said  fiat  into 
execution,  upon  good  proof,  upon  oath  before  me  taken,  have  found 
that  he  the  said  A.  B.  did  for  three  years  last  past  use  and  exercise 
the  trade  of  a  merchant,  by  trading  from  this  kingdom  to  Hamburgh  and 
other  places  beyond  the  seas,  and  by  exporting  and  importing  divers  goods  and 
merchandizes,  and  in  buying  and  selling  the  same  in  the  way  of  his  said 
trade,  and  have  also  found  that  he  by  reason  of  such  dealings  became 
indebted  unto  R,  D.of  4'C.,  broker,  in  the  sum  of  SOO/.  for  goods  sold  and 
delivered,  and  being  mdebted  as  aforesaid,  he  the  said  A.  B,  became 
bankrupt  to  all  intents  and  purposes,  within  the  true  intent  and  meaning 
of  the  statute '  made  and  now  in  force  against  bankrMpts,  before  the 
date  and  issuing  forth  of  the  said  fiat :  these  are  therefore,  by  virtue 
of  the  said  fiat  and  tlie  statute  in  such  case  made  arid  provided,  to 
will  and  require,  authorize  and  empower  you  and  every  one  of  you 
to  whom  this  warrant  is  directed,  forthwith  to  enter  into  and  upon  the 
house  and  houses  of  him  the  said  A,  B,,  and  also  in  all  other  place 
and  places  belonging  to  h'lm  the  said  A,  B,,  where  any  of  his  goods 
are,  or  are  suspected  to  be,  you  shall  seize  all  the  ready  money, 
jewels,  plate,  household  stuff,  goods,  merchandize,  books  of  accompts, 
and  all  things  whatsoever  belonging  to  him  the  said  A,  B, ;  and  such 
things  as  you  shall  so  seize  you  shall  cause  to  be  inventoried  and 
appraised  by  honest  men  of  skill  and  judgment,  and  the  same  you 
shall  return '  to '  me  with  all  convenient  speed ;  and  what  you  snail 
so  seize  you  shall  safely  detain  and  keep  in  your  possession  until  I 
shall  give  you  orders  for  the  disposal  thereof;  and  in  case  of  resist- 
ance, or  of  not  having  the  key  or  keys  of  any  door  or  lock  belonging 
to  him  the  said  A,  B,,  where  any  of  his  goods  are  or  are  suspected  to 


PRECEDENTS  AND  FORMS.  XXXVH 

be,  you  shall  break  open,  or  cause  the  same  to  be  broke  open^  for  the 
better  execution  of  this  warrant. 

Given  under  my  hand  and  seal  this  twentt^-Jint  day  of  January^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty -two. 

Signed,        Edward  Holroyd. 

To  W.  IF.j  messenger^  and  to  his  assistants,  and  to 
all  mayors,  baiuffs,  constables,  headboroughs, 
and  all  other  his  Majesty's  loving  subjects; 
whom  I  require  to  be  aiding  and  assisting  in 
the  execution  of  this  my  warrant,  as  occasion 
shall  require.  ^ 

Bankrupt's  Summons. 

Whereas  a  fiat  in  bankruptcy,  dated  the  thirteenth  day  of  January, 
183S,  has  issued  against  you.  A,  B.,  ofSfC,  merchant^  dealer,  and  chap- 
man, and  you  having  been  duly  declared  bankrupt  by  me,  a  commis- 
sioner of  his  Majesty's  Court  of  Bankruptcy,  I  the  said  commissioner 
do  hereby  summon  and  require  you  the  said  A»  B,  personally  to  be  and 
appear  before  me,  the  said  commissioner,  on  the  seventh  day  of  February 
and  the  fourth  day  of  March,  1832,  at  ten  of  the  clock  in  the^rraoon,  at 
the  Court  of  Bankruptcy,  in  Basinghall  Street,  London,  then  and  there 
to  be  examined,  and  to  make  a  full  and  true  discovery  and  disclosure  of 
all  your  estate  and  efiects^  according  to  the  direction  of  the  Act  of 
Parliament  now  in  force  concerning  bankrupts,  made  and  passed  in 
the  sixth  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth, 
intituled  '*  An  Act  to  amend  the  Laws  relating  to  Bankrupts."  And 
herein  fail  not  at  your  peril. 

Given  under  my  hand  this  twenty -first  day  o^  January,  1832. 

Signed,        Edward  Holroyd. 
To  d,  B,,  the  above-named  bankrupt. 


MmORANDUH    INDORSED    ON    THE    BanRRUPT's    SuMMONS,  TO  PROTECT 

HIM  FROM  Arrest. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street^ 
London,  on  the  twentyfirst*  day  o^  January,  1832,  before  Ed- 
ward Holroyd,  Esquire. 

In  the  matter  of  A,  B,  of,  Spc,  merchant,  dealer,  and  chapman, 
against  whom  a  fiat  bearing  date  the  thirteenth  day  of  January, 
1832,  was  duly  issued. 

Be  it  remembered,  that  the  within  named  A.  B,  came  and  surren- 
dered hm»ey  to  me,  a  commissioner  of  his  Majesty's  Court  of  Bank- 
ruptcy under  the  fiat  issued  against  him,  and  submitted  to  be  examined 
from  time  to  time  before  me  touching  the  discovery  and  disclosure  of 
lii  estate  and  effects;  but  not  being  now  prepared  to  make  a  full  dis- 
covery and  disclosure  of  his  estate  and  effects,  prayed  further  time  for 

*  The  surreiider  of  the  bankrupt  at  the  prxvaXe  meeting  entitles  him  to  protection 
oatil  he  has  passed  bia  examination.    "Eatpari^  Wood,  1  Rose,  46. 
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that  purpose,  ^bicli  I  have  granted  accordingly,  until  the  4^h  day  of 
March  nexiy  at  this  place. 

Signed,        Eawa&d  HoLaoYD. 


Further  Protectiov  to  the  Bakkrupt,  where  his  Examination  is 

adjourned.* 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  fourth  day  of  March,  1832,  before  Edxvard 
Holroyd,  Esquire. 

In  the  matter  of  A»  B,,  against  whom  a  fiat,  bearing  date  the 
thirteenth  day  of  January  last,  was  duly  issued. 

Be  il  remembered,  that  the  said  A.  B.  again  came  before  roe,  but 
not  being  prepared,  prayed  further  time,  which  was  granted  him  accord- 
ingly, until  the day  of at  this  place. 

Signed,         Edward  Holroyd. 


Witness's  Summons. 

By  virtue  of  a  fiat  in  bankruptcy,  bearincc  date  the  thirteenth  day  of 
January t  183:^,  which  has  issued  against  A,  B.  of  Mark  fjane,  in  the  city 
of  London,  merchant,  dealer  and  chapman,  directed  to  his  Majesty's 
Court  of  Bankruptcy,  These  are  to  will  and  require  you,  and  every  of 
yon,  to  whom  this  warrant  is  directed,  personally  to  be  and  appear 

before  me  the  said  commissioner  on  the dav  of ,  at  the 

Court  of  Bankruptcy,  in  Basinghall  Street,  London,  then  and  there  to 
be  examined  by  me  by  virtue  of  the  said  fiat  and  the  statute  in  such 
case  made  and  provided.     And  hereof  you  are  not  to  fail  at  your  peril. 

Given  under  my  hand  this day  of ,  1832. 

Signed,  Joshua  Evams. 


PROCEEDINGS  AT  THE  FIRST  PUBLIC  MEETING. 

BANxauPT's  Surrender,  and  Adjourned  Examination. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  ^e  seventh  dny  o(  February,  1832,  before  Edward 
Holroyd,  Esquire. 

In  the  matter  of  A,  B.  of,  SfC,  merchant,  dealer  and  chapman,  against 
whom  a  fiat,  bearing  date  the  thirteenth  day  of  January,  1832, 
was  duly  issued. 

Memorandum,  that  A,  B,,  against  whom  ihe^fiat  now  in  prosecution 
is  awarded  and  issued,  did,  at  the  time  and  place  above  mentioned, 

•  See  6  G&u  4,  c  16,  s.  118,  and  1  Deac.  B.  L.  537. 
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n^suant  to  notice  in  the  London  Gazette  for  that  purpose^  surrender 
ielf  to  ine>  the  commissioner  appointed  to  proceed  upon  the  said 
fait^  and  submitted  himself  to  be  from  time  to  time  examined  touching 
the  discovery  of  Ms  estate  and  effects,  and  in  all  things  to  conform 
AtnuejT  according  to  the  directions  of  the  statute  in  such  case  made 
and  provided. 

Signed,        Edward  Holrotd. 

The  said  A.  B,  being  sworn  and  examined,  at  the  time  and  place 
above  mentioned,  upon  his  oath  saith,  that  ke  is  not  at  present  pre* 
pared  to  make  a  full  disclosure  and  discovery  of  his  estate  and  effects, 
but  prays  further  time  for  the  doing  thereof,  until  the  next  day  ap- 
pointed ID  the  London  Gazette  for  that  purpose,  which  is  hereby 
granted  accordingly. 

Signed,        Edward  Holroyd^ 


Deposition  bt  a  Creditor  of  his  Debt,  for  which  he  has  no 

Security.* 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  seventh  day  of  February,  1832,  before  Edward 
Holroyd,  Esquire. 

In  the  matter  of  A.  B.,  of,  S^c,  against  whom  a  fiat,  bearing  date 
the  thirteenth  day  of  January,  1832,  was  duly  issued. 

C.  I>.  of,  ifc,  draper,  being  sworn  and  examined,  at  the  time  and 
place  above  said,  upon  his  oath  saith  that  A.  B,,  the  person  against 
whom  this^at  is  awarded  and  issued  forth,  xoas,  fit  and  before  the  date 
and  issuing  forth  of  the  said^fiat,  and  still  is,  jusdy  and  truly  indebted 

unto  this  deponent  in  the  sum  of  £ ,  for  goods  sold  and  delivered 

by  this  deponent  to  the  said  A.  B.  at  his  request,  for  which  said  sum  of 

£ ,  or  any  part  thereof,  he,  this  deponent,  hath  not,  nor  hath  any 

person  by  his  order,  or  to  his  knowledge  or  belief,  for  hts  use,  received 
any  security  or  satisfaction  whatsoever.  C.  D. 


Deposition  of  Debt  due  bt  Notes  or  Bills. 

C.  D.  of,  SfC,  grocer,  being  sworn  and  examined  at  the  time  and 
place  aforesaid,  upon  his  oath  saith,  that  A»  B.,  the  person  against 
whom  this^o^  is  awarded  and  issued  forth,  was,  at  and  before  the  date 
and  issuing  forth  of  the  said^af,  and  still  is,  justly  and  truly  indebted 
to  this  deponent,  and  to  E.  F,,  this  deponenfs  copartner  in  trade,  in  the 

sum  of  £- ,  for  money  lent  and  advanced  by  this  deponent,  and  his 

said  copartner,  to  the  said  A.  B.  at  his  request,  for  which  said  sum  of 

£ ,  or  any  part  thereof,  this  deponent  hath  not,  nor  hath  his  said 

copartner,  or  any  person  by  their  or  either  of  their  order,  or  to  this 
deponent's  knowledge  or  belief^  for  their  or  either  of  their  use,  received 
any  security  or  satisraction  whatsoever,  except  the  htUs  and  notes  herein- 
after mentioned.  C.  I>. 

*  And  tee  varioiis  foms  of  proof  of  debts  in  2  Deac.  B.  L«  167,  et  seq. 
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Note  or 
Bill. 


BiU 


iU..  I 


Bill . . 


X 


Date. 


6  Sept  f 
1831.  >^ 

3  Oct.    J 
1831,    5 


Drawer. 


Deponent  *! 
and  his  S 
Partner.  3 


J.  B. 


Acceptor 


Bankrupt 


W.D. 


Sum. 


70    0    0 
40    0    0 


Payable  to 


C  Deponent  *! 
'  and  his  > 
C.  Partner,  j 

Bankrupt     \ 


When  and  how 
payable. 


Two  Months 
after  Date. 

Three  Months 
after  Date. 


Indorscrs. 


! 


>  Bankrupt 


Deposition  for  Losses  on  Policies  of  Assurance. 

•C.  D«  of,  SfC.f  merchant,  being  sworn  and  examined  at  the  time  and 
place  above  said,  upon  his  oath  saith,  that  A.  B,,  the  person  against 
whom  this  fiat  is  awarded  and  issued  forth,  was,  at  and  before  the  date 
and  suing  forth  of  the  said  fiat,  and  still  is,  justly  and  truly  indebted 
£500  to  this  deponent  in  the  sura  of  ^500,  for  a  total  loss  of  £100  per  cent, 
on  the  bankrupt's  subscription  of  £500  on  a  policy  of  assurance  on  the 
ship  Britannia,  ou  a  voyage  from  London  to  Jaxncaca,  on  ship  and  goods, 
bearing  date  the  twentieth  day  o£  March,  1831 ;  for  which  said  sum  of 
£500,  or  any  part  thereof,  this  deponent  hath  not,  nor  hath  any  other 
person  to  his  use,  to  this  deponent's  knowledge  or  belief,  received  any 
security  or  satisfaction  whatsoever,  save  and  except  the  said  policy. 

CD. 


Memobandum  of  Non-subrender  of  Bankrupt. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  seventh  day  of  February,  1832,  before  Edward 
Holroyd,  £s<|uire. 

In  the  matter  of  A.  B.  of,  4*^.,  merchant,  against  whom  a  fiat 
bearing  date  the  thirteenth  day  o^  January,  1832,  was  duly  issued. 

Memorandum,  that  J,  Edtoard  Holroyd,  Esquire,  a  commissioner  of 
this  Court,  sat  at  the  time  and  place  above  mentioned,  pursuant  to 
notice  in  the  London  Gazette  for  that  purpose,  but  the  said  A.  B»  did 
not  surrender  ^muf^  to  roe,  or  make  any  disclosure  or  discovery  of 
his  estate  or  effects,  or  send  any  excuse  why  he  did  not. 

Signed,        Eowabd  Holbotd. 


Memobandum  of  the  Choice  of  Assignees. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  seventh  day  of  February,  1832,  before  Edward 
Holroyd,  Esquire. 

In'  the  matter  of  A.  B,,  of,  SfC,  merchant,  against  whom  a  fiat, 
bearing  date  the  thirteenth  day  of  January,  1832,  was  duly  issued. 

Memorandum. — ^This  being  the  day  appointed  in  the  London  Gasette 


\ 
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for  the  choice  of  assignees  of  the  estate  and  effects  of  A.  B.fOf,  S^a 
merekantf  the  person  against  whom  this  Jlat  is  awarded  and  issued,  we 
whose  names  are  hereunder  writteni  being  the  major  part  of  the  cre- 
ditors of  the  said  A.  B.  present  at  this  meeting,  and  who  have  proved 
our  respective  debts  to  the  amount  of  ten  pounds  and  upwards^  have 
chosen  and  do  hereby  nominate  and  choose  J.  fV.,  off  4^.,  merchant,  and 
G.  O,,  oft  ^c,  factoTf  to  be  assignees  of  the  estate  and  effects  of  tlie 
said  J,  B.9  and  we  do  desire  that  the  said  /.  JV,  and  G,  O.  may  be  ap- 
pointed such  assignees. 

L.M. 

N.O. 

P.Q. 

a,  s» 

I,  Edward  Holroyd,  Esquire^  a  commissioner  of  the  said  Court,  do 
hereby  approve  of  and  ratify  and  confirm  the  said  choice,  and  appoint 
the  said  /.  W,  and  G.  0.  assignees  of  the  said  estate  and  effects  ac- 
cordingly. 

'  Edward  Holroyd. 

We  accept  the  said  trust  and  appointment. 

/.  W. 
G.O. 


Co]fiii8sioNER*s  Certificate  of  the  Appointment  of  Assignees. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  BasinghalJ  Street, 
London,  the  twenty-fourth  day  of  February,  1832. 

This  is  to  certify,  that  J,  W,  and  G,  O.  were  this  day  duly  chosen 
assiEnees  of  the  estate  and  effects  of  A.  B,,  a  bankrupt,  and  the  said 
/.  W.  and  G.  O.  having  accepted  the  said  trust  and  appointment,  the 
said  choice  was  approved  of  and  ratified  and  confirmed  by  me  the  com- 
missioner acting  m  the  prosecution  of  the  said  bankruptcy. 

Edward  Holroyd, 

Commissioner. 
John  Barnes, 
Deputy  Registrar. 

Adjournment  of  the  Choice  of  Assignees. 
In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  BasinghaU  Street, 
London,  on  the  7th  day  of  February,  1832,  before  Edward 
Holroyd,  Esquire. 

In  the  matter  of  A.  B.,  of,  Sfc,  merchant,  dealer,  and  chapman, 
against  whom  a  fiat,  bearing  date  the  13th  day  of  January,  was 
duly  issued. 

Memorandum. — ^That  this  being  the  day  appointed  pursuant  to 
notice  in  the  London  Gazette,  for  the  choice  of  assignees  under  the  fiat 
awarded  and  issued,  and  now  in  prosecution  against  A.  B,,  of,  ^c, 
merchant,  dealer  and  chapman,  I,  Edxvard  Holroyd,  Esquire,  a  commis- 
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•ioner  of  the  said  Court,  sat  at  the  time  and  place  above  written, 
pnrsuaiit  to  such  notice,  to  take  the  proof  of  debts  snd  for  the  choice 
of  assignees  under  the  said  fiat^  but  ike  creditors  present  bang  demons 
that  the  said  choice  of  assignees  should  be  adjourned,  I  do  adjourn  the 
same  until  Tvesdmf^  the  24f  A  day  of  February  next,  at  this  pUuse,  ai  ten 
of  the  clock  of  the  same  day. 

Signed^  Edward  Holroyd. 

Power  of  Attornet  to  vote  in  the  Choice  of  Assigkees. 

Know  all  men  by  these  presents,  that  we  C.  D^  E.  F,,  and  G.  H.,rf 
Liverpool,  in  the  county  of  Lancaster,  bankers  and  copartners,  creditors  of 
A»  B,,  of,  ^,,  merchant,  dealer  and  chapman,  the  person  against  whom  a 
Jiat  hath  been  duly  awarded  and  issued  and  is  now  in  prosecution, 
have  made,  ordained,  constituted  and  appointed,  and  by  these  pre* 
sents  do  make,  ordain,  constitute  and  appoint  JF.  P.,  of  Fenchurch 
Street  J  in  the  city  of  London,  grocer,  our  true  and  lawful  attorney  for 
us,  and  in  our  name»,  places  and  steads  to  appear  before  the  com- 
missioner acting  under  the  said  frtt,  at  the  time  appointed  in  the 
London  Gazette  for  the  choice  of  assignees  of  the  estate  and  effects 
of  the  said  bankrupt^  and  then  and  there,  for  us  and  in  our  names,  to 
vote  in  the  choice  of  one  or  more  assignee  or  assignees  of  the  said 
bankrupt's  estate  and  effects :  And  also,  in  case  that  we,  or  either  of 
us,  shall  happen  to  be  chosen  assignee  or  assignees  under  the  said  Jiat 
against  the  said  bankrupt,  then,  as  our  said  attorney,  and  for  us  or 
either  of  us,  in  our  names  or  name,  to  accept  the  said  troftt :  And 
further,  to  act,  do  and  perform  all  and  whatsoever  shall  be  needful  and 
requisite  to  be  done  in,  about  or  concerning  the  premises:  And  we  do 
hereby  ratify,  confirm  and  allow  all  and  whatsoever  our  said  attorney 
shall  lawfully  do,  or  cause  to  be  done,  for  us,  or  either  of  us,  by  virtue 
of  these  presents  and  of  the  poWer  and  authoriry  herehy  to  him  by  us 
given.  In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
this  second  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-two. 

Signed,  sealed  and  delivered  >  C.  D, 

in  the  presence  of  )  E,  F. 

W.  P.  G.H, 

T,  P,  r  Exhibited  to  me  this  se- 

j  venth  day  of  tebruary, 
J  1 8S2,  under  a  fiat  against 
C     A.B. 

Signed,  E.  H. 

Affidavit  of  seeiwo  Power  of  At^orkey  EXEcutED. 

In  the  matter  of  ^.  fi.,  of,  ^c,  bankrupt. 
W,  P.  (rf',  SfC,  gentleman,  maketh  oath  and  saith,  that  he  was  pre- 
sent and  dfid  see  G.  t),,  E,  F,,  and  G,  H.,  duly  sign,  seal,  and  sA  their 
several  and  fespectroe  act  and  deed  deliver  the  letter  of  attorney  here- 
unto annexed,  and  that  the  names  C.  D.,  E.  F»,  and  G,  H^,  severally 
and  respectively  set  and  subscribed  againtft  th^  seal  of  the  said  letter  of 
attorney  are  of  the  seteral  and  respective  proper  hands  Writing  of  the  said 
C.  D.,  E,  F„  and  G.  H.,  and  that  the  names  IV.  P.  and  T.  P.,  also 
severaUy  and  re^eeltvtly  set  and  subscribed  at  the  bottOHr  of  the  said 


} 


PBECEDEMT8  AKD  FORMS.  xlill* 

letter  oi  sttorney,  as  witnesses  attesting  the  execution  thereof,  are  of 
the  respective  proper  handswriting  of  this  deponent  and  of  the  ^aid  T,P, 

W.  P. 
Sworn  at  Lherpooi,  this  second'\ 
day  of  Ffbruoiyi  one  thou-  f 
sand    eight     hundred    and  ^ 
tktri^'iwo,  before  rae,  3' 

Signed,         W,  D.  f  Exhibited  to  me  this  serenlh- 

A  Master  Extraordinary,  &c.         <      day    of   February,    1 832, 

(      under  a  fiat  against  A.  B. 
Signed,  E.  H. 

m 

Bankrupt's  last  Examination. 
In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in*  Basinehall  Street, 

London,  on  the  fourth  day  of  March,  1332,  before  Edward  Hoi- 

royd.  Esquire. 
In  the  matter  of  A.  B.^  of,  Sfa,  merchant,  dealer f  and  chapman, 

against  whom  a  fiat,  bearing  date  the  thirteenth  day  of  January, 

1832,  was  dnly  issued. 
A.  B,,  the  person  against  whom  this  fiat  is  aWarded  and  issued, 
being  come  before  me,  Edward  Hol^oyd,  Esquire,  a  commissioner  of 
the  said  Court,  in  order  to  make  a  ftiil  dliscoTery  ai)d  disclosure  of  A» 
estate  and  effects,  pihrsuant  to  die  notice  inl  the  London  Gazette  for 
that  purpose  given,  and  being  sworn  and  examined  at  the  time  and 
pLftCd  abohre  mentioned,  upon  his  oath  stnth, .  that  tfie  several  books* 
marked  respectively  with  the  letters  X.  Y,  Z,,  and  the  several  paper 
writings  hereunto  annexed,  which  are  how  arodticed  ahd  delivered  up  by 
this  exan^inant,  together  with  the  goods  aiid  things  seized  by  and 
under  the  said  fiat,  and  the  books,  papers,  and  writings,  securities  for 
monies,  goods,  and  effects  delivered  up  by  this  examinant  to  the 
assignees  chosen  under  the  sad  fiat,  together  also  with  a  gold  watch, 
two  gold  seals,  and  one  diamond  brooch,  and  71,  I5s,  in  money,  do  contain 
and  are  a  fiiU  and  true  disclosure  and  discovery  of  all  this  examinant's  * 
estate  and  enects,  both  real  and  personal,  and  how  and  in  what  man- 
ner, and  to  whom  and  upon  what  considleration,  and  at  what  time  or 
times  he  has  disponed  of  or  assigned  or  transferred  any  of  his  goods, 
wares,  merchandizes,  monies,  or  other  estate  and  effects,  and  all 
books,  papers,  and  writings  relating  thereto,  or  which  he  was  possessed 
of,  or  was  anywise  interested  in  or  entitled  unto,  or  which  any  person 
or  persons  had  or  hath,  or  have  had  in  trust  for  him,  or  for  his  use,  at 
any  time  before  or  af^er  the  issuing  of  the  fiat,  or  whereby  this  exami- 
nant and  his  family  have  or  may  have  or  expect  any  proBt,  possibility 
of  profit,  benefit  and  advantage  whatsoever,  (except  only  such  part  of 
his  estate  and  effects  as  have  really  and  bon&  fide  been  before  sold  or 
disposed  of  in  the  way  of  his  trade  and  dealings,  and  except  such  sums 
of  money  as  have  been  laid*  out  in  the  ordinary  expenses  of  himself  and 
his  family)  :  And  this  exatminant  further  saith,  that  at  the  time  of  this 
his  examination,  he  has  delivered  up  to  the  said  commissioner,  or  unto 
the  assignees  under  the  said,;^,  all  such  part  of  his  goods,  wares,  and 
merchandize,  money,  estate,  and  effects,  and  all  books,  papers,  and 
writings  relating  thereto  as  are  nov^^  in  his  custody,   possession,  or 

*  These  books  should  be  exhibited  to  the  commissioner. 
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power,  (his  necessary  wearing  apparel,  and  the  neceMarjf  wearing 
apparel  or  his  wife  and  children  only  excepted) :  And  thi«  examinant 
aaith,  that  he  has  not  remoTed,  concealed,  or  embezzled  any  part  of 
hit  eitate,  real  or  personal,  nor  any  boolcs  of  account,  papers,  or  writings 
relating  thereto,  with  an  intent  to  defraud  his  creditors. 

Signed,  A,  B. 

Memorandum. — The  above-mentioned '^ 

goid  valci,   teals,    and  brooch,  and  9 

7t.  IS».  in  moneg,  were,  by  the  con-  > 

sent  of  the  creditors    present,   re- 1 

ttuned  to  the  bankrupt.  j 

BAKKKUPT'a  Balance  Sheet.* 


BrmkniplDT. 

£. 

'■ 

d. 

Cr. 

X- 

•■ 

d. 

Debt!    (M    per    Lii 
maiktao..  (»g«    .) 

C«pi»l  

Pwfiu    

DebU  due  (>ee  Li.t  C 

Property,   eidiuiK   of 
d£bu  taken  erlo  be 
takeo  by  the  uiinieet 
(«e  List  P.,  peg.     0 

LoMSi  (ne  Liit  L.  page 

Eipeoee*  (m  Uu  E., 

£ 

£ 

Debts  dub  bt  the  Bankkhpt. 


Craditoit*  Namet. 


Debts  due  to  the  Bamkkupt's  Estate. 


Debton'  Namei.  I 


.   Amount.   Any  Set-off. 


■Sets  DeacB.L. 311,  note  (2). 
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Property,  exclusive  of  Debts,  taken  or  to  be  taken  by  the 

Assignees. 


£. 

1. 

L. 

E. 

Losses. 

jE. 

S. 

d. 

Expenses. 

£. 

«. 

<f. 

« 

Appointment  of  Audit. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  fourth  day  of  March,  1832,  before  Edward 
Holroydf  Esquire. 

In  the  matter  of  J.  B,,  uf,  SfC,  merchant,  dealer,  and  chapman, 
against  whom  a  fiat  bearing  date  the  thirteenth  day  of  January, 
1832,  was  duly  issued. 

Memorandum,  that  I,  whose  name  is  hereunto  subscribed,  being  the 
commissioner  authorized  to  proceed  in  this  fiat,  now  in  prosecution 
against  the  above  named  A,  B.,  having  sat  at  the  time  and  place  above 
mentioned,  pursuant  to  notice  in  the  London  Gazette,  being  the  time 
appointed  for  the  bankrupt's  last  examination,  do  hereby,  in  pursuance 
of  the  directions  of  an  act  of  parliament,  passed  in  the  sixth  vear  of 
the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled,  "  An 
Act  to  amend  the  Laws  relating  to  Bankrupts,"  appoint  a  public  meet- 
ing to  audit  the  accounts  of  the  assignees  of  the  said  bankrupt,  to  be 
holden  at  the  Court  of  Commissioners  of  Bankrupt,  Basinghall  Street, 
in  the  city  of  London,  on  Thursday,  the  fifth  day  of  April  nest,  at  ten 
o'clock  in  the  forenoon,  whereof,  and  for  the  purport  whereof,  I  do 
hereby  direct  my  messenger  to  cause  an  advertisement  to  be  inserted 
in  the  London  Gazette  twenty-one  days  previous  to  the  said  day  hereby 
appointed  for  the  said  public  meeting. 

Edward  Holroyd, 

Commissioner. 


) 


\ 
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Audit  op  the  Assignees'  Accounts.* 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  Fifth  day  of  Aprilt  1832,  before  Edward  HoL' 
Xoyd,  Esquire. 

In  the  matter  of  ^.  6.  of,  ^c.  merchant,  dealer  and  chapman,  against 
whom  a  fiat,  bearing  date  the  thirteenth  day  o^  January ,  1832, 
was  duly  issued. 

Memorandum,  that  I^  the  undersigned,  being  the  commissioner 
authorized  to  proceed  upon  B.Jiat  awarded  and  issued  against  A,  B., 
having  sat  at  the  time  and  place  above  mentioned  for  the  purpose  of 
auditing  the  accounts  of  the  assignees  of  the  said  bankrupt's  estate 
and  effects,  when  C.  D.  and  E,  F,  appeared  before  me,  and  delivered 
in,  upon  oath,  an  account  marked  X.  and  now  filed  with  the  proceed- 
ings, as  a  full  and  true  account  of  all  their  receipts  and  payments  under 
the  ssddjiat,  and  the  times  when  the  several  sums  of  money  were  em- 
ployed :  And  I^  the  said  commissioner,  having  also  examined  the  said 
accounts^  and  compared  the  receipts  with  the  payments,  do  find  that 
there  is  now  a  balance  of  £ in  the  hands  of  the  assignees,  appli- 
cable to  a  dividend :  And  I  do  further  find  that  the  assignees  have 
not,  nor  have  or  hath  either  o{  them,  wilfully  retained,  or  otherwise 
employed,  any  sum  or  sums  of  money,  part  of  the  estate  of  the  said 
bankrupt,  contrary  to  their  covenant  or  to  the  directions  of  the  acts 
relating  to  bankrupts. 

And  I  do  declare  that  the  sum  of  ^ ,  part  of  the  said  balance 

of  £ ,  is  a  proper  sum  to  be  forthwith  divided  amongst  the  creditors 

entitled  to  the  same,  and  that  the  sum  of  £ be  retained  for  the 

following  purpose  (that  is  to  say)  [^Here  state  the  purpose  for  which  the 
money  is  retained,'] 

Signed,        Edward  Holrotd. 


Audit  at  the  Meetino  to  declare  the  First  Dividend. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinffhall  Street, 
London^  on  the  ttoentieth  day  of  AprUy  1832,  belore  Edward 
Holroydy  Esquire. 

In  the  matter  of  A.  B,  of,  SfC,  merchant,  deakr  and  thqmnan, 
against  whom  a  fiat,  bearing  date  the  thirteenth  day  o£  January t 
1832,  was  duly  issued. 

Be  it  remembered,  that  I,  the  commissioner  above  named,  being 
authorized  to  proceed  on  tL^at,  issued  against  the  said  A.  B.,  sat  at  the 
time  and  place  above  mentioned  to  examine  the  accounts  of  C.  D. 
and  E»  F.,  assignees  of  the  said  bankrupt's  estate,  and  having  inspected 
the  proceedings  and  examined  the  said  C.  D.  and  E,  F,  upon  oatli,  I  do 

*  See  2  Deac.  B.  L.  240. 
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fnid  tbat  the  said  bankrupt  did  upon  his  last  exanoiiiation  disclose  the 
following  property,  which  has  produced  as  follows : 


Property  disclosed. 

JEatimatad. 

1 

Produced. 

Remains  to  be  received. 

ObeenratioDS. 

Stock 

£.     «.     d. 

£.   *.    d. 

* 

£.       «.       d. 

^ 

Debts 

FunutuTe 

FiztDies.  . « 

Tifwe 

1 

Beal  property  .... 

And  I  do  further  find,  that  upon  the  whole  the  assignees  recovered 

£ ,  that  they  duly  paid  £ ,  and  that  there  is  now  a  halance 

of  £ ,  in  their  hands,  and  that  they  have  not  wilfully  retained,  or 

otherwise  employed,  any  sum  or  sums,  part  of  the  estate  of  such  bank- 
rupt, contrary  to  their  covenant,  or  to  the  directions  of  the  acts  relating 

to  bankrupts :  And  I  do  declare  that  £ ,  part  of  the  said  balance  of 

£ ,  is  a  proper  sum  to  be  forthwith  divided  amongst  the  creditors 

entitled  to  the  same,  and  that  the  sum  of  £ be  retained  for  the 

following  purpose  (that  is  to  say)  [Here  state  the  purpose  for  which  the 
money  is  retained]. 

Signed,        Edwabb  Holhoyd. 


] 


Declaration  of  First  Dividend. 

In  the  Court  of  Bankmptey. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  tlie  twentieth  day  of  Aprils  1832,  before  Edward 
HoirQjfdi  Esquire.. 

In  the  matter  of  A.  jB.,  of,  i^c,,  merchant,  dealer  and  ehaipman^ 
Against  whom  a  fiat,  bemiig  date  the  thirteenth  day  of  Jaituary 
lasty  was  duly  iasued. 

Be  it  remembered,  that  I,  whose  iMMoae  is  hereunto  subscribed,  being 
tlie  commissioner  authorised  to  proceed  on  a  ^fiat  now  in  prosecution 
against  A,  B,,ff  SfC.y  having  sat  at  the  time  and  place  above  mentioned, 
io  order  to  make  a  dividend  of  the  estate  of  the  said  bankrupt,  pur- 
suant to  notice  in  the  London  Gazette  for  that  purpose  given,  and  it 
appearing  to  me,  by  an  examination  of  the  proceedings  and  by  a 
statement  in  writing  delivered  to  me  upon  the  oath  of  C.  Z>.  and  E,  F. 
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assignees  of  the  said  bankrupt's  estate,  that  there  is  the  sum  of  ;£• 
now  to  be  divided,  which  sura  is  composed  as  follows : — 


Gnu  sum  rocetved 


£. 


s. 


d. 


Deduction  to  be  made 
from  gross  Budn  re- 
ceived .... 
Payments  duly  made 
Sum  ordered  by  me  to 
be  retained    

£. 


£. 


8, 


d. 


Difference,  being  the  sum  to  be  divided,  £. 


And  it  also  appearing  to  me  that  the  debts  proved  and  claimed,  and 
now  standing  upon  the  proceedings,  amount  to  the  sum  of  £ , 

that  is  to  say — 

£.    5.    d. 

Debts  proved 

Debts  claimed 


And  it  also  appearing  to  me  that  the  sum  of  £ ,  so  being  in  the 

hands  of  the  assignees  to  be  divided,  is  sufficient  to  pay  all  the  cre- 
ditors and  claimants  the  sum  of in  the  pound  upon  their  several 

debts,  I  do  therefore  order  a  dividend  of in  the  pound  to  be 

paid  to  all  the  safd  bankrupt's  creditors  who  have  proved  their  debts ; 
and  unto  the  claimants,  when  they  shall  have  substantiated  their  claims, 
in  proportion  to  their  several  debts ;  which  said  dividends,  as  I  com- 
pute the  same,  will  amount  to  the  sum  of  £ .     And  I  do  find 

that  the  assignees  have  not,  nor  has  either  of  them  wilfully  retained 
or  otherwise  employed  any  sum  or  sums,  part  of  the  estate  of  such 
bankrupt,  contrary  to  their  covenant  or  to  the  directions  of  the  acts 
relating  to  bankrupts. 

Signed,        Edward  Holroyd. 


Adjournment  of  Dividend. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt^  in  Basinghall  Street, 
London,  on  the  trventieth  day  of  Aprils  1832,  before  Edward 
Holroyd,  Esquire. 

In  the  matter  of  A,  B,  of,  S^c,  against  whom  a  fiat,  bearing  date  the 
thirteenth  day  o^  January  last,  was  duly  issued. 

Memorandum,  that  I,  whose  name  is  hereunto  subscribed,  being  the 
commissioner  authorized  to  proceed  on  this  fiat  awarded  and  issued 
and  now  in  prosecution  against  the  abffoe  named  A,  B.  met  at  the  time 
and  place  above  mentioned,  pursuant  to  notice  in  the  London  Gazette, 
in  order  to  make  a  dividend  of  the  said  bankrupt's  estate  and  effects  ; 
but  C.  Z).  and  E.  F,,  the  assignees  of  the  said  bankrupt's  estate  and  effects, 
not  being  prepared  with  the    necessary  vouchers  to  authenticate  their 
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orcoioilf ^  I  do  adjourn  until  ihejifih  day  of  iHiay  next  at  ten  of  the  dock 
in  the  forenoon,  at  this  place,  for  the  purpose  of  making  a  dividend  of 
the  said  bankrupt's  estate  and  effects. 

Signed,        Edward  Holrotd. 

Declaration  of  a  Further  Diyidend. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street, 
London,  on  the  sixth  day  of  July,  1^32,  before  Edward  Holroydf 
Esquire. 

In  the  matter  of  A,  B.  of  4*c.,  Merchant,  Dealer,  and  Chapman, 
against  whom  a  fiat  bearing  date  the  thirteenth  day  of  January, 
last,  was  duly  issued. 

Be  it  remembered,  that  I  whose  name  is  hereunto  subscribed,  being 
tbe  commissioner  authorized  to  proceed  upon  tifiat,  now  in  prosecution 
against  the  above  named  A*  fi.,  bavins  sat  at  the  time  and  place  above 
mentioned,  in  order  to  make  a  further  dividend  of  the  estate  of  the 
said  bankrupt,  pursuant  to  notice  in  the  London  Gazette  for  that  pur- 
pose given ;  ana  it  appearing  to  me  by  an  order  of  dividend  made  the 
twentieth  day  of  Apnl  last,  that  the  assignees  were  ordered  to  divide 
amongst  all  the  creditors  of  the  said  bankrupt,  who  have  proved  their 
debts,  and  unto  the  claimants  when  they  should  have  substantiated 

their  claims,   the  sum  of in  the  pound,  in  proportion  to  their 

several  debts ;  and  that  the  assignees  retained  in  their  hands  the  sum 

of  £ ;  and  it  further  appearing  to  me  bv  an  examination  of  the 

proceedings,  and  by  a  statement  in  writing  delivered  to  me  upon  the 
oath  of  C.  D,  and  E  F,,  assignees  of  the  said  bankrupt's  estate,  that 

there  is  the  sum  of  £ now  to  be  divided,  which  sum  is  composed 

as  follows : — 


Gross  Bum  received. 

» 

Deduction  to  be  made  from  gross  sum  received. 

Retained  at  last  diTideiid 

£■ 

«. 

<L 

Payments  duly  made 
Sums  ordered  by  me 
to  be  received  .... 

£. 

f. 

d. 

DtTidends  retained  upon 
Claims   this  day  ez- 
mineed •••• 

pn«ea                    ^ 

Difference,  being  the  sum  to  be  divided,  £ . 

And  it  also  appearing  to  me  that  the  debts  proved  and  claimed  on 
this  and  former  days,  and  now  standing  upon  tne  proceedings,  amount 

to  tbe  sum  of  £ ,  that  is  to  say, 

£.    9.    d. 

Debts  proved  before  this  day 

Debts  claimed  before  this  day,  and  now  standing  on  the 
proceedings 

Debts  proved  this  day 

Debts  claimed  thb  day . 


vol,  I. 
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And  it  also  appeanxig  to  me  that  tt^e  sum  ot£        ,  so  beii^  iu  the 
hands  of  the  assignees  to  he  divided,  is  sufficient  to  pay  the  creditors 

Vfrho  have  this  day  so  proved  or  claimed,  the  said  sum  of in  the 

pound,  and  to  pay  to  all  the  creditors  and  claimants  the  further  sum  of 
—  in  the  pound  upon  their  several  debts ;  I  do  therefore  order  that 

the  said  dividend  of in  the  pound  shall  be  paid  to  or  retained  for 

such  of  the  said  bankrupt's  creditors,  who  have  this  day  proved  or 

claimed.     And  I  likewise  order  a  further    dividend  of in  the 

pound  to  be  paid  to  all  the  said  bankrupt's  creditors,  who  have  proved 
their  debts,  and  unto  the  claimants,  when  they  shall  have  substantiated 
their  claims,  in  proportion  to  their  several  debts;  which  said  dividends, 

as  I  compute  the  same,  will  amount  to  the  sum  of  £ :  And  I  do 

find  that  the  assi^ees  have  not,  nor  has  either  of  them,  vnlfuUy 
retained  or  otherwise  employed  any  sum  or  sums,  part  of  the  estate  of 
such  bankrupt,  contrary  to  their  covenant  or  to  the  directions  of  the 
acts  rehiting  to  bankrupts. 

Signed^        Eowasb  Hol&otd. 


DSCLARATION  OV  A  FiNAL  DIVIDEND. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt,  in  BasinshaU  Street, 
London,  on  the  seventeenth  day  ofOctobcTf  183^,  before  Edward 
Holroyd,  Esquire. 

In  the  matter  of  A,  B,  of  ^c,  merchant,  dealer,  and  chapmant 
against  whom  a  fiat  bearing  date  the  thirteenth  day  of  Jamiory/^ 
was  duly  issued. 

Be  it  remembered,  that  I  whose  name  is  hereunto  subscribed,  being 
the  commissioner  authorized  to  proceed  on  iijiat  now  in  prosecution 
against  the  abaoe  named  A.  B,,  having  sat  at  the  time  and  place  above 
mentioned,  in  order  to  make  a  final  dividend  of  the  estate  of  the  said 
bankrupt,  pursuant  to  notice  in  the  London  Gazette  for  that  purpose 
given ;  and  it  appearing  to  me  by  orders  of  dividend  made  respectively 
on  the  troentieth  day  of  April  and  the  eixth  day  of  Jtdy  last,  that  divi- 
dends to  the  amount  of in  the  pound  have  been  ordered  to  1>e 

paid  to  the  creditors  or  retained  for  the  claimants:  And  it  further 
appearing  to  me  by  an  examination  of  the  proceedings  and  by  a  state- 
ment in  writing  delivered  to  me  upon  the  oath  of  C.  D,  and  E,  F.  assig- 
nees of  the  said  bankrupt's  estate,  that  there  is  the  sum  of  £ '  now 
to  be  divided,  which  sum  is  composed  as  follows : — 


Grow  sum  leceived. 

Deduction  tobemade  from  gross sumnoeived. 

Retained  at  last  dividend 
Since  sot  in 

£. 

<. 

d. 

Payments  duly  made 

£. 

£. 

<. 

d. 

Dividends  retained  upon 
Claims  this  day   ex- 
punged   

pungeo                    ^^ 

Difference,  being  the  sum  to  be  divided,  £, 
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And  it  abo  appearing  to  me  that  the  debts  provied  on  this  and  on 
ftnner  dajrs  amount  to  the  sum  of  £    ■  ■   ;  that  is  to  say, 

£.    f.    d. 
Debts  proved  before  this  day      •     . 
Debts  proved  this  day 


Axid  it  also  appearing  to  me  that  the  sum  of  £ ,  so  being  in  the 

hands  of  the  assignees  to  be  divided^  is  sufficient  to  pay  the  creditors 

who  have  this  day  so  proved  the  said  sum  of in  the  pound,  and  to 

pay  to  all  the  creditors  the  further  sum  of in  the  pound  upon  their 

several  debts,  and  also  to  pay  to  the  several  creditors  the  amount  of  interest 
rapeetivefy  due  upon  their  several  debts,  pursuant  to  the  kno  and  practice  in 
bankruptcy  in  cases  of  a  surplus  of  the  bankrupt*  s  estate:*  I  do  therefore 

order,  that  the  said  dividends  of in  the  pound  shall  be  paid  to  such 

of  the  said  bankrupt's  creditors  as  have  this  day  proved :  And  I  do 

further  order  a  final  dividend  of in  the  pound  to  be  paid  to  all  the 

said  bankrupt's  creditors  who  have  proved  their  debts;    which  said 

dividends,  as  I  compute  the  same,  will  amount  to  the  sum  of  ^ , 

leaving  £  and  no  more  in  the  hands  of  the  said  assignees :  And  I 
do  find  that  the  assignees  have  not  nor  has  either  of  them  wilfidly 
retanned  or  otherwise  employed  any  sum  or  sums,  part  of  the  estate  of 
such  bankrupt,  contrary  to  their  covenant,  or  to  the  directions  of  the 
acts  relatiBg  to  bankrupts. 

Signed^        Ebward  Holrotd. 


POWSE  09  AnORHST  TO  RSCSrVB  DiVIDBimB. 

Know  all  men  by  these  presents,  that  vre  M,  R,  and  W,  F*  of 
Liverpool^  in  the  county  of  Lancaster ,  merchants  and  copartners^  creditors 
of  ^.  B.  of^c,  merchant,  dealer,  and  chapman,  against  whom  sL^ot  hath 
been  didy  awarded  and  issued,  and  is  now  in  prosecution,  have  made,  6r- 
dained,  constituted,  and  appointed,  and  by  these  presents  do  make,  ordain, 
constitute,  and  appoint  R.  L.  of  ^c,  factor,  our  true  and  lawful  attorney 
for  us,  and  in  our  names,  place  and  stead,  and  for  our  use,  to  ask, 
demand,  sue  for,  recover,  and  receive  of  and  from  the  assignee  or 
ass^nees  of  the  said  bankrupt's  estate  and  effects,  or  whom  else  it  shall 
or  may  concern,  all  and  every  such  sum  and  sums  of  money  as  now  is, 
or  are,  or  shall,  or  may  hereafter  become  due  or  payable  to  us  for  or 
in  respect  of  any  dividends  or  dividend,  share,  or  allotment,  arising  from 
or  out  of  any  division  which  shall  or  may  be  made,  under  the  said^o/, 
of  the  said  bankrupt's  estate  and  efiects  on  our  said  debt  already 
proved,  or  hereafter  to  be  proved  by  us,  under  the  said  ^t,  and  on 
receipt  thereof  or  any  part  thereof,,  for  us  and  in  our  names,  to  give, 
sign,  seal,  execute  and  deliver,  all  proper  and  necessary  receipts,  releases, 
and  discharges  for  the  same  to  the  said  assignee  or  assignees,  as  shall 
or  may  be  lawful,  fit,  and  proper  to  be  given,  signed,  sealed,  executed^ 

*  The  words  in  italics  aie  only  to  be  inserted,  in  case  the  banknipt's  estate  does 
really  prodaoe  a  surplus. 
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Ki  PRECBDEKTS  AND  FORMS. 

and  delivered :  And  farther,  to  act,  do,  and  ^rform  all  and  whatso- 
ever shall  be  needful  and  requisite  to  be  done  in^  about,  or  conceminff 
the  premises:  And  we  do  nereby  ratify,  confirm,  and  allow  all  and 
whatsoever  our  said  attorney  shall  lawfully  do,  or  cause  to  be  done,  for 
us  by  virtue  of  these  presents  and  of  the  power  and  authority  hereby 
to  him  by  us  given.  In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals  this  twenty-^h  day  ofMarcky  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  t&rty'two. 

Signed  sealed  and  delivered  7  M,  R.  (L.  S.)  . 

in  the  presence  of  j  IF.  F.  (L.S.)* 

S.  D.  Exhibited  to  me  this day 

£.  O.  of ,  1882, 

Signed,        Edward  Holrotd. 


Affidavit  of  the  execution  of  the  Power  of  Attorney. 

In  the  matter  of  ^.  B.  ofi^c.^  a  bankrupt. 

S,  D.  oflaoerpoolf  in  the  county  of  Lancaster^  Gentleman,  maketh  oath 
and  saith,  that  he  was  present  and  did  see  M,  R.  and  W,  F.  of  4*c.,  duly 
sign,  seal,  and  as  their  several  and  respective  act  and  deed  deliver  the 
letter  of  attorney  hereunto  annexed,  and  that  the  names  M,  R.  and 
W,  F.f  severally  and  respectively  set  and  subscribed  against  the  seal  of 
the  said  letter  of  attorney  are  of  the  several  and  respective j^to^t  hands- 
writing  of  the  said  M.  R.  and  W^  F.,  and  that  the  names  Sfi  D,  and  E,  O., 
also  set  and  subscribed  at  the  bottom  of  the  said  letter  of  attorney  as 
witnesses  attesting  the  execution  thereof,  are  of  the  several  and  respec- 
tive proper  handswriting  of  this  deponent  and  of  the  said  E.  0. 

Sworn  at  Liverpool,  in  the  county'\ 
of  Lancaster,  this  ttoentyi^hl 
day  of  Marchy  one  thousand  >  E,  0. 


eight  hundred  and  thirty^two,  i 
before  me  j 


Exhibited  to  me  this day 

of ,  1832. 

Signed,        Edward  Holrotd. 


*  If  th«  Power  of  AttonMy  is  only  to  reeeiye  dividenda,  it  seems  snfficieat  to  lea?o 
it  with  the  assignees  who  pay  the  dividends. 
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PB£CEDEMT8  AND  FOBHS. 


lui 


List  vob,  Certificate.* 

A  List  of  the  Creditors  who  have  proved  their  Debts  under  the  Fiai 
awarded  and  issued  against  A.  B,  of,  S^c.^  and  who  have  signed  the 
Certificate  of  the  said  A.  B.,  bearing  date  the^r^^  day  of  Jtme,  1882. 


FigoieB     stating 
the  order  in  which 
thecieditorsstand 
i^on  the  certifi- 
catOi 

List  of  Creditors  who  have 
proved  Ddrts,  according  to 
the  order   in   which    they 
stand  upon  the  Proceedings, 
the  names  of  Partners  being 
at  foil  length. 

Amount  of  all  the 
Debts  proved  op- 
nosite     to    each 
Name  upon  the 
Proceedings. 

Amount  of  all  the 
Debts  of  the  Cre- 
ditors   who     have 
signed    the    Certi- 
ficate*   carried  out 
opposite  to  their  re- 
spective names. 

£. 

f. 

d. 

£. 

f. 

d. 

N3.  The  following  Directions  should  be  attended  to:^- 

Aitetht  CertificaU, — 1.  Let  the  date  of  the  signature  be  oppoute  to  each  name. 

2.  Let  a  partnenhip  signature  be  signed  by  one  partner  tor  himself  and  partners, 
*Bd  not  meiely  the  partnership  signature.  Thus,  A.  B,  for  C.  D,  and  Co.,  not  merely 
C,D,mdCo. 

As  to  ths  Affidavit: — 1.  The  deposition  of  signature  must  contain  the  date  of  each 
flgtttme. 

2.  Let  an  eihibit  be  written  upon  the  deposition  ready  for  the  signature  of  the  com* 
nissioner. 

Memorandum  as  to  computing  the  requisite  value,  viz.  4-5ths  of  the  sum  total. 
Multiply  by  4  and  divide  by  5,  thus-^ 

Suppose  the  sum  to  be  £446    5  10 

4 


5)1785    3    4 


£367    0    8ia4-6ths. 


*  See  2  Deac.  B.  L.  274. 


Ut  pbbcbdbmts  and  rOEKS.  ' 

Memorandum  of  the  Commissioner's  Execution  of  Certificate. 

In  the  Court  of  Bankruptcy. 

At  the  Court  of  Commissioners  of  Bankrupt^  in  Basinghall  Street^ 
London,  on  the^r^^  day  of  Jufy,  1832,  before  Edward  Hdroydi 
Esquire. 

In  the  matter  of  ^.  B.,  of^c.^  against  whom  a  fiat,  bearing  date 
the  thirteenth  day  of  January  f  was  duly  issued. 

Memorandum^  that  I,  the  commissioner  above  named,  being  autho- 
rized to  proceed  upon  &^fiat  awarded  and  issued  against  A.  B.  c^^Cf 
having  examined  the  proceedings  under  the  said  Jiat,  and  raidiiig 
thereby  and  by  affidavit  exhibited  before  me,  that  full  four  parts  in  five 
in  number  and  value  of  all  the  creditors  who  have  proved  their  debts 
under  the  said  fitt,  amounting  respectively  to  twenty  pounds  and  up-' 
wards^  have  signed  their  consent  that  the  commissioner  should  execute 
a  certificate  to  the  Eight  Honourable  the  Chief  Judge  and  the  other  Judget 
of  the  Court  of  Review  for  the  said  bankrupt's  discharge,  according  to 
the  acts  of  Parliament  for  that  purpose,  I,  the  said  commissioner,  have 
accordingly  executed  such  certificate. 

Signed,        Edward  Holrotd. 


Affidavit  of  Fairness  of  Certificate. 

In  the  matter  of  A.  B.,  a  bankrupt. 

A,  B.,  of,  SpCt  the  person  against  whom  a  fait  bearing  date  the 
thirteenth  day  of  January,  one  thousand  eight  hundred  and  thirty'two, 
hath  been  awarded  and  issued,  by  the  name  and  description  of  A.  B.» 
of  Mark  lane,  in  the  city  of  London,  merchant,  dealer  and  chapman,m3lketh 
oath  and  saith,  that  the  certificate  bearing  date  the  frst  day  of  June, 
one  thousand  eight  hundred  and  thirty-two,  under  the  hand  and  seal  of 
Edward  Holroyd,  Esquire,  the  commissioner  authorized  to  proceed 
upon  the  said Jfaf,  whereby  he  has  certified  to  the  Bight  Honourable  the- 
Chief  Judge,  tmd  the  other  Judges  of  the  Court  of  Review,  that  he  this  de- 
ponent hath  in  all  things  conformed  himself  to  the  several  statutes  made 
and  now  in  force  concerning  bankrupts:  And  the  consent  of  all  this 
'  deponent's  creditors  who  have  signed. their  names  or  marks  at  the  foot 
of  the  said  certificate,  that  the  said  commissioner  might  sign  and  seal 
the  saiDe»  and  that  this  deponent  might  have  such  allowance  and  benefit 
as  are  given  to  bankrupts  by  the  statute  in  such  case  made  and  pro- 
vided, and  be  discharged  from  his  debts  in  pursuance  of  the  same  act, 
was  obtained  fairly,  and  without  fraud. 

A.  B. 
Sworn  at  the  Court  of  Commissioners  of 
Bankrupts,  in  Basinghall  Street,  Lon^ 
don,  this  frst  day  o£Jtdv,  one  thou- 
sand eight  hundred  atid  thirty-two, 
before  me. 

Signed,        Edward  Holroyd. 
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PRSCBDXNT8  AJID  FOEHS.  Iv 

PowEK  OF  Attorney  to  sign  Certificatb. 

Know  aD  men  by  these  presents,  that  C  D.  and  E.  F.  ofNeaocastle 
upon  Tyne,  in  the  county  of  NortAnmberland,  bankers^  creditors  o£  A,  B., 
iifSrc.f  the  person  against  whom  a  ^at  hath  been  duly  awarded  and 
issued  and  is  now  in  prosecution,  having  proved  a  debt  of  the  amount 
of  twenty  pounds  and  upwards  under  the  said  Jlat,  as  due  to  us  from 
the  said  bankrupt,  have  made,  constituted  and  appointed,  and  by  these 
presents  do  roake^  constitute  and  appoint  IF.  U.  ofSfc^  Grocery  our 
true  and  lawful  attorney  for  us  and  in  our  name,  place,  and  steady  as 
such  creditors  as  aforesaid,  to  sign  the  certificate  of  conjformity  of  the 
said  A.  B,^  and  thereby  to  testify  and  declare  our  consent  that  the 
commissioner  authorized  for  that  purpose  may  sisn  and  seal  the  said 
Gerti6cate^  and  that  the  said  A,  B,  may  have  such  aSowance  apd  benefit 
as  are  given  to  bankrupts  by  the  act  of  parliament  made  in  the  sixth 
year  of  the  reign  of  his  late  majesty,  intituled  *'  An  Act  to  amend  the 
Laws  relating  to  Bankrupts,"  and  be  discharged  from  his  debts  in  pur* 
suance  of  the  said  act :  And  further,  to  act,  do,  and  perform  all  and 
whatsoever  shall  be  needful  and  requisite  to  be  done  in,  about,  and  con- 
cerning the  premises :  And  we  do  hereby  ratify,  confirm,  and  allow  all 
and  whatsoever  our  said  attorney  shall  lawfullv  do,  or  cause  to  be  done 
for  us  by  virtue  of  these  presents  and  of  the  power  and  authority 
hereby  to  kirn  by  us  given.  In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  this  twentieth  day  oiMay,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thhiy^two. 
Signed,  sealed  and  delivered  C  C.  D.  (Z.  S,) 

in  the  presence  of  \E.  F.  (L.  S.) 

W.F. 


G.  W4 


Exhibited  to  me  this day 

of ,  1852. 

Signed,        Edward  Holrotd. 


Affidavit  of  Execution  of  the  above  Power  of  Attorney. 
In  the  matter  oi  A,  B.  qfSfCf  a  bankrupt. 

W,  P.  ofifCy  GentlemaHf  maketh  oath  and  saith,  that  he  was  present 
and  did  see  C.  D.  and  E,  P.,  duly  sign,  seal,  and  as  their  several  and 
respective  act  and  deed,  deliver  the  letter  of  attorney  hereunto  anoe^tted, 
and  that  the  names  C.  i).  and  E,  P.  seoendfy  and  respectively  set  and 
subscribed  against  the  seals  of  the  said  letter  of  attorney  are  of  the 
several  and  respective  proper  handswriting  of  the  said  C.  D.  and  E,  P., 
and  that  the  names  IV,  P.  and  G.  W,f  luso  set  and  subscribed  at  the 
bottom  of  the  said  letter  of  attorney  as  witnesses  attesting  the  execution 
thereof,  are  of  the  respective  proper  handswriting  of  this  deponent  and 
oi  the  said  G.  W. 

Sworn  at  Newcastle  upon  Tyne^  ^  W,  P. 

this  day  of ,  one  f 

thousand  eight  hundred  andT 

thtrty-twOf  beifore  me  J         Exhibited  to  me  this day 

of 1832. 

Signed,        Edward  Holrotd. 


Ivi  ^RECBDBKTS  AND  FORKS. 

Affidavit  of  seeing  Creditors  sign  Certificate. 

In  the  matter  oiA.  B.  ofSfC.^  a  Bankrupt. 

M.  W,y  of  4*c.»  maketh  oath  and  saith,  that  he  was  present  and  did 
see  6.  P.)  N.  O.,  K,  Z.,  W.  Z).,  and  T,  P.,  fae  of  the  creditors  ef  the 
said  bankrupt,  severally  subscribe  their  names  and  the  day  of  the 
month  and  year  on  which  they  so  subscribed  their  names,  at  the  foot 
of  a  certain  instrument  in  writing,  purporting  to  be  a  certificate  under 
the  hand  and  seal  of  the  commissioner  authorized  to  proceed  upon  a 
^fiat  awarded  and  issued  against  the  said  A,  B.,  that  the  said  A*  B.,  the 
bankrupt,  hath  in  all  things  conformed  himself  to  the  several  statutes 
made  and  now  in  force  concerning  bankrupts,  at  the  date  and  suing 
forth  of  the  said^t,  whereby  they  testify  and  declare  their  consent 
to  the  said  commissioner  signing  and  sealing  the  said  certificate ;  and 
that  the  said  bankrupt  may  have  such  allowance  and  benefit  as  are  given 
to  bankrupts  by  the  act  of  parliament  made  and  passed  in  the  sixth  year 
of  the  reign  of  his  late  Majesty,  intituled,  <*  An  Act  to  amend  the  Laws 
relating  to  Bankrupts^"  and  be  discharged  from  his  debts  in  pursuance 
of  the  same  act. 

Sworn  at  the  Public  Office  m^ 
Southampton    BuilamgSy  J 

London^  this day  off  Exhibited  to  me  this day 

one  thousand  f*  of ,  1832,  under  a 

eight  hundred  and  tAiWy- 1  Jiat  in   bankruptcy   against 

twOf  before  me,                ^  A.  B. 

Signedy  Edward  Holrotd. 


Advertisement  as  to  Allowance  of  Certificate. 

Whereas  the  acting  commissioner  on  2Lfiat  in  bankruptcy  awarded 
and  issued  forth  against  A.  B,  of  ^,,  has  certified  to  the  Right  Honour-^ 
able  the  Chief  Ju^e  and  the  other  Judges  of  the  Court  ofneview,  that 
the  said  A.  JB;  hath  in  all  things  conformed  himself  according  to  the 
directions  of  an  act  of  parliament  made  and  passed  in  the  sixth  year  of 
his  late  Majesty's  reigu,  intituled,  **  An  Act  to  amend  the  Laws  relat- 
inff  to  Bankrupts:"  This  is  to  give  notice,  that  his  Certificate  mil  be 
allowed  and  confirmed  as  the  said  act  directs,  unless  cause  be  shewn 
to  the  contrary  on  or  before  the day  of next. 


RUIBS  AND  ORDERS  IN  BAKKRUPTCT.  Ivll 


Note  :^The  foUowi/ig  General  Order  appears  to  have  been  made  some  time 
between  January  ISt  and  January  16,  1832.* 

It  is  Ordered,  That  the  fiats  upon  a  petition  for  hearing  in  the 
Court  of  Review,  do  direct  the  attendance  of  parties  thereon  to  be 
on  the  eighth  day  from  the  day  of  presenting  every  such  petition. 

The  petition  to  be  served  four  days  before  the  expiration  of  tlie 
time  at  which  the  attendance  thereon  is  ordered,  except  in  the  cases  of 
a  petition  presented  to  stay  a  certificate. 

The  above  directions  \o  be  without  prejudice  to  any  application  to 
the  Court  in  respect  of  either  the  attendance  of  or  service  on  parties, 
or  the  hearing  of  the  petition. 

T.  Erskine,  C.  J. 
A.  Pell,  J. 
J.  Cross,  J. 
G.  Ross,  J. 


MEICORANDDIf. 

It  is  to  be  understood,  that  the  eight  days  and  four  days  respectively, 
in  the  directions  abovementioned,  be  taken  as  inclusive  of  the  days  of 
presenting  and  of  serving  such  petitions  respectively,  and  exclusive  of 
Sundays,  although  an  intermediate  day. 

*  See  (vnU,  Appendix,  ju,  Kxxi. 
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II  &  III  William  IV.  c.  114. 


An  Act  to  amend  the  Laws  relating  to  Bankrupts. 


6  G.  4,  c.  16. 


1&2G.4, 
C.56. 


Providtng  for 
the  custody  of 
records  under 
former  commis- 
sions of  bank- 
mpt. 


15th  August,  1832. 

Whereas  by  an  Act  passed  in  the  sixth  year  of  the  reign  of  his  late 
majesty,  intituled  An  Act  to  amend  the  Laws  relating  to  Bankmpts^  it 
is  among  other  things  enacted,  that  the  Lord  Chancellor  may,  upon 
petition,  direct  any  depositions,  proceedings,  or  other  matter  relating 
to  Commissions  of  Bankruptcy,  to  be  entered  of  record  by  a  proper 
person  to  be  appointed  by  the  Lord  Chancellor  for  that  purpose,  or 
by  his  deputy :  and  whereas  the  said  Act  contains  no  sufficient  provi- 
sion for  making  such  depositions,  or  office  copies  of  the  record  thereof, 
evidence,  and  is  in  other  respects  defective:  and  whereas  by  an  Act 
passed  in  the  first  and  second  years  of  the  reign  of  his  present  Majes* 
ty,  intituled  An  Act  to  establish  a  Court  of  Bankruptcy,  it  is  amongst 
other  things  enacted,  that  every  fiat  prosecuted  in  the  said  Court  of 
Bankruptcy  shall  be  filed  and  entered  of  record  in  the  said  Court: 
and  whereas  the  said  last  mentioned  Act  contains  no  provision  for  the 
entering  of  record  in  the  said  Court  fiats  prosecuted  elsewhere,  and 
the  depositions  and  proceedings  under  such  fiats,  or  for  the  proof 
thereof:  and  whereas  it  is  expedient  that  the  record  of  all  matters 
in  bankruptcy  should  be  under  the  same  custody;  be  it  therefore 
enacted  by  tlie  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same.  That  the  records  of  all  commissions  of  bankrupt,  and  of  all 
proceedings  under  the  same,  which  may  have  been  heretofore  entered 
of  record  pursuant  to  or  under  colour  of  the  said  first  recited  Act  or 
any  other  Act,  shall  be  removed  into  the  said  Court  of  Bankruptcy, 
and  shall  be  kept  as  records  of  the  said  Court  in  such  place  as  the 
Judges  of  the  said  Court  shall  from  time  to  time  direct ;  and  that  it 
shall  and  may  be  lawful  for  the  Judges  of  the  Court  of  Bankruptcy 


2  Sc  S  vru.  17.  c.  114,  lix 

to  nomiiiAte  the  person  heretofore  appointed  by  the  Lord  Chancellor 
to  enter  snch  proceedings  of  record,  or  in  case  of  his  refusal  to  accept 
such  office,  some  other  fit  and  proper  person,  as  the  Clerk  of  Enrol- 
ment to  the  said  Court,  at  such  salary  to  be  paid  out  of  the  fees 
herein-after  mentioned,  as  the  Lord  Chancellor  shall  by  writing  under 
his  hand  direct ;  and  that  such  Clerk  of  the  Enrolments  and  his  suc- 
cessors (to  be  appointed  in  like  manner  at  the  like  salary)  shall  have 
the  care  and  custody  of  all  the  said  records  so  removed  as  afore- 
said, and  shaD  in  like  manner  enter  of  record  all  matters  and 
proceedings  in  bankruptcy,  which  by  this  Act,  or  by  the  said  recited 
Acts,  or  by  imy  order  made  in  pursuance  thereof,  are  or  may  be 
directed  to  be  entered  of  record,  upon  payment  of  the  fees  herein- 
aAer  mentioned* 

II.  Provided  always  and  be  it  declared  and  enacted,  That  all  com-  Matteneniolled 
missions  of  bankruptcy  issued  before  the  first  day  of  September  one  k!^*^'^^^'*^' 
thousand  eight  hundred  and  twenty-five,  and  all  depositions  and  deoned  to  be 
other  proceedings  relating  to  such  commissions  directed  to  be  enrolled,  ^j^  of  record, 
and  actually  entered  of  record  upon  or  since  that  day,  shall  be 

deemed  and  taken  to  have  been  well  and  effectually  entered  of  record. 

III.  Provided  nevertheless  and  be  it  further  enacted.   That  the  Certificate  of 
certificate  of  such  entry,  purporting  to  be  signed  by  the  person  havcSe'Mume 

appointed  to  enter  such  proceedings,  or  by  his  deputy,  shall  have  the  ®^^  f*}^ 

connnuHiion  oso 
tame  effect  as  if  such  commission  had  been  issued  after  the  said  first  been  inued 

day  of  September  one  thousand  eight  hundred  and  twenty-five,  and  J!^LV\kK 

shall  be  received  in  evidence  without  proof  of  die  appointment  or 

handwriting  of  such  person. 

IV.  And  be  it  enacted,  That  any  one  of  the  Judges  of  the  Court  Judges  may 
of  Bankruptcy  shall  have  full  power  and  authority,  upon  application  ^^  to  bTen- 
made  to  him  for  that  purpose,  to  direct  such  officer  to  enter  upon  the  tered  on  record. 
records  of  the  Court  any  commission  of  bankrupt  at  any  time  hereto- 
fore issued,  and  the  depositions  and  proceedings  had  and  taken  under 

the  same,  or  such  part  or  parts  thereof  as  such  Judge  shall  think  fit: 

Provided  always,  that  it  shall  and  may  be  lawful  for  such  officer  to  Certain  matters 

''  may  be  entered 

enter  of  record  the  several  matters  directed  by  the  said  recited  Acts  on  application 

or  either  of  them  to  be  entered  of  record,  upon  the  application  of  or  °  P*'^^^s. 

on  behalf  of  any  party  interested  therein,  without  any  special  order 

for  that  purpose. 

V.  And  be  it  further  enacted.  That  all  fiats  already  issued,  or  Fiats  to  be  en- 
hereafter  to  be  issued,  in  lieu  of  commissions  of  bankrupt,  to  be  prose-  ^^  application 

of  any  interest- 
£2  ed  party. 
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cuted  elsewhere  than  in  the  said  Court  of  Bankruptcy,  and  all  adjudi- 
cations of  bankniptcy  by  the  persons  named  in  such  fiats  to  act  as 
commissioners,  and  all  appointments  of  assignees,  and  certificates  of 
conformity,  made  and  allowed  under  such  fiats,  may  and  shall  he 
entered  of  record  in  the  said  Court  of  Bankruptcy,  upon  the  applica- 
tion of  or  on  behalf  of  any  party  interested  therein,  on  the  payment  of 
the  fees  hereafter  mentioned,    without  any  petition  in  writing  pre- 
sented for  that  purpose;  and  that  any  one  of  the  Judges  of  the  said 
Court  may^  upon  petition,  direct  any  depositicm  or  other  proceeding 
under  such  fiat  to  be  entered  of  record  as  aforesaid, 
Tee  for  entry  of      VI.  And  be  it  further  enacted,  That  there  may  and  shall  be  paid 
fiats,  and     '      ^^^  ^^®  entry  of  every  commission  and  fiat  the  fee  of  two  shillings, 
other  matters.      3,,^^  foy  j|jg  entry  of  every  certificate  of  conformity,  and  of  every 

assignment  the  fee  of  six  shillings  each,  and  for  the  entry  of  every 
examination  such  fee  as  the  Court  of  Review  shall  from  time  to  time 
fix  and  appoint,  not  exceeding  the  rate  of  one  shilling  for  every  folio 
thereof,  and  for  the  entry  of  every  adjudication  of  bankruptcy,  depo- 
sition, appointment  of  assignees,  and  every  other  proceeding  or  matter 
relating  to  commissions  or  fiats,  the  fee  of  two  shillings  each ;  which 
fees  shall  be  paid  to  the  chief  registrar  for  the  time  being,  and  shall 
be  applied  by  him  to  the  payment  of  the  expenses  of  such  enrolment 
and  the  salary  of  such  officer;  .and  the  balance  thereof,  if  any,  shall  be 
applied  to  the  payment  of  such  other  expenses  attending  the  said 
Court  of  Bankruptcy  as  the  Judges  thereof,  with  the  consent  of  the 
Lord  Chancellor,  shall  from  time  to  time  direct. 
Provision  in  ^^^'  ^^^  ^^  ''  further  enacted.  That  in  the  event  of  the  death  of 

^h^i^^'  any  of  the  witnesses  deposing  to  the  petitioning  creditor's  debt, 
nesses  deposing  trading,  or  act  of  bankruptcy,  under  any  commission  or  fiat  already 
tra^ne  OT  act  '^^"^^  ®'  hereafler  to  be  issued,  it  shall  be  lawful  for  the  assignees 
of  bankruptcy,    appointed  under  such  commission  or  fiat,  and  for  all  persons  claiming 

through  or  under  them,  or  acting  by  or  under  their  authority,  in  the 
cases  hereafter  mentioned,  to  produce  and  read  in  evidence  in  all 
courts  of  civil  judicature,  and  in  all  civil  proceedings,  in  maintenance 
and  support  of  such  commission  or  fiat,  any  deposition  of  such 
deceased  witness  relative  to  such  petitioning  creditor's  debt,  trading, 
or  act  of  bankruptcy,  which  shall  have  been  duly  entered  of  record 
pursuant  to  the  provisions  of  the  said  recited  Acts  or  of  this  Act ; 
and  the  production  or  reading  of  such  depositions,  or  of  any  copy 
thereof,  duly  authenticated  according  to  the  provisions  of  the  s^iid 
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redted  Acts  or  of  this  Act,  shall  have  the  same  effect,  as  if  the  matters 
alleged  therein  had  deen  deposed  to  by  the  same  witness  in  such 
court  according  to  the  ordinary  course  and  practice  thereof:  Pro^ 
vided  always,  that  the  before  mentioned  depositions  shall  be  read  in 
evidence  in  such  cases  only,  where  the  party  using  the  same  shall 
claim,  maintain,  or  defend  some  right,  title,  interest,  claim,  or  demand, 
which  the  bankrupt  might  have  claimed,  maintained,  or  defended,  in 
case  no  commission  of  bankrupt  or  fiat  had  issued,  and  shall  not  be 
read  in  evidence  in  any  action  or  proceeding  now  pending,  by  which 
the  validity  of  any  commission  or  fiat  is  or  may  be  brought  into 
question. 

VIII.  And  be  it  further  enacted,  That  no  fiat  issued  or  to  be  No  fiat  to  be 
issued  in  lieu  of  a  commission  of  Bankrupt,  whether  prosecuted  in  J?*1I  Jl'*  ^^' 
the  Court  of  Bankruptcy  or  elsewhere,  nor  any  adjudication  of  bank-  fint  enter^  of 
ruptcy,  or  appointment  of  assignees,  or  certificate  of  conformity  under 

such  fiat,  shall  be  received  in  evidence  in  any  court  of  law  or  equity, 
unless  the  same  shall  have  been  first  entered  of  record  in  the  Court 
of  Bankruptcy  as  aforesaid. 

IX.  Provided  always  and  be  it  further  enacted.  That  upon  the  Proceedings  Id 

...         bankruptcy  pur- 
production  in  evidence  of  any  commission,  fiat,  adjudication,  assign-  porting  to  be 

ment,  apjmintment  of  assignees,  certificate,  deposition,  or  other  pro-  *«~«°  ^u 
ceeding  in  bankruptcy,  purporting  to  be  sealed  with  the  seal  of  the  Court,  to  be 
said  Court  of  Bankruptcy,  or  of  any  writing  purporting  to  be  a  copy  evidence, 
of  any  such  document,  and  purporting  to  be  sealed  as  aforesaid,  the 
same  shall  be  received  as  evidence  of  such  documents  respectively, 
and  of  the  same  having  been  so  entered  of  record  as  aforesaid,  with- 
out any  further  proof  thereof:  Provided  nevertheless,  that  all  fiats 
and  proceedings  under  the  same,  which  may  have  been  entered  of 
record  before  the  passing  of  this  Act,  shall  and  may,  upon  the  pro- 
duction thereof,  with  the  certificate  thereon  purporting  to  be  signed 
by  the  person  so  appointed  to  enter  proceedings  in  bankruptcy,  or  by 
his  deputy,  be  received  as  evidence  of  the  same  having  been  duly 
entered  of  record,  any  thing  herein  contained  notwithstanding. 

X.  And  whereas  by  the  said  recited  Act  of  the  first  and  second  f^'d  Chancel- 

lor empowered 
years  of  the  reign  of  his  present  Majesty  it  is  amongst  other  things  to  direct  ceruia 

enacted,  that  several  sums  therein  specified  shall  be  paid  into  the  JJ^thl^cJSik^if^ 
Bank  of  England,  to  the  credit  of  the  Accountant-General  of  the  the  Secretary  of 
High  Court  of  Chancery,  to  an  account  to  be  intituled  "  The  Secre-  count™o  be 

tary  of  Bankrupts'  Account,"  and  that  all  monies  so  paid  shall  be  ^^^^  ^  "  ^'« 

^  Secretary  of 

Bankrupts* 
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Compensation     subject  to  such  general  orders  for  the  purposes  therein  specified  as 
vic€ver$i,  the  Lord  Chancellor  shall  prescribe;  and  it  is  further  enacted^  that 

compensation  shall  be  made  to  certain  officers  therein  named,  in  lieu 
of  certain  fees  and  emoluments  by  the  said  Act  abolisbedy  and  that 
for  the  purpose  of  raising  a  fund  to  meet  the  said  compensation* 
certain  sums  in  the  said  Act  specified  shaU  be  paid  into  the  Bank,  to 
the  credit  of  the  said  Accountant-General,  to  a  separate  account  to 
be  intituled  "  The  Secretary  of  Bankrupts'  Compensation  Account :" 
And  whereas  the  sums  paid  in  to  the  credit  of  the  said  first  account 
are  more  than  sufficient  to  meet  the  sums  at  present  payable  out  of 
the  same,  and  the  sums  paid  in  to  the  credit  of  the  second  mentioned 
account  are  at  present  insufficient  to  meet  the  payments  directed  to 
be  made  out  of  the  same,  and  it  may  be  expedient  that  power  should 
be  given  to  the  Lord  Chancellor  to  apply  one  of  those  funds  in  aid  of 
the  other  from  time  to  time  as  occasion  may  require ;  be  it  therefore 
enacted.  That  it  shall  and  may  be  lawful  for  the  Lord  Chancellor  by 
his  order  to  direct  from  time  to  time  as  he  may  see  fit,  that  the  monies 
standing  to  the  credit  of  the  account  intituled^  **  The  Secretary  of 
Bankrupts'  Account,*'  or  so  much  thereof  as  he  may  find  to  be  neces- 
sary, shall  be  carried  over  by  the  said  Accountant-General  to  the 
credit  of  the  account  intituled,  **  The  Secretary  of  Bankrupts'  Com- 
pensation Account,"  and  the  same  when  so  carried  over  shall  and 
may  be  applied  in  satisfaction  of  any  sum  or  sums  charged  upon  or 
made  payable  out  of  the  said  last  mentioned  account ;  and  in  like 
manner  to  direct  from  time  to  time  as  he  may  see  fit,  that  the  monies 
standing  to  the  credit  of  the  account  intituled,  **  The  Secretary  of 
Bankrupts'  Compensation  Account,"  or  so  much  thereof  as  he  may 
find  to  be  necessary,  shall  be  carried  over  by  the  said  Accountant- 
General  to  the  credit  of  the  acccount  intituled,  "  The  Secretary  of 
Bankrupts'  Account,"  and  the  same  when  so  carried  over  shall  and 
may  be  applied  in  satisfaction  of  any  sum  or  sums  charged  upon 
or  made  payable  out  of  the  said  last  mentioned  account. 
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XXXIX.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  the  Treasttrer  or 
nid  Treasurer  or  Deputy  Treasurer  for  the  time  beins  of  the  afore-  his  Deputy 
said  hospital,  or  their  or  either  of  tlieir  Deputy  or  Deputies  to  be  empowwed  to 
by  them  or  either  of  them  for  such  purposes  nominated  or  appointed  P™T*  Hm  "tol^ 
by  deed  or  writing  under  their  or  either  of  their  hands  or  hand,  for  ^     ' 

and  on  behalf  and  in  the  name  or  names  of  the  said  Treasurer  or 
Deputy  Treasurer  for  the  time  being,  or  either  of  them,  or  for  and 
on  behalf  and  in  the  name  or  names  of  the  Commissioners  for  the 
time  being  of  the  said  hospital,  or  any  of  them,  to  appear  before 
the  Commissioners  or  major  part  of  the  Commissioners  named  or  to 
be  named  in  any  commission  or  commissions  of  bankrupt,  in  any 
public  or  private  meetings  of  such  Commissioners  under  any  such 
commission  or  commissions  of  bankrupt,  and  to  prove  the  amount  of 
all  prize  or  bounty  money,  grant,  or  monies,  or  balances  of  prize  or 
bounty  money,  grant,  or  monies,  or  other  allowances  of  money  in  the 
nature  thereof,  in  the  hands,  custody,  or  power  of  or  unpaid  by  such 
bankrupt  or  bankrupts  respectively,  at  the  date  and  issuinc  of  any 
such  commission  of  bankrupt,  in  or  to  which  the  said  hospit^u,  or  the 
anny  generally,  or  any  division  or  divisions,  battalion  or  battalions, 
Foment  or  regiments,  individual  or  individuals  of  the  army,  shall 
be  interested  or  entitled  under  the  several  acts  of  parliament  already 
enacted  and  now  in  force,  or  at  any  time  hereafter  to  be  enacted  or 
become  in  force,  and  to  make  every  such  proof  and  proofs  of  debt 
upon  the  oath  or  affirmation,  as  the  case  may  require,  of  such  Trea- 
norer  or  Deputy  Treasurer  of  the  said  hospital  for  the  time  being,  or 
of  any  clerk  or  clerks  or  other  officer  or  officers  of  the  said  hospital^ 
conversant  or  acquainted  with  the  books  and  affairs  of  the  said  hospi* 
taly  who  shall  swear  or  affirm  as  to  the  amount  of  such  prize,  bounty, 
grant,  or  other  monies,  or  balances  of  prize,  bounty,  grant,  or  other 
monies,  of  which  such  proof  shall  be  so  tendered,  to  the  best  of  his  or 
their  knowledge  and  belief,  after  an  examination  of  the  books  of  the 
said  hospital  relating  thereto,  or  by  a  production  of  the  books  of  the 
said  hospital,  or  by  a  production  of  tne  certificate  of  the  examiner 
of  prize  accounts,  or  by  a  production  and  examination  of  the  book  or 
books  of  such  bankrupt  or  bankrupts,  or  the  personal  examination  on 
oath  of  such  bankrupt  or  bankrupts  respectively  under  such  commis- 
mission  or  commissions  of  bankrupt,  and  which  production  or  exami* 
nation  of  the  bankrupt's  books  and  accounts,  and  of  such  bankrupt 
or  bankrupts  themselves,  the  said  Treasurer  or  Deputy  Treasurer, 
or  such  other  person  or  persons  as  they  or  either  of  them  shall  so 
appoint  as  aforesaid,    are    hereby   authorized  and  empowered  to 
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and  to  give 
discharges ; 


and  to  vote 
for  assignees: 
and  to  assent 
to  the  allowing 
of  certificates. 


Deputy  Trea- 
surer also  to 
act  on  behalf 
of  the  hospital 
in  cases  of 
insolvency. 


require,  or,  in  default  of  such  evidence,  then  by  such  other  evidence 
as  to  the  said  Commissioners  named  and  authorized  in  every  such 
commission  of  bankrupt  under  which  such  proof  shall  be  tendered,  or 
the  major  part  of  them,  shall  under  the  circumstances  seem  reasona- 
ble ;  the  making  of  every  such  proof  nevertheless  to  be  liable  to  such 
opposition,  and  every  such  proof,  when  made,  liable  to  be  expunged 
in  the  same  way  and  upon  the  same  evidence  as  any  other  proof 
or  proofs  of  debt  by  any  qther  person  or  persons  claiming  to  prove 
or  having  proved  under  such  commission  or  commissions  of  bank- 
rupt respectively;  and  also  to  receive  and  take,  and  to  five  good  and 
effectual  discharges  for,  all  and  every  dividend  and  dividends  payable 
or  to  become  payable  by  or  out  of  the  estate  and  effects  of  such 
bankrupt  or  bankrupts,  or  any  part  thereof,  upon  the  amount  of  any 
and  every  such  proof  of  debt  under  such  commission ;  and  also  to 
vote  in  the  choice  of  any  assignee  or  assignees  of  the  estate  and 
effects  of  every  such  bankrupt  for  the  whole  sum  proved ;  and  also 
to  assent  to  or  dissent  from  the  signing  and  allowing  the  certificate  or 
certificates  of  every  such  bankrupt;  and  further,  to  have  and  exercise 
every  other  right,  authority,  and  power  whatsoever  in  respect  of  the 
estate  and  efi^cts  of  every  such  bankrupt,  or  the  sale  or  disposition 
thereof  and  otherwise  to  act  therein,  or  in  any  matter  relating  thereto, 
in  the  same  manner  and  to  the  same  extent  as  any  other  creditor  of 
such  bankrupt  proving  a  debt  to  a  like  amount  under  such  commis- 
sion or  commissions  of  bankrupt  respectively  might  or  could  do ;  and 
also  to  come  in  and  receive,  and  give  legal  and  effectual  discharges 
for,  any  dividend  or  dividends  payable  or  to  become  payable  by  or 
out  of  the  estate  and  effects  of  any  insolvent  debtor  or  debtors  who  at 
the  time  of  his  or  their  presenting  any  petition  or  petitions  for  his  or 
their  discharge  or  discharges  from  prison,  under  the  several  acts  now 
in  force  for  die  relief  of  insolvent  debtors,  or  hereafter  to  come  in 
force,  shall  have  any  prize,  bounty,  grant,  or  other  money  or  monies, 
or  balances  of  prize,  bounty,  grant,  or  other  money  or  monies,  in  his 
or  their  respective  hands,  in  or  to  which  the  hospital,  5r  the  army 
generally,  or  any  division  or  divisions,  battalion  or  battalions,  regi- 
ment or  regiments,  individual  or  individuals  of  the  army  shall  be  so 
interested  or  entitled  as  aforesaid,  and  also  to  appear  upon  and  oppose 
or  consent  to  any  such  petition  of  discharge,  and  in  all  other  respects 
to  have  and  exercise  every  right,  power,  and  authority,  in  the  same 
manner  and  to  the  same  extent  as  any  creditor  or  creditors  of  such 
insolvent  debtor  or  debtors  for  a  like  amount. 
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IHIS  being  the  first  day  of  Hilary  Term^  the  new  January  ii. 
Court  of  Bankruptcy  constituted  by  the  recent  Act  of 
1  &  2  William  i,  c.  56>  was  opened,  pursuant  to  the 
provisions  of  that  statute. 

The  four  Judges  came  down  to  Westminster-Hall 
with  the  Judges  of  the  other  Courts,  and  then  pro- 
ceeded to  the  Committee-Room,  No.  12,  where,  by 
permission  of  the  Speaker  of  the  House  of  Commons, 
it  was  intended  the  Court  should  sit  until  another  was 
prepared  for  that  purpose. 

The  Judges  took  their  seats  on  the  bench  in  the  fol- 
lowing order,  having  previously  taken  the  oaths  of 
allegiance  and  supremacy,  and  the  oath  of  ofRce,  before 
the  Lord  Chancellor: — 

The  Right  Hon.  Thomas  Erskine,  Chief  Judge. 

Sir  Albert  Pell,  Knight, 

Sir  John  Cross,  Knight,         )•  Judges. 

Sir  George  Rose^ 

His  Honor  the  Chief  Judge  then  said,  that  his 
Majesty  having  been  graciously  pleased,  pursuant  to  an 
act  of  parliament  passed  in  the  last  session,  to  constitute 
a  new  Court  of  Justice,  to  be  designated  by  the  name 
of  "  The  Court  of  Bankruptcy ;"  and  having  also  been 
graciously  pleased  to  appoint  his  three  learned  friends 
and  himself  to  be  Judges  of  the  said  Court,  and  certain 
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other  gentlemen  to  be  Commissioners  in  it;  and  the 
statute  havings  from  and  after  this  date^  vested  in  the 
Judges  of  the  Court  the  powers  and  jurisdiction  of  the 
Lord  Chancellor  in  matters  of  bankruptcy,  it  had  been 
thought  most  advisable  to  give  authentic  publicity  to 
the  establishment  of  the  Court,  by  having  the  Letters- 
Patent  constituting  it,  and  appointing  its  members,  read. 
The  Letters-Patent  were  then  read  by  the  Chief 
Registrar,  Mr.  Serjeant  Edward  Lawes,  and  were  as 
follow: — 

«  WILLIAM  THE  FOURTf*,  by  the  grace  of  God,  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  King, 
Defender  of  the  Faith,  to  all  to  whom  these  Presents  shall 
come  greeting,  Whereas  by  an  Act  of  Parliament,  passed  in 
the  first  and  second  year  of  our  reign,  intituled,  An  Act  to 
eitablish  a  Court  in  Bankruptcy^  it  is^  amongst  other  things, 
enacted,  that  it  shall  and  may  be  lawful  for  us,  our  heirs  and 
successors,  by  Charter  or  Letters-Patent  under  the  Great 
Seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
to  erect  and  establish  a  Court  of  Judicature,  which  shall  be 
called  the  '*  Court  of  Bankruptcy,"  and  by  commission  under 
the  Great  Seal  to  appoint  one  person  to  be  the  Chief  Judge, 
and  three  other  persons  to  be  other  Judges  of  the  said  Court, 
and  six  other  persons  to  be  called  Commissioners  of  the  said 
Court,  being  respectively  of  such  standing  at  the  Bar  and  so 
qualified  as  is  by  the  said  Act  required :  Now  know  tb,  that 
We,  of  our  especial  grace,  certain  knowledge,  and  mere  motion, 
and  in  pursuance  of  the  said  Act  of  Parliament,  have  erected 
and  established  and  by  these  Presents  do  erect  and  establish  a 
Court  of  Judicature,  which  shall  be  called  the  Court  of  Bank- 
ruptcy, and  we  do  hereby  direct  and  constitute  the  said  Court 
to  be  a  Court  of  Record,  which  said  Court,  together  'with 
every  Judge  and  Commissioner  thereof,  shall  have,  use,  and 
exercise  all  the  rights,  incidents,  and  privileges,  and  shall  have 
and  enjoy  all  the  power,  jurisdiction  and  authority  given  and 
granted  by  the  said  Act  of  Parliament,  i|nd  we  do  hereby 
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willy  ordain,  and  grant,  that  the  said  Judges  and  Commis- 
sioDers  shall  hold  their  respective  offices  duriog  their  good 
behaviour.  And  We  do  further  give  and  grant  to  the  said 
Judges  and  Commissioners  rank  and  precedence  in  all  our 
Courts  of  Law  and  Equity  in  manner  following,  that  is  to 
saj,  to  the  Chief  Judge  of  the  said  Court  for  the  time  heing, 
rank  and  precedence  next  after  the  Puisne  Judges  of  our 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  for 
the  time  being  respectively,  and  to  the  other  Judges  of  the 
said  Court  of  Bankruptcy  for  the  time  being,  rank  and  pre« 
oedence  next  after  our  said  Chief  Judge  of  the  said  Court  for 
the  time  being,  and  to  the  Commissioners  (a)  of  the  said  Court 
for  the  time  being,  rank  and  precedence  next  after  our  said 
other  Judges  of  the  said  Court  for  the  time  being.  And  We 
do  hereby  declare  that  the  said  Judges  of  the  said  Court  of 
Bankruptcy,  except  our  said  Chief  Judge,  shall  take  rank  and 
precedence  among  thiemselves,  and  the  said  Commissioners 
shall  take  rank  and  precedence  among  themselves,  respec- 
tively, according  to  the  priority  or  order  of  their  respective 
appointments.  And  further  know  ye,  that  We  do  by  these 
Presents  constitute  and  appoint  our  trusty  and  well-beloved 
Thomas  Erskine,  Esquire,  one  of  our  Counsel  learned  in  the 
law,  to  be  the  Chief  Judge  of  the  said  Court,  and  We  do 
hereby  constitute  and  appoint  our  trusty  and  well-beloved 
Albert  Pell,  one  of  our  Serjeants  at  Law,  John  Cross,  one 
other  of  our  Serjeants  at  Law,  and  Attorney-General  for  our 
County  Palatine  of  Lancaster,  and  George  Rose,  Esquire,  one 
of  our  Counsel  learned  in  the  law,  to  be  the  other  Judges  of 
the  said  Court.  And  We  do  hereby  constitute  and  appoint 
our  trusty  and  well-beloved  Charles  Frederick  Williams, 
Esquire,  one  other  of  our  Counsel  learned  in  the  law,  John 
Herman  Merivale,  Joshua  Evans,  John  Samuel  Martin  Fon- 
blanque,  Robert  George  Cecil  Fane,  and  Edward  Holroyd, 
Esquires,  Barristers  at  Law,  to  be  the  Commissioners  of  the 

m 

(a)  This  is  a  most  eztraordinaiy  addition  to  the  grant  contained  in  the 
Letten-Patent.  It  surely  was  never  intended  that  the  six  Commimontn  of 
the  Banhmpt  Court  should  take  rank  above  the  Attorney  and  Solicitor 
Generals,  and  the  several  Masters  in  Chancery ;  and  yet  the  words  of  the 
Patent  do  unquestionably  give  them  that  precedence. 

B-2 


4  MEMOflANDA. 

fiaid  Court.  And  our  will  and  pleasure  is  that  the  said  Court, 
together  with  every  Judge  and  Commissioner  thereof,  hereby 
and  hereafter  to  be  appdiQted^  shall  have,  use,  and  exercise  all 
the  rights,  incidents,  and  privileges,  and  shall  have  and  enjoy 
all  the  power,  jurisdiction,  and  authority  given  and  granted  by 
the  said  Act  of  Parliament,  and  shall  be  subject  to  the  rules, 
regulations,  and  restrictions  therein  mentioned.  In  witness 
whereof  We  have  caused  these  our  Letters  to  be  made  Patent. 
-Witness  ourself  at  Westminster^  the  fifth  day  of  December, 
in  the  second  year  of  our  reign. 

By  Writ  of  Privy  Seal. 

Bathurst." 

After  the  reading  of  the  Letters-Patent,  the  Chief 
Judge  said,  that  the  statute,  under  which  this  Court  had 
been  established,  requiring  that  the  several  attomies 
^practising  in  it  should  be  admitted  as  members  of  it,  a 
rule  had  been  made,  that  the  attomies  to  be  admitted 
as  members  of  the  Court  of  Bankruptcy  must  be  ad- 
mitted before  the  Court  of  Review,  which  would  ac- 
cordingly sit  for  that  purpose,  and  for  the  dispatch  of 
other  business,  at  that  place,  at  ten  o'clock  the  follow- 
ing day.  And  he  further  intimated,  that  the  Commis- 
sioners would  also  on  the  same  day  commence  their 
sittings  for  the  transaction  of  business  at  the  Court  in 
Basinghall  Street. 


January  12.  His  Honor  the  Chief  Judge,  at  the  sitting  of  the 

Court  this  day,  handed  to  the  Registrar  the  Rules  and 
Orders  (a)  which  he  and  the  other  Judges,  with  the 
sanction  of  the  Lord  Chancellor,  had  made  to  regulate 
the  practice  of  the  Court,  and  which  he  desired  the 

(a)  See  ante,  p.  xxiii. 


MEMORANDA. 

Registrar  would  now  read  aloud  to  the  attornies  who 
were  waiting  to  be  sworn. 

After  the  reading  of  the  above-mentioned  Orders, 
one  of  the  attornies  present  applied  to  the  Court  to 
know  whether  each  attorney  was  liable  to  pay  the  sum 
of  25s.  on  obtaining  his  order  of  admission,  or  only 
the  sum  of  5s.,  when  the  Chief  Judge  informed  him 
that  the  subject  had  been  already  considered  by  the 
Court,  and  that  the  latter  sum  would  be  alone  demand- 
able. 

The  Chief  Judge  also  informed  the  Practitioners  that 
it  would  not  be  necessary  for  them  to  take  the  Oaths 
of  Allegiance  and  Supremacy,  but  merely  to  swear  that 
they  were  duly  admitted  Attornies  of  one  of  the  Courts 
of  Westminster,  after  which,  upon  application  at  the 
Registrars*  Office,  they  might  receive  their  Certificates 
of  Admission  to  practise  in  this  Court. 

A  number  of  attornies  were  then  sworn  on  their 
respective  affidavits  to  the  effect  above  mentioned. 


The  Court  this  day  proceeded  further  in  the  admis-  January  13. 
sioD  of  attornies. 

The  Registrar,  by  direction  of  the  Chief  Judge,  read 
the  Order  of  the  Court  for  the  disposal  of  the  Commis- 
sions actually  working  before  the  old  Lists  of  Commis- 
sioners, at  the  commencement  of  the  operation  of  the 
new  statute  (a). 

Henry  William  Tancred,  Esquire,  having  been  re- 
cently appointed  one  of  his  Majesty's  Counsel  learned 
hi  the  law,  presented  himself  this  day  to  the  notice  of 
the  Court,  and  was  called  upon  by  the  Chief  Judge 
to  take  his  seat  within  the  bar  in  the  usual  form. 

(a)  See  ante,  p.  xxx. 


CASES 


ARGUED  AND  DETERMINED 


IN 


IN 


HILARY  TERM, 


IN  THE 


SECOND  YEAR  OF  THE  REION  OF  WILLIAM  IV. 


Wesimimiter, 

In  the  matter  of  Samuel  Appling.  January  h. 

A  PETITION  in  this  matter  had  been  addressed  to  This  Court  has 
tbe  Lord  Chancellor^  which  had  been  answered  and  to  ilear  petitions 
was  standing  in  his  Lordship's  paper  when  the  new  L.C.(a).** 
Bankruptcy  Court  Act  began  to  operate* 

Mr.  Montagu  said  that  he  was  placed  in  a  difficulty 
with  respect  to  this  petition^  which  he  wished  to  state 
to  the  Courts  as  upon  the  decision  that  might  be  come 
to  in  this  case  would  depend  the  fate  of  many  others. 
There  were  various  petitions  in  the  paper  of  the  Lord 
Chancellor  and  of  the  Vice  Chancellor^  which  it  would 
be  very  convenient  to  the  parties  to  have  heard  by  this 
Court,  if  it  was  considered  they  were  within  its  jurisdic- 
tioD,  and  that  such  a  proceeding  would  be  consistent 
with  its  practice, 

(•)  Bat  see  the  ^bsequent  Order,  16  U  17  Janaary,  ante,  p.  juuL' 


8  CASES  IN  THE  COURT  OF  BANKRUPTCY, 

1832.  His  Honor  the  Chief  Judge. — Will  you  read  the 

i^j^         order  which  states  before  whom  the  petitioner  is  directed 

Mr.  Montagu.  The  petition  being  addressed  to  the 
Lord  Chancellor,  the  fiat  is  in  the  usual  form  to  attend 
before  his  Lordship.  But  a  reference  to  the  2d  section 
of  the  act,  under  which  this  Court  is  constituted,  (1  &  2 
W.  4,  c.  56,)  will,  perhaps,  serve  to  remove  the  diffi- 
culty. That  section  enacts  that  the  Court  of  Review 
"  shall  have  superintendence  and  control  in  all  matters 
of  bankruptcy,  and  shall  also  have  power,  jurisdiction, 
and  authority  to  hear  and  determine,  order,  and  allow 
all  such  matters  in  bankruptcy,  as  now  usually  are,  or 
lawfully  may  be,  brought,  by  petition  or  otherwise, 
before  the  Lord  Chancellor,  whether  such  matters  may 
have  arisen  in  the  said  Court  of  Bankruptcy,  or  else- 
where." [His  Honor  the  Chief  Judge.  Read  the 
next  clause.]  Section  3  directs,  that  "  all  such  mat- 
ters to  be  heard  and  determined  in  the  said  Court 
of  Review  shall  be  brought  on  by  way  of  petition, 
motion,  or  special  case,  according  to  the  rules  and 
regulations  to  be  established  as  hereinafter  provided.** 
It  has  been  the  practice  for  the  Vice-Chancellor  to 
hear  petitions  of  this  kind,  as  a  matter  of  course, 
though  directed  to  be  heard  before  the  Lord  Chan- 
cellor. 

His  Honor  the  Chief  Judge  was  inclined  to  think, 
that  as  the  attendance  of  the  petitioner  had  been  di- 
rected to  be  before  the  Lord  Chancellor,  this  Court  had 
not  the  power  to  hear  the  petition,  without  a  special 
ord^r  for  that  purpose  from  the  Lord  Chancellor. 
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His  Honor  Sir  6.  Ross. — My  opinion  upon  the        1832. 
matter  is  the  same  which  seems  to  prevail  in  the  mind         j^^ 
of  his  Honor  the  Chief  Judge,  namely,  that  we  cannot      A""**'**' 
interfere.     There  are,  however,  three  coursed  open  to 
the  parties.     1.  They  may  settle  the  point,  as  to  a 
hearing  before  this  Court,  by  consent;  2.  They  may  go 
before  the  Lord  Chancellor  for  his  instructions;  or  3. 
They  may  apply  to  the  proper  officer  for  a  new  fiat. 


His  Honor  Sir  J.  Cross  observed,  that  the  Vice^ 
Chancellor's  jurisdiction  is  derivative,  and  when  he 
hears  petitions  directed  to  the  Lord  Chancellor,  it  is 
by  the  authority  of  the  Lord  Chancellor  himself. 

Bis  Honor  the  Chief  Judge. — We  are  not  in  the 
same  situation  as  the  Vice-ChanceDor,  for  we  do  not 
derive  our  jurisdiction  from  the  delegation  of  the  Lord 
Chancellor,  but  from  the  statute. 

Mr.  Moniagu  then  intonated  that  there  was  an  opinion 
in  the  other  Court,  that  the  Lord  CbanceUor  could  not 
direct  any  petition  to  be  heard  before  this  Court ;  but 
he  added  that  he  would  apply  to  the  Lord  Chancellor 
otk  the  subject. 


The  Court  proceeded  fiirther  this  day  in  the  admis-   jamary  17. 
Monofattomies. 


10 


CAS£S  IN  THE  COURT  OF  BANKRUPTCY, 


January  18. 


The  Court  directed  a  new  order  which  it  had  made, 
relative  to  the  removal  of  petitions  pending  before  the 
Lord  Chancellor,  and  Vice-Chancellor,  to  be  read  by 
the  Registrar  (a). 

Mr.  Montagu  begged  to  ask  the  Court,  whether  the 
motion  referred  to  in  that  order  was  to  be  made  with, 
or  without,  notice  to  the  other  party.  He  said  it  had 
been  determined  by  the  Lord  Chancellor,  that  motions 
might  be  made  before  the  Vice-chancellor  without 
notice,  for  avoiding  expense  and  delay. 

His  Honor  the  Chief  Judge. — The  motion  may  be 
without  notice,  unless  affidavits  are  used,  which  are  not 
filed  with  the  Registrar  of  the  Court  of  Review,  in 
which  case  alone  notice  will  be  requisite. 

(a)  See  ante,  p.  xxzi. 


Ex  parte  Sir  Anthony  I^^chmere  and  others,  in  the 

matter  of  Stewart. 

Jan\utry  18. 

Where  a  party  ON  Saturday  last,  the  14th  of  January,  Mr.  Bed,  a 
applied  to  stnke  solicitor  in  London,  attended  at  the  Bankrupt  Office, 
issue  a  fiat,  with  the  usual  documents,  for  the  purpose  of  striking 
papers  sent^nnn  ^  docket  against  Stewart,  the  petitioning  creditors 
day'^STthe''*  being  Sir  Anthony  Lechmere  and  his  partners,  who 
de«  0?!?  12th  ^®'®  bankers  at  Worcester.  The  bond  and  affidavit, 
plweniuVed^Se  ^owever,  having  been  prepared  before  the  new  Bank- 
word  *«  comis-    niptcy  Court  Act  came  into  operation,  the  word  "  com- 

sion    instead  of  jt  » 

"  fiat,"  and       mission'*  was  used  in  them  instead  of  the  word  "  fiat**' 

upon  the  appli- 

caUon  beinff      Upon  seeing  this,  the  Secretary  of  Bankrupts  said  to 

were  sent  back  to  the  country  to  be  altered,  and  in  the  mean  time  another 


office,  the 


on]ce,uie  papers  were  seni  oaca  lo  ine  country  to  oe  aiterea,  ana  m  tne  mean  time  another 
party  appFud  for  and  struck  a  docket :— Held,  that  the  first  applicant  was  entitled  to  the  fiat 
upon  his  amended  papers. 
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Mr*  Becky  as  well  as  to  several  other  solicitors  who        1832. 
were -similarly  circumstanced,  that  they  must  amend       Ex  parte 
their  documents,  and  substitute  the  word  «  fiat"  for    ^lkhLere'' 
the  word  "  commission;"  and  it  was  understood  at  the     ^^ others. 
Bankrupt  Office,  that  Mr.  Beck  should  have  four  days 
time  to  procure  the  necessary  alterations  to  be  made. 
He  accordingly  sent  down  to  Worcester  to  have  the 
bond  and  affidavit  rectified,  and  yesterday,  the  17th 
of  January,  having  received  fresh  docket  papers,  went 
to  the  Bankrupt  Office  to  strike  the  docket;  but  Mr* 
Leighf  a  sohcitor  in  London,  having  the  day  before 
struck  another  docket  on  behalf  of  some  London  cre- 
ditors, the  Secretary  of  Bankrupts  declined  to  issue  the 
fiat  upon  these  new  documents,  without  the  authority 
of  the  Court. 

Mr.  RomiUy  now  moved  that  the  Secretary  of  Bank- 
rupts might  be  directed  to  prepare  and  procure  the  Lord 
Chancellor's  Jiaty  on  the  docket  struck  by  the  first 
applicant  on  Saturday  last.^    He  contended,  that  the 
JDistake  of  the  word  ^*  commission,"  instead  of  the 
word  '^  fiat,**  was  a  mere  clerical  error ;  that  his  clients 
had  used  all  speed  in  rectifying  it;  and  that  residing  in 
the  country  at  the  distance  they  did,  such  an  error, 
considering  that  the  orders  of  the  Court  were  not  pro- 
mulgated until  the  13th  of  January,  ought  not  to  give 
other  creditors  a  priority  over  them,  merely  because 
tiiey  were  nearer  to  the  seat  of  justice  to  take  ad- 
yantage  of  it. 

Mr.  Montagu  opposed  the  application.  The  ques- 
tion was,  which  of  two  dockets  should  be  preferred ; 
and  he  apprehended  that,  both  upon  the  law,  and  upon 


12  CASES  IN  THE  COURT  OF  BANKRUPTCY, 

ISS2.        ^®  factSy.it  should  be  decided  in  favour  of  his  client 
There  was  no  difficulty  as  to  the  law ;  for  it  was  a  rule 

Ex  parte 

Sir  Anthony   clearly  established^  that  Ae^rst  regular  docket  should 

Lecumere 

and  others,  be  preferred;  as  was  hud  down  in  Ex  parte  Stacker, 
I  Gu  8s  J.  040,  and  also  ia  Ex  parte  Hardmanf  1  Jac 
&  W.  S94»  The  principle  established  by  these  cases 
was  consistent  with  the  well  known  rule  of  law  "  Vigi- 
lantiius  et  nan  dormientihus  curat  fe^."  There  was 
also  another  rule  in  his  favoiur,  which  was,  that  when 
two  di£&rent  persons  apply  to  strike  a  docket,  and  one 
party  was  prepared  to  issue  the  commission,  and  the 
other  not,  that  the  commission  should  be  issued  to  the 
party  who  was  so  prepared.  This  was  pursuant  to  the 
terms  of  Lord  Ersiine's  General  Order  (a),  which  like- 
wise declared,  that  when  two  parties  were  equally  pre* 
pared  to  issue  a  commission,  the  preference  should  be 
determined  by  lot.  Now  the  facts  o£  the  caae  are,  that 
on  Satunk^  last  apfdication  was  made  by  the  t)theF  side 
that  a.  country  eammiseion  might  issue.  The  docket, 
therefore,  was  not  for  slJUU,  but  for  a  eemmieeion; 
and  thi^  error  runs  through  all  their  docket  papers. 
On  Monday,  no  regular  docket  papers  being  in  the  office, 
we  were  ready,  he  added,  to  proceed  imtanier.  This, 
it  is  contended,  is  a  mere  clerical  error.  But  granting 
that  to  be  so,  are  we  to  suffisr  fbar  their  clerical  error  ? 
If  a  Member  of  Parliament  franks  a  letter  on  the  1st  of 
Jamiary,  mistaking  the  year,  will  the  Post  Office  forbear 

m 

to  charge  the  postage  for  this  clerical  error?  '  The 
rules  and  orders  of  this  Court,  as  to  striking  the  docket, 
were  published  on  the  12th  of  January,  and  these 
were  acted  upon  at  Manchester,  which  was  at  a  greater 
distance  from  London  than  Worcester.     But  I  contend 

(a)  29  Dec.  1806. 
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diat  this  cannot  be  considered  a  mere  clerical  error,  for        >832. 
they  do  not  swear  on  the  other  side  that  they  did  not      « 

^  •'Ex  parte 

know  the  new  order.     I  must,  therefore,  presume  that    *>'  Anthonv 

Lechmsre 

they  knew  it ;  and  there  was,  in  fact,  time  enough  for     and  others. 

that  purpose.    But  there  is  another  omission,  which  I 

have  a  right  to  avail  myself  of.    Their  affidavit  of  debt 

does  not  state  what  the  consideration  for  it  was.    We 

state  in  ours,  that  the  consideration  is  for  goods  sold  and 

delivered.     Now  when  there  is  no  competition  for  the 

docket,  though  this  may  be  considered  no  objection; 

yet  when  two  parties  apply  together,  the  one  who 

makes  the  more  regular  affidavit  ought  to  be  preferred. 

This  doctrine  is  deducible  from  the  case  of  Ex  parte 

Hard/nan,  1  Jac.  &  W.  293,  where  it  was  decided, 

that  in  issuing  a  country  commission,  if  one  party  is 

not  prepared  to  certify  respecting  the  commissioners, 

as  required  by  the  general  order  of  S5th  July,  1817, 

and  the  other  party  is  so  prepared,  the  latter  is  entitled 

to  the  commission. 

Mr.  Montagu  then  read  the  affidavit  of  Pifnsanby, 
the  London  creditor.  This  imputed  improper  motives 
to  the  parties  applying  for  a  country  commission,  and 
charged  them  with  intending  to  work  it  in  a  collusive 
manner,  and  for  the  purpose  of  appointing  assignees 
who  would  favour  the  bankrupt,  to  the  prejudice  of  Ae 
general  creditors.  The  deponent  swore  that  he  and 
his  partner  resided  in  London,  and  were  creditors  to 
die  amount  of  £300  and  upwards,  and  that  there  were 
various  other  London  creditors;  that  the  London 
creditors  were  far  more  numerous  than  those  in  the 
country,  and  that  the  working  of  a  London  commission 
would  be  more  beneficial  to  the  creditors  at  large  than 
the  working  of  one  at  Worcester. 


14  CASES  IN  THE  COURT  OF  BANKRUPTCY, 

1 SS2.  Hu  Honor  the  Chibf  Judge. — The  Court  are  unani- 

£jp,^  mously  of  opinion  that  the  petitioner  ought  to  be  allowed 
"t^sir  to  strike  his  docket,  and  that  the  fiat  should  issue  to  the 
and  othsn.  country  Creditor.  It  is  not  necessary  that  the  affidavit 
should  state  the  consideration  for  the  debt;  nor  do 
the  cases  cited  by  Mr.  Montagu  appear  to  me  to  bear' 
upon  the  facts  of  this  case. .  Those  cases  contemplate 
the  circumstance  of  two  parties  applying  together  at  the 
Bankrupt  Office ;  but  here  one  party  came  on  the 
Saturday,  and  the  other  on  the  Monday.  It  seems  to 
me  very  doubtful  whether  the  Lord  Chancellor  might 
not  have  issued  a  ^t  on  the  original  docket  papers, 
particularly  on  reference  to  the  ISth  and  16th  sections 
of  the  act,  which  fit  every  part  of  the  machinery  appli- 
cable to  a  commission  of  bankrupt  to  a  ^fiat.  But 
whether  the  Chancellor  could  or  could  not  have  done 
so,  as  this  is  the  first  occasion  of  such  inaccuracy 
occurring  after  a  change  of  system  in  administering  the 
bankrupt  law,  I  think  the  petitioner  ought  to  be  placed 
in  the  same  situation,  as  if  the  Secretary  of  Bankrupts 
had  allowed  his  first  documents  to  pass. 

His  Honor  Sir  A.  Pell. — With  respect  to  the  mis- 
take of  the  word  *'  commissiony*"  instead  of  "^t,"  in 
the  first  docket  papers,  this  evidently  arises  out  of  the 
pecuUar  posturein  which  bankruptcy  proceedings  were 
during  the  last  week.  The  order  of  thb  Court  for  the 
alteration  in  the  form  of  proceeding  was  not  issued  till 
the  12th  January,  and  it  was  the  very  next  day  that  the 
parties  in  the  country  sent  up  these  papers.  I  think  it 
fair  to  presume,  therefore,  that  the  parties  in  the  coun- 
try, although  they  do  not  say  so,  were  ignorant  of  that 
order;    for  if  they  knew  it,  there  could  not  possibly 
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be  any  reason  for  not  using  die  word  ^^fiaii*  instead  of       \%%%. 
the  word  "  C^mrnUsian"  „      1 

£z  parte 

Sir  Anthony 

Lbcrmere 

His  Honor  Sir  J.  Cross. — Although  the  officer  of     ^^  others. 
the  Court  was  perfectly  right  in  the  caution  he  used 
on  this  occasion,  yet  I  think  the  Chancellor,  if  he  had 
been  appHed  to  under  these  circumstances,  would  have 
granted  a,^at  upon  the  original  docket  papers. 

His  Honor  Sir  G.  Rose. — I  think,  also,  that  the  Se- 
cretary of  Bankrupts  wonld  not  have  exceeded  his 
authority,  if  he  had  issued  ajiat  to  the  first  applicant; 
to  whom  it  was  but  reasonable,  under  all  the  circum- 
stances, diat  a  fair  indulgence  should  be  granted. 

Mr.  Montagu  then  applied  for  costs  out  of  the  estate, 
which  the  Court  refused. 


Ex  parte  Swain.  j^„^  ,8. 

JflR.  WRIGHT  applied  on  behalf  of  an  attorney.  An  attoraey, 
that  the  officer  of  the  Court  might  be  permitted  to  bodily  infinnity 
attend  him  with  the  roll  of  the  Court,  in  order  to  gwom  in,  was 
register  bis  admission,  on  an  affidavit  of  the  party  that  admitted,  on 
be  was  unable,  through  bodily  infirmity,  to  attend  per-  J^^^^i^fo^  , 
sonally  in  Court  for  the  purpose  of  being  admitted  and  q^^^° 
enrolled. 


His  Honor  the  Chief  Judge. — ^The  officer  of  the 
Court  may  enter  the  name  of  the  attorney,  on  the  usual 
affidavit  that  he  is  an  attorney  of  one  of  the  other 
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1832.        Courts   of  Westminster  Hall,    without  troubling  the 
ETparte      officer  to  attend  him  with  the  rpU.     And  as  the  party 
^^^'^*       cannot  attend  in  Court  to  make  his  affidavit^  he  must 
be  sworn  before  a  Master  in  Chancery. 


Ex  parte  James  Gooden  Helsby^  in  the  matter  of 
Thomas  Helsby  the  Elder,  James  Gooden  Helsby, 
January  18.      and  Thomas  Helsby  the  Younger. 
The  bankniDt     J  jj  ^^jg  ^^^^  ^^^  petition  to  the  Court  of  Review  stated, 

during  the  forty  * 

days  allowed      ^^f^  ^  Commission  issued  on  the  8th  of  November  last 

for  his  examina- 

tioD,  is,  for  the   against  the  petitioner  James  Gooden  Helsby,  jointly 

benefit  of  his  ^  ^ 

creditors,  privi-  with  the  Said  Thomos  Helsby  the  elder  and  Thomas 

leged  from 

arrest  even  upon  Helsby  the  younger,  under  which  the  petitioner  was 
gatum,  declared  a  bankrupt;  and  that,  pursuant  to  notice  in 

the  London  Gazette,  and  the  summons  of  the  com- 
missioners, he  attended,  on  the  3d  of  January  instant, 
at  the  Clarendon  Buildings  in  South  John  Street,  in 
Liverpool,  and  then  and  there  surrendered  himself,  and 
duly  submitted  to  be  examined  before  the  major  part 
of  the  commissioners.  That  the  examination  of  the 
petitioner  continued  till  about  half-past  one  o'clock, 
when  the  commissioners  adjourned  the  same  until  the 
8th  of  February  next,  and  duly  indorsed  their  protec- 
tion on  the  summons.  That  immediately  after  the 
examination  of  the  petitioner  was  concluded  on  the  3d 
of  January,  and  at  the  moment  the  petitioner  was  pre- 
paring to  leave  the  room  in  which  the  meeting  was 
held,  and  return  to  his  place  of  residence  in  Westmore- 
land Place,  in  Liverpool,  one  John  Ogle,  an  officer  of 
the  Sheriff  of  Lancashire,  came  into  the  room  and 
inquired  which  was  John  Gooden  Helsby  \  upon  which 
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the  petitioner  daid  he  was  that  person,  when  the  officer  ^^^^* 
said  he  had  a  writ  against  the  petitioner  at  the  suit  of  £z  parte 
Brogden  and  Garland.  That  the  petitioner  thereupon 
presented  to  him  the  protection  of  the  commissioners, 
but  that  the  officer  said  that  would  not  protect  him 
against  the  writ  he  then  held.  That  the  officer  then 
arrested  the  petitioner  upon  a  writ  of  capias  utlagatumf 
in  a  certain  action  wherein  it  was  stated  that  the  peti- 
tioner had  been  outlawed  at  the  suit  of  John  Brogden 
and  James  WilUam  Garland.  That  James  Spyer  sued 
out  the  said  writ  as  the  plaintiff's  attorney  in  the  action, 
and  came  down  to  Liverpool  for  the  express  purpose, 
as  the  petitioner  believed,  of  effecting  his  arrest,  and 
insietdd  on  the  petitioner  being  conveyed  to  prison, 
and  refused  to  release  him  out  of  custody,  altiiough 
Spyer,  and  Ogle  the  officer,  both  well  knew  that  the 
petitioner  had  been  attending  before  the  commissioners 
for  the  purpose  of  passing  his  last  examination,  and* 
that  he  had  not  then  returned  home  after  such  exami- 
nation. The  petitioner  then  submitted  to  the  Court,  that 
Spyer  and  Ogle  were  guilty  of  a  contempt  of  the  autho- 
rity of  the  great  seal,  in  such  arrest  and  imprisonment, 
and  that  the  petitioner  was  entitled  to  be  protected 
from  arrest  during  the  period  aforesaid.  That  the' 
petitioner  was  afterwards  conveyed  to  Lancaster  Castle,' 
which  was  at  such  a  distance  from  the  residence  of  his 
solicitors,  thathis  signature  to  the  petition  could  not  be 
attested  by  them,  without  considerable  expense  to  the 
petitioner. 

The  petitioner  therefore  prayed,  that  the  signature  of 
his  agent  in  the  matter  of  this  petition  on  his  behalf- 
might  be  deemed  sufficient,  and  that  the  petitioner 
might  be  forthwith  discharged  out  of  custody,  and  that' 

VOL.  I.  c 
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the  said  James  Spyer  and  John  Ogle  might  be  ordered 
to  pay  the  costs  of  and  incidental  to  this  application, 
and  also  all  costs  occasioned  by  the  arrest  and  the 
detention  of  the  petitioner  in  custody. 


January  1.6. 


January  18. 


Mr.  Koe,  for  the  petitioner,  had  on  a  former  day  in 
this  term,  on  an  affidavit  of  the  facts  stated  in  the  above 
petition,  obtained  an  order  of  the  Court,  that  the  sig- 
nature of  the  bankrupt  to  the  petition  might  be  dis- 
pensed with,  and  that  service  of  the  petition  and  order 
on  the  attorney  in  London,  who  had  issued  the  writ, 
might  be  deemed  good  service. 

The  petition  came  on  this  day  for  hearing,  when  it 
was  agreed  that  the  facts  stated  in  the  petition,  as  to  the 
arrest,  were  correct,  and  that  the  cause  of  action  for 
which  the  bankrupt  had  been  arrested  was  an  action 
of  debt. 


Mr.  Kpe  now  urged,  in  support  of  the  prayer  of  die 
petition  for  the  bankrupt's  discharge,  that  the  bankrupt 
was  protected  from  arrest,  not  only  by  reason  of  the 
protection  of  the  commissioners  indorsed  on  his  sum- 
mons, but  also  by  the  common  law;  for  he  must  be 
considered  as  a  witness  summoned  to  be  examined 
before  the  commissioners  for  the  benefit  of  the  cre^ 
ditors;  and  the  common  law  protects  a  witness  against 
any  civil  process,  even  though  issued  by  the  crown. 
This  principle  is  recognized  by  Lord  Eldon  in  Ex  parte 
RuMeU(a),  which  was  the  case  of  an  extent  issued 
agaihst  the  bankrupt  for  a  debt  due  to  the  crown,  and 
in  which  Lord  Eldon  held,  that  though  the  crown  was 
not  bound  by  the  statutes  in  bankruptcy,  the  bankrupt 

(if)  1  Rose,  278. 
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was  entided  to  his  discharge,  on  the  spirit  of  the  com-        1832; 
mon  law,  affecting  the  crown  equally  with  any  other       ETparte 
creditor.     He  admitted  there  was  no  case  precisely  in       Helsby. 
point  with  this,  but  he  contended  that  there  was  no' 
material  difference  between  an  arrest  on  a  capias  uU 
lagaium  and  an  arrest  on  an  extent,  for  both  were  to 
compel  the  payment  of  a  debt.     And  though  in  cases 
of  felony  the  bankrupt  would  not  be  protected,  yet 
process  of  outlawry  in  a  civil  action  could  not  be  con- 
sidered as  criminal  process,  so  as  to  deprive  the  bank- 
rupt of  the  protection  allowed  him  for  passing  his  exa- 
mination. 

Mr.  G.  Richards,  contra,  cited  Ex  parte  Temple  {a) ^ 
where  Lord  Eldan  held,  that  a  bankrupt  is  not  by  virtue 
of  the  commissioners'  protection  privileged  from  arrest 
at  the  suit  of  the  crown,  unless  he  be  in  actual  attend- 
ance before  them.  The  point  in  this  case  is,  whether 
a  capias  utlagatum  can  be  considered  as  civil  process. 
The  consequence  of  outlawry  is,  putting  a  man  out  of 
the  protection  of  the  law,  so  that  he  is  incapable  to 
bring  an  action  for  redress  of  injuries,  and  it  is  also 
attended  with  the  forfeiture  of  all  his  goods  and  chattels 
to  the  king.  [Sir  A.  Pell.  You  are  aware  that  in  an  ac- 
tion at  law  the  plea  of  outlawry  is  merely  a  plea  in  abate- 
ment.] In  equity  it  is  different.  The  plaintiff  in  the 
outlawry  has  no  title  to  the  goods  of  the  party  outlawed, 
until  he  obtains  a  grant  from  the  crown ;  and  the  crovm 
is  not  a  trustee  for  the  plaintiff,  but  it  is  merely  out  of 
grace  that  the  king  makes  such  grant ;  Anon,  v.  Brom- 
ley (b).  In  Summervill  v.  fVatkins  (e)  it  was  held,  also, 
that  a  party  outlawed  had  no  locus  standi  in  CuriA,  so 

(a)  2  Rose,  22.  (h)  2  P.  Wms.  269.  (c)  14  East,  636. 
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ISd?,  as  to  be  relieved  from  an  arrest  on  a  capieu  utlagatum^ 
Ex  parte  ^^^^  though  he  had  become  bankrupt,  and  the  plaintiff 
ELSBY.  1^  the  outlawry  had  proved  under  the  commission  and 
received  a  dividend  on  his  debt.  As  to  the  question, 
of  costs,  in  case  the  Court  decided  in  favour  of  the 
petitioner,  he  trusted  that  as  no  case  was  cited  to  show 
that  the  arrest  was  illegal,  the  Court  would  not  at  any 
rate  visit  the  parties  with  the  penalty  of  costs,  when 
they  were  acting  in  the  execution  of  the  process  of  the 
law. 

Mr.  Koe^  in  reply.  With  respect  to  the  last  question 
as  to  the  costs,  the  parties  complained  of  knew  well  that 
the  bankrupt  was  entitled  to  his  protection,  for  express 
notice  was  given  to  them  that  he  had  just  been  examined 
before  the  commissioners;  and  he  was,  in  fact,  arrested 
in  the  very  room  where  he  had  been  examined,  and 
when  he  was  preparing  to  go  home.  Spyers,  also, 
being  an  attorney  resident  in  London,  went  unneces- 
sarily to  Liverpool  for  the  express  purpose  of  arresting 
the  bankrupt.  The  cases  cited  on  the  other  side  re- 
lated to  a  claim  of  property  by  the  outlaw ;  but  this  is 
a  case  of  personal  liberty,  and  the  writ  on  which  the 
bankrupt  was  arrested  is  nothing  but  a  civil  process 
issued  for  the  purpose  of  enforcing  a  civil  demand. 
[Sir  A.  Pell.  If  you  rely  on  the  117th  section  of  6 
Geo.  4,  c.  16,  your  petition  and  affidavit  should  have 
followed  the  terms  of  that  section,  and  have  alleged  that 
the  bankrupt  produced  the  summons  under  the  hands  of 
the  commissioners  to  the  officer  who  arrested  him,  and 
gave  the  officer  a  copy  thereof.]  I  rely  on  the  spirit  of 
the  common  law,  and  on  what  Lord  Eldon  says  in  Es 
parte  Russell, 
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His  Honor  the  Chief  Judge. — This  being  a  question  ^  ^^^• 

of  great  importance,  and  one  entirely  depending  upon  Ex  parte 
the  principles  of  the  common  law, 

Cur.  adv.  vult. 

His  Honor  the  Chief  Judge. — This  case  was  argued  January  19. 
before  the  Court  yesterday,  and  as  there  was  no  express 
authority  on  the  subject,  and  the  case  involved  very  nice 
and  conflicting  principles  of  law,  the  Court  has  taken  time 
to  consider  of  its  judgment.  The  petition  prays  that  A 
bankrupt,  who,  while  attending  before  commissioners  to 
pass  his  examination,  was  arrested  on  a  writ  of  capias 
uilagatum  in  a,  svit  instituted  for  the  recovery  of  a  debt, 
may  be  discharged  out  of  custody.  Two  questions 
arise  on  the  facts  stated  in  this  petition.  1.  Whether 
the  protection,  afforded  by  the  law  to  bankrupts  and 
others  attending  Courts  of  justice,  extends  to  process  of 
outlawry.  2,  Whether  the  personal  disability  of  an  out- 
law deprives  him  of  all  locus  standi  in  Curia^  for  the 
purpose  of  claiming  his  discharge. 

The  Court  is  of  opinion,  that  the  arrest  was  irregu- 
lar, and  that  the  petitioner  is  entitled  to  his  discharge. 
The  protection  to  bankrupts  attending  commissioners 
for  examination  is  twofold :  1 .  Under  the  common  law 
privilege  of  a  witness  attending  a  Court  competent  to 
enforce  hb  attendance,  which  protects  him  eundo, 
morando,  et  redeundo;  according  to  the  doctrine  laid 
down  in  Ex  parte  BusseU{a),  where  Lord  Eldon 
determined  that  a  bankrupt  attending  the  commis- 
tionefs  in  obedience  to  their  summons  was  protected 
from  an  arrest  on  an  extent  at  the  suit  of  the  crown^ 

(4f)  I  Roie»278;  19  Vet.  163. 
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1 832.  which  is  not  in  general  bound  by  the  bankrupt  statutes ; 
£z  parte  ^«  By  the  express  provision  of  the  Bankrupt  Act, 
Helsby.       g  Q^^  ^^  ^  jg^  8.  117,  which  declares  that  "the  bank- 

rupt  sh^  be  free  from  arrest  or  imprisonment  by  any 
creditor  in  coming  to  surrender,  and  after  such  surren- 
der, during  the  4@  days,  and  such  further  time  as 
shall  be  allowed  him  for  finishing  his  examination^ 
provided  he  was  not  in  custody  at  the  time  of  such 
surrender."  The  statute  then  proceeds  to  give  the 
bankrupt  a  remedy  by  action  for  specific  damages, 
under  certain  conditions,  which  upon  this  motion  it  is 
unnecessary  to  discuss.  Now  in  this  case  the  petitioner 
was  arrested  immediately  after  a  part  examination  by 
the  commissioners,  and  whilst  he  was  preparing  to 
return  home,  his  further  examination  having  been  ad- 
journed till  the  8th  of  February.  He  was  arrested 
upon  ei  capias  utlagatum,  founded  on  a  judgment  of 
outlawry  in  a  civil  suit  for  the  recovery  of  a  debt.  He 
therefore  stood  equally  protected  by  the  common  law 
on  the  one  hand,  and  the  provisions  of  the  statute  on 
the  other,  unless  the  nature  of  the  process  presents  an 
answer  to  his  claim.  But  it  has  been  urged,  that  the 
nature  of  the  process  does  present  such  answer;  that 
it  is  not  like  the  ordinary  process,  on  which  debtors 
are  arrested ;  and  that  its  immediate  and  avowed 
purpose  is  not  to  compel  the  defendant  to  answer  the 
plaintiflp  in  any  plea,  but  is  a  command  to  the  sheriff 
by  the  king  to  take  the  defendant,  and  have  his  body 
&c.,  ^'to  do  and  receive  what  our  Court  before  na  shaU 
consider  of  him  in  this  behalf."  In  fieict,  however,  this 
process  ia  sued  out  by  the  creditor  for  the  same  single 
purpose  and  object,  for  which  the  common  capias  and 
latitat  are  sued,  viz.  to  compel  the  defendant  to  pay 
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the  debt  for  which  the  action  is  brought.  Inform,  it  is  183^. 
crimioal  process  for  contempt;  in  substance,  it  is  civil  ETparte 
process  to  enforce  the  payment  of  a  debt.  Will  the  ^'sj-sov. 
form  of  the  process  then  affect  the  privilege  of  the  bank- 
rupt? In  re  M*  Williams  (a)  Lord  Redesdale  lays  down 
the  rule,  that  the  thing  to  be  considered  is  not  the  form 
of  the  process,  but  the  cause  of  issuing  it;  and  that  every 
modcj  by  which  a  creditor  can  arrest  a  bankrupt  for 
debt,  comes  within  the  meaning  of  the  Bankrupt  Act  (6). 
That  the  process  resorted  to  id  process  of  contempt, 
therefore,  signifies  nothing;  for  the  principle  laid  down 
by  Lord  Redesdale  has  been  confirmed  and  acted  upon 
in  many  cases  in  England,  which  decide  that  the  pro- 
cess of  contempt  is  considered  as  civil  process  for 
various  purposes.  Thus  in  Ex  parte  Parker  {c),  where 
a  bankrupt,  on  returning  from  his  examination  before 
the  conmiissioners,  was  arrested  on  an  attachment  for, 
contempt,  in  not  paying  money  pursuant  to  an  award 
which  had  been  made  a  rule  of  Court,  Lord  Lough- 
borough  ordered  him  to  be  discharged  out  of  custody, 
upon  the  ground  that  the  attachment  was  merely 
process  to  enforce  the  payment  of  money.  So,  again, 
in  Ae  King  v.  Edwards  (d),  Lord  Tenierden  says,  *'  It 
has  always  been  held^  that  attachments  for  nonpayment 
of  money  are  in  the  nature  of  civil  process  to  enforce  the 
payment  of  a  debt,  and  that  persons  in  custody,  under 
an  attachment  for  disobedience  of  an  order  of  Court 
for  payment  of  money,  are  in  custody  for  a  civil  debt, 
aod  that  die  debt  is  proveable  under  the  commission.*' 
The  same  doctrine  was  also  held  by  Lord  Eldon  ia 
WiM  T.  Atkinson  (^).    Is  it  then  any  strain  of  this 

(a)  1  Sch.  &  Lef.  174.      (b)  Irish  Statute,  II  &  12  Geo.  3,  c.  8»  s.  t8. 
(c)  3  Vet.  554.  (</>  9  B.  &  C.  652.  (e)  2  Rose,  19j6. 
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1832.       genera)  princii^e   to   apply  it  to  a  capias  utlagaium, 
^    £z  parte       ^^^  ^^  ^^^^^  ^^^^  ^°  ouilaw  in  a  ciril  action  is  in  the 

same  condition  ?  In  Hesse  v.  Wood  (a)  it  is  said  by 
Gibbs,  J.,  that  the  process  of  outlawry  is  now  used  only 
as  a  proceeding  in  the  suit  to  bring  in  the  party,  and 
that  the  reversing  it  is  merely  the  reversing  of  an 
interlocutory  judgment.  There  is  a  great  distinction 
between  outlawry  in  civil,  and  in  criminal^  cases.  In  the 
former  it  is  treated  as  mere  civil  process;  in  the  latter 
it  is  strictly  criminal,  and  therefore  may  be  taken  out 
against  peers,  which  in  the  former  case -it  cannot.  I 
Hale,  P.  C.  199.  An  oudaw,  also,  under  civil  process  may 
be  a  witness,  and  should  therefore  be  entitled  to  the  pro- 
tection of  a  witness;  but  an  outlaw  under  criminal  pro- 
cess cannot  be  a  witness.  Looking  therefore  at  the  ca^ 
pias  uilagatutn  in  this  case  as  merely  civil  process  to 
enforce  the  payment  of  a  debt,  I  am  of  opinion,  and  such 
is  the  opinion  of  the  whole  Court,  that  the  arrest  of  the 
petitioner  while  in  attendance  on  the  commissioners 
was  illegal. 

I  come  now  to  the  second  question, — ^has  the  petitioner 
any  locus  standi  in  judicio,  to  entitle  him  to  claim  the 
protection  of  the  Court  and  his  discharge  from  custody? 
When  process  of  outlawry  was  extended  to  actions  for 
debt,  many  of  the  legal  disabilities  attendant  upon  out- 
lawry in  criminal  prosecutions  followed ;  and  amongst 
others,  the  outlaw  was  held  incapable  of  suing  in  any 
Court,  except  to  reverse  his  own  oudawry.  Giriffiihy. 
Middleton  (i),  Jason  v.  Kite  (c).  According  to  Britton, 
Jtespondra  a  iouts^  mes  nul  respondra  a  luy.  And, 
upon  this  principle,  a  man  outlawed  in  an  action  for  a 
debt  would  be  incompetent  to  claim  in  a  Court  of  jus- 

.  (tt)  4  Taunt.  694.  (b)  Cro.  Jac.  426.  (c)  SiU.  43. 
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tice  any  civil  right,  in  which  he  alone  was  interested,  or  1832. 
a  release  from  any  personal  responsibility  to  others,  ETpairte 
until  he  had  obtained  a  locus  standi  in  Judieio,  by  ap-  Helsby. 
pearing  to  reverse  the  outlawry.  Upon  this  principle, 
the  case  cited  at  the  bar  of  Summervil  v.  Watkins  (a), 
and  also  the  case  before  mentioned  of  Gr\ffiih  v.  Mid-- 
dleiim,  were  decided.  So,  in  like  manner,  it  was  held 
in  the  Common  Pleas,  in  the  case  of  Loakes  v.  Hoi- 
beach  {b\  that  a  party,  who  had  been  outlawed  in  the 
Court  of  King's  Bench  in  an  action  to  recover  the 
arrears  of  an  annuity,  could  not  be  heard  in  the  Com- 
mon Pleas  on  a  motion  to  set  aside  the  annuity,  on  the 
ground  that  where  the  object  of  the  outlaw  was  eul 
Ivcrandum,  there  ought  to  be  ability  in  the  person,  and 
that  as  the  application  made  by  the  defendant  was  to 
gain  by  way  of  discharge  from  the  annuity,  which  is 
the  same  as  to  gain  by  way  of  perquisition,  that  is,  by 
suit  in  an  action,  the  party  could  have  no  locus  standi 
injudicio.  But  in  all  these  cases,  the  advantage  sought 
by  the  outlaw  was  a  pecuniary  gain  or  discharge,  in 
which  none  but  himself  was  interested,  the  denial  of 
which  involved  no  public  inconvenience,  and  compro- 
mised no  public  policy.  But  the  case  before  the  Court 
stands  on  very  different' grounds.  The  protection 
afforded  to  witnesses  and  bankrupts  is  not  given  for 
their  personal  advantage;  but,  in  the  case  of  witnesses, 
it  is  for  the  benefit  of  the  suitors,  and  the  advancement 
of  public  justice,  and  is  indeed  the  privilege  of  the 
Court,  and  not  that  of  the  witness.    This  appears  from 

m 

what  Lord  C.  J.  De  Grey  says  in  Cameron  v.  Lights 
foot{c\  which  is  cited  by  Gibbs,  C.  J.  in  Nixon  v* 

(a)  14  £ait,  636.    And  see  aho  the  case  of  Bewehamp  t.  Tamkins, 
3  Taunt.  141. 
(ft)  4  fiiog.  4 19.  (c)  2  W.  Bl.  1 190. 
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1833.  Burt  (a).  In  the  case  of  a  bankrupt,  his  protection  is 
Ezparte'  ^^^  ^^^  benefit  of  the  creditors  at  large ;  and  it  is  con- 
Hemby.  ^^^  ^^  ijjg  whole  policy  of  the  bankrupt  laws,  that 
one  creditor  should  avail  himself  of  the  bankrupt's 
attendance  before  the  commissioners,  for  the  purpose 
of  enforcing  his  own  individual  claim,  to  the  commoD 
detriment  of  the  rest  of  the  creditors. 

Looking  therefore  at  this  petition,  as  an  appUcation 
for  the  benefit  of  the  creditors  at  large,  and  not  merely 
for  the  personal  advantage  of  the  bankrupt, — consider* 
ing  also  his  protection  as  the  privilege  of  the  Court 
and  of  the  creditors,  in  the  same  way  that  the  privilege 
of  an  attorney  is  regarded  as  the  privilege  of  his  client, 
and  the  privilege  of  a  member  of  parliament  as  the 
privilege  of  his  constituents  and  of  the  pubUc, — the 
Court  is  of  opinion,  that  the  petitioner  ought  to  be  dis- 
charged out  of  custody,  and  that  the  petitioner's  costs 
of  the  arrest,  and  other  incidental  expenses  should  be 
paid  out  of  the  estate;  but  that  so  much  of  the  prayer 
of  the  petition,  as  asks  for  costs  against  the  solicitor 
and  sheriff's  officer,  should  be  dismissed. 

His  Honor  Sir  A.  Pell. — ^This  is  a  case  of  consider- 
able difficulty,  and  I  own  I  have  had  much  doubt  upon 
it  in  my  own  mind.  Upon  the  whole,  however,  I  incline 
to  concur  with  his  Honor  the  Chief  Justice  in  the  opinion 
which  he  has  delivered,  more  especially  as  this  is  an  ap- 
plication in  favour  of  the  liberty  of  the  subject;  and 
every  intendment  should,  therefore,  be  made  against  a 
capias  u$l4HgatwH  in  a  civil  suit — a  process  which  is  now 
considered  little  more  than  a  private  execution.  My 
difficulty  in  (his  case  has  arisen  from  the  strong  terms  in 

(a)  7  Taunt.  689. 
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which  the  law^  with  reference  to  outlawry,  is  laid  dowo  IS32. 
in  many  decided  cases,  as  well  as  in  all  the  text  books.  £x  parte 
In  Co.  UL  128  it  appears,  that  a  person  outlawed  ^^^sb^. 
cannot  regularly  maintain  an  action;  for  by  his  con- 
tamacy  he  is  out  of  the  king's  protection,  and  he  shall 
have  no  privilege  or  benefit  from  that  law,  of  which  he 
is  himself  a  violator,  and  to  which  he  refiises  to  be  amen- 
able. And  in  the  case  of  Louies  v.  HolbeacA  (a),  the 
Court  of  Common  Pleas  held,  that  lui  outlaw  in  a  civil  suit 
cannot  be  heard  in  Court  to  make  a  motion  for  his  own 
benefit.  In  the  case  now  before  the  Court,  the  appli- 
cation is  by  the  bankrupt,  being  an  outlaw,  and  it  b 
made  by  his  counsel  for  his  benefit.  There  can  be  no 
doubt,  tliat  if  the  outlawry  had  been  founded  on  criminid 
process,  this  application  must  have  been  refused.  My 
first  impression  was,  that  the  petition  in  this  matter 
had  been  framed  entirely  on  the  117th  section  of  the 
6  Geo.  4,  c  16;  and  had  that  been  the  case,  as^  the 
petitioiier  has  not  cmnplied  with  the  conditions  of  that 
section,  the  petition  could  not  have  been  sustained; 
unless,  indeed,  that  part  of  the  clause  imposing  those 
conditions  could,  as  perhaps  it  might,  be  considered  as 
merely  with  a  view  to  the  benefit  of  the  party  arrested^ 
by  enabling  him  to  recover  the  penalties  therein  men- 
tioned (6).    The  case  of  Louies  v.  Holbeack  (a)  certainly 

(a)  4  Biog.  41d. 

(»>  Tbe  iRwds  of  the  IHth  aeetioii  an—"  Thtt  the  baikntpt  fthaU  \m 
fkw  litem  arrest  or  imprUoniBeDi  by  any  eradilor  in  coming  to  sunaodori 
and  after  tuck  surrender,  during  tho  said,  finty-two  da(fs,  and  siich  faithot 
tiaw  as  shaU  be  allowed  Urn  for  fittisbiiig  bb  examtDatio&,  provided  he  wee 
sot  in  cnstody  at  Hie  time  el  such  soiTiMder ;  and  if  sach  benknipt  shall  be 
airaalf d  fier  debt,  or  on  any  escape  warrant,  ka  comiDg  to  suxiender,  or  shaU 
ate  bis  sonender  be  so  azfeslsd  within  the  time  aforesaid,  be  shall,  os 
piodncing  the  summons  under  the  hands  of  the  Conunissienen  to  the  eflwei 
who  shall  arrest  him,  and  giving  such  officer  a  copy  thereof,  be  immediately 
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1832.  appears,  at  first  sight,  to  be  very  strong  against  this 
ETroiie  application;  but  there  the  party  was  suing  for  his  own 
HfiLSBY.  benefit,  which  an  outlaw  has  clearly  no  power  to  do. 
In  this  case,  however,  the  bankrupt  stands  in  a  different 
posture.  The  protection  afforded  him  is  for  the  benefit 
of  his  creditors,  and  not  for  himself  alone.  If  he  is 
arrested,  therefore,  while  attending  for  their  benefit,  it 
is  fit  they  should  not  be  prejudiced  by  his  detention. 
A  great  distinction  arises  where  a  party  claims  a  per- 
Sonal  advantage  for  himself,  and  where  the  application 
is  for  the  benefit  of  others.  The  case  of  Groves  v.  De 
Castro  (a)  sufiiciently  proves,  that  a  capias  utlagatum 
in  a  civil  suit  is  to  be  considered  only  as  a  private  exe» 
cution.  Process  of  outlawry  also  in  a  civil  suit  does  not 
prevent  a  man  from  being  a  witness,  for  his  contumacy 
ought  not  to  deprive  others  of  their  interest  in  his  tes- 
timony. So  in  Co.  Lit,  8  a  it  is  laid  down,  that  persons 
outlawed  in  debt,  trespass,  or  the  like,  may  be  heirs. ' 
And  in  Co,  Lit.  IS&a  it  is  said,  that  the  disability  of 
outlawry  in  the  plaintiff  is  only  pleadable  where  he  sues 
in  his  own  right,  and  not  where  he  sues  in  auter  droit. 
The  same  point  is  determined  also  in  KilUgrew  v.  KU- 
UgretCf  1  Vem.  184.  According  to  the  case  of  Loukes  v. 
Holbeach  (i),  an  outlaw  may  be  relator  for  the  benefit  of 

discharged  ;  and  if  any  such  o£Scer  thall  detain  any  such  bankrupt  after  he 
shall  have  shown  such  summons  to  him  as  aforesaid,  such  oiBoer  shall  forfeit 
to  such  bankn^t,  for  his  own  use,  the  sum  of  £5  for  every  d^  he  shall  de- 
tain such  bankrupt,  to  be  recovered  by  action  of  debt  in  any  Court  of  Record 
at  Westminster,  in  the  name  of  such  bankrupt,  with  ful^  costs  of  suit."  It 
would  seem,  therefore,  that  the  production  of  the  summons  to  the  oiBeer,  and 
giving  the  officer  a  copy,  an  essential  preliminaries  only  to  an  actum  against 
(he  oflkser  for  damages,  and  ought  not  to  afiect  the  right  of  the  bankrupt  to 
apply  to  the  Court  for  his  discharge  from  the  imprisonment,  under  the  first 
part  of  the  above  enactment, 
(o)  Bunb.  194.  (6)  4  Bing.  422. 
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die  crown,  or  a  charity ;  and  he  may  also  prosecute  an  in-      *  1 8d£. 
formation  for  the  king,  though  not  if  it  is  to  procure  any       rTZIL 
benefit  for  himself.     One  difficulty  has  struck  my  mind^       Hslmy. 
which  I  do  not  know  well  how  to  reconcile,  and  it  in 
this, — that  though  an  outlaw  in  a  civil  suit  may  be  exa- 
mined as  a  witness,  he  is  prevented  from  acting  as  a 
juror  (a).    I  have  before  observed,  that  this  is  a  case  of 
considerable  doubt ;  but  when  we  contrast  the  personal 
liberty  of  the  subject  on  the  one  hand,  and  the  doubt 
as  to  the  application  of  a  severe  law  on  the  other,  I 
think  the  latter  should  certainly  give  way,  and  I  there- 
fore agree  that  the  petitioner  ought  to  be  discharged. 

HU  Honor  Sir  J.  Cross. — As  the  Chief  Justice  has 
delivered  the  unanimous  judgment  of  the  Court,  I  have 
only  to  say,  that  I  entirely  agree  in  the  opinion  he  has 
expressed. 

His  Honor  Sir  G.  Rose,  also  concurred. 

Mr.  Koe  then  urged, — in  regard  to  the  question  of 
costs — that  the  Court  had  decided  that  the  petitioner 
had  been  wrongfully  arrested,  and  was  entitled  to  be 
discharged,  and  yet  had  ordered  him  to  pay  the  costs 
himself;  for  such  might  be  the  effect  of  the  order,  as 
it  was  possible  that  his  estate  might  yield  a  surplus. 
He  submitted,  that  the  officer  who  arrested  him,  and 
the  solicitor  who  directed  the  arrest,  should  pay  the 
costs;  or,  at  any  rate,  that  the  matter  should  stand 
over,  without  prejudice,  till  they  could  be  heard. 

(a)  The  reason  why  an  outlaw  is  deemed  incapable  of  serriog  on  a  jury, 
with  great  deference  to  the  learned  Judge,  appears  to  be  sufficiently  obvious. 
A  man  must  be  possessed  of  certain  pr<rpeny  in  order  to  qualify  him  as  a  juror ; 
but  an  ouilatp  can  have  no  property  whatever,  until  his  outlawry  is  reversed. 


30 


CASES  IS  THE  COURT  OF  BANKRUPTCY, 


1832. 

Ex  parte 
Helsby. 


Hie  Honor  the  CniEV  Judge. — We  liave  relieved  the 
officer  from  the  liability  of  costs  without  hearirrg  him, 
and  have  thrown  the  charge  of  them  on  the  estate,  as  it 
was  for  the  benefit  of  the  assignees  and  creditors  that 
the  petitioner  was  in  attendance.  We  consider  this 
application  as  if  made  by  them,  for  if  it  were  for  the 
benefit  of  the  party  himself,  he  would  have  no  locus 
standi  in  Curia. 

Order  made  accordingly  for  the  discharge  of  the 
petitioner,  and  that  the  costs  (a)  of  the  petition 
should  be  paid  out  of  the  estate,  the  bankrupt 
undertaking  to  bring  no  action. 

(a)  With  respect  to  the  question  of  costs,  it  was  held  by  Lord  EU&n,  io 
Ex  parte  Woods,  1  Rose,  46,  18  Ves.  I,  which  was  a  similar  case  of  a 
sberifT's  officer  arresting  a  bankrupt  during  his  protection,  that  the  coats  must 
be  paid  by  the  officer.  "  In  every  case  of  privilege,*'  his  Lordship  aays, 
"  and  more  particularly  in  that  of  a  bankrupt,  parties  guilty  of  a  violation  of 
it  must  abide  by  the  consequences  :  the  bankrupt  must,  at  the  costs  of  the 
officer,  be  put  in  the  situation  he  was  in  before  the  arrest" 


Westminster  • 
Hull. 

January  20. 

The  Lord  Chan- 
cellor  has  no 
jurisdiction  to 
hear  an  original 
petition  in  bank- 
ruptcy since  the 
1  &  2  JT.  4.  c. 
56. 


Coram  Lord  Chancellor. 
Ex  parte  Lowe,  in  the  matter  of  Aaron. 

A  PETITION  for  a  supersedeas  had  been  heard  be- 
fore the  Vice-Cbancellor,  and  dismissed  upon  a  pre- 
liminary objection.  A  petition  of  appeal  was  then 
presented  to  the  Lord  Chancellor,  praying  him  to 
rehear  the  matter,  and  that  the  order  of  the  Vice- 
Chancellor  might  be  discharged ;  which  last  petition 
had  been  answered  in  the  usual  way  by  the  Lord 
Chancellor,  before  whom  the  parties  were  directed  to 
attend  on  the  next  day  of  petitions,  which  was  on  the 
10th  January,  1832,  the  day  previous  to  that  in  which 
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the  new  Bankruptcy  Court  Act  came  into  operation.        18d2. 
Before  the  petition  of  appeal  could  be  brought  on  for       ^^  p^^t^  . 
hearing,  the  new  Judges  of  the  Court  of  Bankruptcy        I^we. 
had  begun  to  exercise  their  fiinctions ;  and  the  parties 
being  desirous  to  know  whether  they  were  to  hear  this 
petition  before  his  Lordship,  or  the  new  Judges, 

Mr.  Twiss  accordingly  requested  to  have  his  Lord- 
ship's directions  as  to  the  tribunal  before  which  the 
matter  was  to  be  brought  on. 

Lord  Brougham,  C. — I  have  no  doubt  whatever 
upon  the  question.  The  authority  of  the  new  Judges 
is  exclusive.  I  have  no  control  or  authority  whatever 
over  them,  except  what  the  act  of  parliament  gives  me, 
namely,  to  hear  appeals  from  their  decisions  in  the 
precise  manner  pointed  out  by  the  act.  I  have  come 
to  this  conclusion,  not  without  due  deliberation,  nor 
without  competent  advice.  The  new  Judges  have  the 
authority  out  and  out,  and  I  have  good  reason  to 
believe  it  was  intended  by  the  legislature  that  they 
should  have  that  authority.  It  is  therefore  clear,  in 
my  opinion,  that  the  petition  alluded  to  must  be  re- 
moved to  the  Court  of  Review,  and  heard  by  the 
Judges  there.  I  shall  make,  however,  no  order  upon 
the  subject.  All  that  I  state  decisively  is,  that  I  have 
no  jurisdiction  in  the  matter  now  submitted  to  me. 
The  parties,  therefore,  must  look  into  the  act  of  parlia- 
ment, and  be  guided  by  its  provisions  (a). 

(a)  The  same  point  as  to  the  jurisdiction  was  shortly  after  this  decision 
argued  more  fully  before  the  Lord  Chancellor  and  the  Vice-Chancellor,  by 
the  SoiicitDr  General,  Sir  Bdword  Sugdent  and  Mr.  Montagu,  in  Ex  fmu 
Langataa,  re  Cardrff,  Es  part*  Betuan,  re  Dilunn^h,  and  Ex  parte  Ward,  re 
Austin,  iu  Lincoln's  Inn  Hall,  on  February  18th,  1832,  when  an  order  was 
made  directly  the  reverBe  of  the  opinion  above  expressed. 
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1832. 


£x  parte  Say>  in  the  matter  of  Thornton. 


January  21. 

Cottsofapplica-  iHIS  was  a  petition  by  a  mortgagee  of  premises  mort- 

tion  of  mort- 
gagee to  bid  at    gaged  by  the  bankrupt,  and  which  had  been  ordered 

the  sale,  ordered 

to  be  paid  out  of  to  be  sold  ^  praying  for  leave  to  bid  at  the  sale^  and  that 
^        *'      the  costs  of  the  application  might  be  ordered  to  be 
paid  out  of  the  proceeds  of  such  sale. 


Mr.  Wood  appeared  in  support  of  the  petition,  and 
cited  the  case  ot  Ex  parte  Marsh,  1  Madd.  148,  in  sup- 
port of  the  application.  He  admitted,  however,  that  in 
Ex  parte  Robinson,  Mont.  &  M.S61,  the  application  for 
costs  was  refused  (a). 

Mr.  Patteson  appeared  for  the  assignees  to  consent 
that  the  mortgagee  might  bid  at  the  sale;  and  as  he  did 
not  oppose  the  application  for  costs. 

The  Court,  after  some  hesitation  as  to  the  costs, 
granted  the  order  as  prayed,  observing,  that  it  was 
evidently  for  the  interest  of  the  bankrupt's  estate  that 
there  should  be  as  many  bidders  as  possible.  The  Court 
desired  also  it  might  be  understood,  that  in  all  cases 
coming  before  them  the  Judges  would  endeavour  to 
adhere  to  the  present  practice  in  bankruptcy. 

(a)  See  also  £x  paiU  Hammemd,  Buck,  464. 


Ex  parte  Falar,  in  the  matter  of  Andrews. 

January  23.  '^ 

Where  an  as-  1  HIS  was  a  petition  of  the  petitioning.creditor  for  the 
moved,  and  ano-  removal  of  one  of  the  assignees  under  the  commission, 
there^unfTneed  ^^  ^^^  ground  of  his  having  absconded  and  become 

of  any  assign- 

meat  under  the  1  &  2  W.  4,  c.  56. 
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I  insolvent.    It  stated  that  he  iiad  left  his  residence  in        \M%. 

Catherine  Street  in  the  Strand,  without  paying  rent  Ex  paite 
or  taxes,  and  that  he  had  ceased  to  occupy  the  pre- 
mises since  April,  1830;  that  he  had  never  been  heard 
of  since,  but  it  was  believed  he  was  in  Ireland.  The 
petition  therefore  prayed,  that  the  creditors  might  pro- 
ceed to  elect  another  assignee  in  his  stead. 

Mr.  J<icob,  in  support  of  the  petition,  observed  that 
the  only  difficulty  was,  as  to  whether  it  was  necessary  to 
vacate  the  old  assignment,  and  execute  a  new  assign- 
ment to  the  remaining  assignee  and  the  one  to  be  so 
chosen ;  or  whether  the  new  act  of  1  &  S  W.  4,  c.  56, 
s.  25  rendered  such  a  proceeding  unnecessary  (a),  and 
vested  the  estate  in  the  new  assignee,  without  any  fresh 
assignment 

Tbe  Court  were  of  opinion,  that  there  was  no  neces- 
sity for  any  fresh  assignment,  and  that  the  intention  of 
the  act  was  to  save  the  expense  of  an  assignment  in  aU 
c^es.  The  order  was  made  accordingly  for  the  choice 
of  a  new  assignee,  and  for  the  payment  of  the  costs  of 
^  application  out  of  the  estate. 

(■)  The  words  of  the  36th  section  are, "  When  any  penon  hath  been  ad- 
J^Mlged  a  btnkrapt,  all  his  peraonal  estate  and  effects,  present  and  futiire, 
*Idg1i  by  the  laws  nowin  force  may  be  ^assigned  by  commisBioners  acting 
^  the  execution  of  a  commission  against  snch  bankrupt,  shall  become  abso- 
lutely vested  in  and  transfened  to  the  assignees  or  assignee  for  the  time 
^^1 17  yirtne  of  their  appointment,  without  any  deed  of  assignment  for 
^pupoie,  as  fully  to  aU  intents  as  if  such  estate  and  efiects  were  assigned 
^  M  to  such  assignees  and  the  survivor  of  them :  and  as  often  as  any 
<Qch  assignee  shall  die,  or  be  lawfully  removed,  and  a  new  assignee  duly 
'ppoiated,  all  snch  personal  estate  as  was  then  vested  in  such  deceased  or 
namti  assignee,  shall  by  virtue  of  such  appointment  vest  in  the  new  as- 
ligBee,  either  alone  or  jointly  with  the  existing  assignees,  as  the  case  may 
nqoire,  without  any  deed  of  assignment  for  that  purpose." 

VOL.  I.  D 
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is;$t. 

-         ^«  Ex  parte  Brown,  in  the  matter  of  Clark. 

January  23.  '^                           ' 

Mortgagee's  1  HIS  was  a  petition  by  a  legal  mortgagee  for  a  sale 

out  of  the  pro-  of  the  estate,  and  for  leave  to  bid  at  such  sale,  and  that 

tale.  the  costs  might  be  paid  out  of  the  proceeds. 


Mr.  Montagu,  in  support  of  the  petition. 

Mr.  Reynolds,  for  the  assignees,  consented  to  the  order 
for  sale  and  leave  to  bid^  on  the  terms  of  the  assignees 
having  the  conduct  of  the  sale,  but  stated  diat  he  was 
not  authorised  to  consent  to  the  payment  of  the  costs* 

The  Court,  however,  thought  that  the  costs  ought  to 
be  paid  out  of  the  proceeds  of  the  sale ;  Rose,  J.  ob- 
serving, that  that  was  perfectly  fair,  and  was  the  usual 
mode  of  proceeding  (a).  The  order  was  made,  there- 
fore, according  to  the  prayer  of  the  petition,  the  assig- 
nees to  have  the  conduct  and  management  of  the  sale. 

(a)  But  see  Ex  partt  Atkuu9m,  Mont.  &  M.  261 ;  Es  part$  Hammond, 
Buck,  464. 


January  23. 

Under  special 
circumstances 
time  enlarged 
for  openiog  a 
commission ; 
and  a  petition 
was  answered 
for  the  same  day, 
on  which  the 
order  was  ap» 
plied  for. 


Ex  parte  Moody. 

A  JOINT  commission  against  two  partners  had  beto 
issued  on  the  10th  instant,  the  day  before  the  com- 
mencement of  the  jurisdiction  of  the  new  Court  of 
Bankruptcy.  On  the  31st  January  the  petitioning 
creditors  were  prepared  to  prove,  before  one  of  the 
commissioners  under  the  new  act,  a  positive  act  of  bank- 
ruptcy dgainst  one  of  -the  alleged  bankrupts;  but  on 
account  of  the  absence  of  a  witness  at  Tonbridge,  in 
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Kent,  the  petitioning  creditors  were  not  prepared  to     •  'iSSZ. 
prove  an  act  of  l^ankruptcy  against  the  other  partner.       £,  paru 
Under  these  circumstances,  the  commissioner  would  ^^^' 

not  permit  them  to  go  into  the  evidence  they  had 
ready,  as  to  an  act  of  bankruptcy  by  one  of  the  partners. 
They  now  therefore  petitioned  the  Court,  as  their  time 
expired  to-morrow,  that  the  time  for  opening  the  com- 
mission might  be  enlarged  for  a  week,  in  order  that  they 
might  procure  the  attendance  of  the  witness  to  prove 
the  act  of  bankruptcy  against  the  other  partner. 

Mr.  Montagu,  in  support  of  the  petition,  stated  that 
it  would  save  considerable  expense  if  the  time  was 
enla.i^ed;  and  as  the  petition  was  not  yet  answered  by 
the  Court,  he  also  prayed  that  it  nnght  be  answered 
for  to  day. 

The  Court  granted  tiie  order  as  prayed;  but  desired 
it  might  be  understood  that  it  was  not  a  matter  of 
course,  and  that  such  applications  would  not  in  general 
be  countenanced,  as  the  petitioning  creditor  ought 
always  to  be  prepared  to  open  the  commission  at  the 
proper  time. 


In  tiie  matter  of  Matthews. 

January  23. 

jjIR.  itfO^ZT^G  {/applied  on  behalf  of  the  petitioning  When  Une  ei- 
creditors,  Messrs.  Ackerman  &  Co.,  for  leave  to  strike  ingacomnift- 
a  docket,  and  that  a^a/  might  issue,  under  the  follow-  t^'^^otHvanoe 
iiig  circumstances.     In  November  last  the  petitioning  LtiUoniL  ol^^ 
creditors  proceeded  to  open  a  commbsion,   but  the  i^e^o^ritoa 
bankrupt  was  successful  in  keeping  a  servant  out  of  the  "^j^^l^^'of 
way,  who  could  have  proved  the  act  of  bankruptcy,  till  emeigeMjrj  a 

D  2  answered  m- 


stanter. 
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1832. 

la  re 
Matthkws. 


the  time  was  expired  within  which  the  commission 
ought  to  have  been  opened.  The  bankrupt,  however, 
had  been  subsequently  arrested,  and  had  remained 
more  than  21  days  in  prison,  so  that  there  was  now 
proof  of  a  complete  act  of  bankruptcy.  But  as  the  rule 
was,  that  the  same  petitioning  creditor  could  not  strike 
a  fresh  docket,  after  neglecting  to  proceed  under  the 
first,  without  leave  of  the  Court,  he  now  applied  for 
an  order  for  that  purpose,  and  that  hfieU  might  issue 
thereupon. 

The  same  application  was  also  made  in  this  case  as 
in  the  last,  that  the  petition  be  answered  insianter; 
Mr.  Montagu  observing,  that  in  cases  of  emergency  it 
was  not  unusual  for  the  Lord  Chancellor  to  answer  the 
petition  at  the  same  time  that  he  made  the  order. 


His  Honor  the  Chief  Judge. — You  may  take  the 
order,  but  without  prejudice  to  the  rights  of  any  other 
parties. 


January  23. 

A  party  using 
affidavits  al- 
ready filed  ID 
support  of  apeti- 
tioD  to  the  Lord 
Chancellor, 
which  is  trans- 
fened  to  this 
Court,  roust 
give  notice  to 
the  other  party. 


Ex  parte  Donaldson,  in  the  matter  of  Wright. 

AlR.  Bichner  moved,  that  the  petition  pending  before 
the  Lord.  Chancellor  in  this  matter  might  be  transferred 
and  set  down  for  hearing  before  the  Court  of  Review; 
and  that  the  affidavit  and  certificate  of  unclaimed  divi- 
dends, which  had  been  filed  with  the  Secretary  of 
Bankrupts,  might  be  read  on  the  hearing  of  the  petition. 

His  Honor  the  Chief  Judge. — When  the  matter  is 
brought  on,  if  you  mean  to  use  affidavits  filed  in  sup- 
port of  the  petition  to  the  Lord  Chancellor,  you  must 
give  notice  to  the  other  side  of  your  intention  to  do  so. 
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1832. 


£x  parte  Rose,  in  the  matter  of  Rose. 


January  24. 

1  HIS  was.a  petition  of  the  bankrupt,  praying  that  the  An  order  to  en- 
time  for  his  surrender  might  be  enlarged.     It  appeared,  d^^e  haSk^ 
that  two  petitions  had  previously  been  presented  to  the  u?f pwrae^ir 
Lord  Chancellor  by  a  creditor,  for  the  purpose  of  super-  cSJr^ayt'be- 
seding  the  commission,  and  that  an  order  had  been  ^^^^f^^^ 
obtained  on  each  petition ;  but  both  orders  had  been  »tt^nder. 
abandoned,  as  the  bankrupt  had  never  surrendered. 

Mr.  Cooper,  in  support  of  the  petition,  said  that  the 
application  was  made  under  the  6  Geo.  4,  c.  16,  s.  113, 
and  was. a  matter  of  course  before  the  late  Bankruptcy 
Court  Act ;  but  he  apprehended  it  was  now  necessary 
that  the  matter  should  be  mentioned  to  the  Court. 

His  Honor  Sir  G.  Rose. — If  there  are  six  clear  days, 
between  this  application  and  the  time  appointed  for  the 
bankrupt's  surrender,  the  petition  is  still  of  course. 

Mr.  Cooper  stated  the  fact  to  be  so ;  upon  which 

The  Court  granted  the  petition. 


Ex  parte  Joseph  Osborne. 

Same  day, 

1  HIS  was  a  petition  of  the  bankrupt  to  supersede  his  order  for  rap^r* 
commission,  under  the  ISSd  section  of  the  Bankrupt  compo^idon 
Act,  on  the  ground  that  nine-tenths  in  number  and  ^■^^'^'^ 
Table  of  his  creditors  had  agreed  to  accept  a  compo- 
sition upon  the  amount  of  their  debts,  and  had  con- 
sented to  the  commission  being  superseded.    The  com- 
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1832.  missioners  having  duly  certified  to  that  effect,  pursuant 
ETparte  ^^  ^^  terms  of  Lord  Eldon's  general  order,  and  the 
Osborne,      assignees  Consenting  to  the  petition, 

The  Court  made  the  order  as  prayed. 

Mr.  Montagu  for  the  petitioner. 
Mr.  Burke  for  the  assignees. 


Ex  parte  Rodoers,  in  the  matter  of  Parkin  the  Elder 

and  Parkin  the  Younger* 

January  24. 

An  equitable  iN  this  CRSC  a  joint  Commission  had  issued  against  the 
mirt^^r  a'''^  aboTC  bankrupts,  and  the  petition  was  filed  by  an  equit* 
ti^  ofhCT/m^  ^^^^  mortgagee,  praying  a  sale  of  certdn  leasehold  pre- 
provehis  wb^  miscs  On  which  he  had  a  claim,  and  for  leave  to  prove 
separate  Mtate    ^^  deficiency  Under  the  commission. 

of  tbat  other  *^ 

partner,  and  re- 
tain his  security 

against  the  first.      Mr,  RogcTs  appeared  in  support  of  the  petition. 

Where  a  pe- 
tition to  proTe  is 

the  petitioner  is       Mr.  Tumer,  foT  the  assignees,  stated  the  facts  to  be. 


petit 
)ieto 


liable  to  costs. 


that  Parkin  the  younger  having  borrowed  a  sum  of 
money  of  the  petitioner.  Parkin  the  elder  gave  the  peti« 
tioner  an  equitable  lien  on  the  estate  in  question,  which 
was  the  sole  property  o{ Parkin  the  elder.  Under  these 
circumstances  he  was  instructed  to  consent  to  the  sale, 
provided  the  deficiency  was  proved  against  the  separate 
estate  of  Parkin  the  younger. 

The  Court  intimated,  that  if  the  debt  was  the  debt 
of  Parkin  the  younger,  the  petitioner  might  prove  bis 
whole  debt  against  the  separate  estate  of  Parkin  the 
younger,  and  stUI  retain  his  security. 
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Mr.  Rogers  was  then  desirous  of  abandoning  that 
part  of  the  prayer  of  the  petition,  which  related  to  the 
proof  of  the  deficiency ;  upon  which 


Io5!?« 


Ex  parte 

RODGBRS. 


Mr.  Turner  inskted,  that  if  that  part  of  the  petition 
was  abandoned,  he  was  entitled  to  costs,  inasmuch  as  the 
side  was  only  necessary  in  order  to  raise  a  fund  for  the 
payment  of  the  debt;  and  if  there  was  no  deficiency, 
the  petition  for  proof  was  useless* 

The  Court  acquiescing  in  this  proposition,  the  order 
was  taken  for  the  sale,  as  prayed,  the  petitioner  proving 
the  deficiency  against  the  separate  estate  of  Parkin  the 
younger. 


Ex  parte  White,  in  the  matter  of  Scriyenor. 

IN  this  case  a  petition  had  been  presented  by  White, 
to  supersede  tiie  commission  against  the  above  bank- 
rupt, on  account  of  a  defect  in  the  petitioning  creditor's 
debt.  Pending  that  petition,  another  petition  was  pre- 
sented to  substitute  a  new  good  debt  for  the  bad  old 
one.  The  original  petition  to  supersede  came  on 
for  hearing  before  the  Vice-chancellor,  and  was  dis- 
missed with  costs;  and  an  order  was  made  for  the  sub- 
stitution of  a  new  debt,  which  was  confirmed,  on  appeal, 
by  the  Lord  Chancellor.  No  proceeding,  however, 
was  ever  taken  under  the  order  for  substitution;  so 
that,  notwithstanding  these  orders,  the  commission  was 
in  reality  good  for  nothing,  as  the  substituted  debt  had 
never  suppKed  the  place  of  the  original  bad  one.  A 
petition  was  then  presented  to  the  Lord  Chancellor, 
praying  that  the  order  made  for  the  substitution  of  the 


Jmiuary  24. 

Whatever 
ground  there 
may  be  for  the 
discharge  of  a 
party,  who  is 
arrested  on  an 
attachmeat  for 
not  paymg  coati 
pursuant  to  an 
order — pevious 
notice  of  the  ap- 
plication must 
oe  given  to  the 
other  side. 
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1832.  new  debt,  and  the  confinnation  of  that  order^  might  be 
£z  parte  reacmdedj  and  that  the  commission  might,  on  the 
!"^*'  ground  of  the  original  application,  be  superseded.  It 
was  so  ordered,  and  the  commission  being  thus  super- 
seded, every  thing  respecting  it  became  a  nullity. 
Before  the  supersedeas  issued,  however,  the  party 
concerned  had  obtained  the  Master's  allocatur  on  the 
order  for  the  costs  on  the  original  petition;  but  after  the 
commission  was  superseded,  and  after  notice  of  it  was 
given  to  the  other  party,  he  arrested  White  on  an 
attachment  for  the  amount  of  the  costs. 

Mr.  Montagu  now  applied  to  the  Court  by  motion  for 
the  discharge  of  White  from  custody,  contending  that 
the  commission  having  been  superseded,  every  pro- 
ceeding under  it  fell  also  to  the  ground,  and  therefore 
that  the  order  for  costs  on  the  original  petition  became 
a  perfect  nullity.     He  stated  that  the  party  at  whose 
suit,  so  to  speak,  the  petitioner  was  arrested,  was  willing 
to  consent  to  his  discharge;    but  the  attorney,  who 
claimed  a  lien  for  his  costs,  refused  to  interfere  in  the 
matter,  and  the  Warden  of  the  Fleet  would  not  dis- 
charge the  prisoner,  without  the  consent  of  the  attor- 
ney, or  the  order  of  this  Court.    To  bring  this  matter 
on  by  way  of  petition  would  occasion  considerable  ex- 
pense,  as  it  would  be  necessary  to  set  out  all  the  pre- 
vious proceedings,  which  were  very  voluminous;  and 
he  therefore  trusted  that  the  Court  would  allow  him  to 
apply  by  motion  for  the  discharge  of  White  from  cus- 
tody, grounded  of  course  on  proper  affidavits  of  the 
facts,  which  he  was  then  prepared  with,  if  the  Court 
thought  proper  to  entertain  the  application.    His  mo- 
tion would  be,  that  White  should  be  discharged  out  of 
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the  custody  of  the  Warden  of  the  Fleet ;  for  the  ques-        1 832. 
tion  was,  whether  he  was  not  entitled  to  an  absolute       ^Zi^ 
discharge:  but  if  the  Court  should  decline  to  make  that       White. 
order,  then  that  he  be  discharged  out  of  custody,  upon 
paying  into  Court  the  ^um  of  .£69.  lis.  4rf.,  (that  being 
the  amount  of  the  costs  for  which  the  party  had  been 
arrested,)  to  abide  the  future  order  of  the  Court.   [His 
Honor  the  Chief  Judge.   Have  you  given  notice  of  this 
motion  to  the  attorney  claiming  the  lien?]    We  hare 
made  a  communication  to  him,  and  he  said,  you  may  do 
whatever  you  can.    But  I  contend,  that  the  attorney 
has  no  more  right  to  have  formal  notice  of  ttris  appli- 
cation than  any  gentleman  in  this  Court,  the  only  order 

actually  signed  having  been  rescinded. 

« 

The  Court,  however,  after  some  deliberation,  thought 
that  it  was  incumbent  on  the  applicant  to  give  notice  to 
the  attorney  on  the  other  side,  who  was  the  only  party 
interested  in  opposing  the  motion.  They  directed, 
therefore,  notice  to  be  given  for  the  following  day, 
when  the  matter  might  be  mentioned  again;  and  if  the 
Court  could  take  cognizance  of  it  on  motion,  and  the 
facts  were  not  disputed,  the  patty  might  be  dis- 
charged (a). 

(«)  The  matter  was  tubaequeDtly  arranged  between  the  parties,  as  to  the 
attorney's  claim  for  costs,  and  an  order  was  made  for  the  discharge  of  the 
party  fiom  cnstody. 


Ex  parte  Griffith,  in  the  matter  of  Cooper.  January  25. 

This  was  a  petition  to  tax  a  solicitor's  bill  of  costs  in  A  petition  to  tax 

a  solicitor's  bill 

bankruptcy,  and  to  stay  an  action  which  had  been  must  be  served 

on^the  opposite 
party. 
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1832. 
Ex  parte 

GRiyFITB. 


brought  for  the  recovery  of  the  same.  The  Court  in- 
quired whether  the  petition  had  been  served  on  the 
opposite  party. 

Mr.  MoniagUf  for  the  petitioner,  said  that  the  petition 
had  not  been  served,  but  he  contended  that  as  in  equity 
such  a  petition  was  always  taken  to  be  as  of  course,  so 
it  ought  to  be  in  bankruptcy;  but 

The  Court  thought  that  die  rule  in  bankruptcy  was, 
that  the  opposite  party  must  always  be  served  with  a 
petition  for  such  an  object;  the  Chief  Justice  adding, 
that  it  wais  the  intention  of  the  Court  to  adhere  to  the 
former  practice  in  bankruptcy.  The  petition,  there- 
fore, was  ordered  to  stand  over  for  that  purpose. 


January  25. 

Where  a  peti- 
tioner's anida- 
vits  were  only 
filed  the  day  be- 
fore the  j^titioD 
was  appointed 
to  be  neard,  the 
Court  ordered  it 
to  stand  over, 
that  the  re- 
spondent might 
answer  the  affi- 
davits. 


Ex  parte  Billinos,  in  the  matter  of  Lucas  and  Shore. 

On  this  petition  being  called  on,  Mr.  Jacob  applied 
that  it  might  stand  over,  in  order  that  the  respondent 
might  answer  the  affidavits  filed  in  support  of  the  petition. 
He  admitted  that  it  was  not  the  rule  formerly  to  allow, 
in  general  cases,  petitions  to  stand  over  for  this  pur- 
pose ;  but  that  rule  originated,  in  two  days  only  being 
allowed  between  the  time  of  answering  a  petition,  and 
the  time  of  setting  it  down  for  hearing.  Now,  how- 
ever, as  there  were  eight  days  allowed  for  this  purpose, 
and  as  the  affidavits  in  this  case  had  been  filed  only 
yesterday  after  two  o'clock,  which  was  the  last  day  but 
one  before  the  expiration  of  the  eight  days,  and  merely 
the  day  before  the  petition  was  set  down  to  be  heard, 
he  contended  that  the  proceeding  was  vexatious,  there 
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not  being  suflScient  time  to  obtain  copies  before  the 
hearing. 

The  Coor^  under  these  circumstances,  directed  the 
petition  to  stand  over,  but  dectined  ordering  the  peti- 
tioner to  pay  the  costs  of  the  day. 
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1832. 
Ex  parte 

BlLLINOH. 


Ex  parte  Lowe,  in  the  matter  of  Aaron.  , 

Mr.  TWISS  had  obtained,  yesterday,  an  order  to  Notice  mutt  be 
transfer  for  hearing  before  this  Court  a  petition  of  other  side  of  ma 
appeal  standing  in  the  Lord  Chancellor's  paper.  d^harge  an 

order. 

Mr.  Jacob  now  applied  ex  parte  to  discharge  that 
order,  as  he  had  no  doubt  that  the  other  side,  if  dissatis- 
fied with  the  decision  of  this  Court,  would  again  appeal 
to  the  Lord  Chancellor,  by  which  means  the  costs  would 
be  considerably  increased. 


Per  Curiam. — You  may  take  an  order  in  the  form  of 
a  rule,  to  show  cause  why  the  order  should  not  be  dis* 
charged ;  but  we  cannot  make  an  absolute  order  with- 
out notice  being  given  to  the  other  side. 
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Ex  parte  Henry  Moult^    Thomas  Henry  Jonas 

HoBsoN  Marshall,  Alexander  Wilde  Thorne- 

BY,  William  Wright,  and.  Joseph  Atkinson,  in 

1892.  ^^    matter    of    Thomas    Barrow    and    George 

,  ^         Geddes. 

January  27. 

B.  a^  6.  cany  1  HE  petitioners  in  this  case  were  the  assignees  of  the 

Manchester  ai  above-naoied  bankrupts.     The  facts  stated  in  the  peti- 

agento  ui^r  ^^"^  which  were  not  contradicted  on  the  other  side, 

c?.,  G?beiM  ^^^  R8  follows : — A  commission  issued  against  the  bank- 

alioatnderoD  j^p^g  ^^  ^.^g  n^}^  December,  1828,  under  which  they 

nu  own  separate       *^  ^ 

s^^j^"'  were  duly  declared  bankrupts;  they  having  carried  on 
tbefirmofG.  ^  the   business    of  commission   agents  at  Manchester, 

Co^,  and  beine 

likewise .  put  in  copartnership,  under  the  firm  of  Thomas  Barrow 

ner  with  J.  in 

London  trading  and  Co.     Geddes,  one  of  the  bankrupts,  also  carried 

under  the  firm 

of  J.  a^  Co.,  and  on  the  business  of  a  cotton  manufacturer  at  Stockport, 
Stockport,\n'  in  the  county  of  Chester,  on  his  own  separate  account, 
fir^ofVfi.  ^  under  the  firm  of  Geddes  and  Co. ;  and  he  was  also 
two  bills  upon  *  pR^tner  with  Thomas  Johnston,  of  Cheapside,  Lon- 
toUieoiSw'of*  ^^"*  ^^  ^^^  business  of  a  warehouseman,  which  was 
^-^Co.  which  earned  on  under  the  firm  of  Thomcu  Johnston  and  Co. ; 

/.  Of  Co.  accept, 

*ft^  ''**!?  *™  ^^^  *  partner  likewise  with  Samuel  RadeUffe  of  Stock- 
dorsed  bv  B,  if  port,  in  the  business  of  cotton  spinners,  which  was 

Co,f  G,  of  Co.,  i  1         rt  n 

and  s.  R. ;  and  carried  on  under  the  firm  of  Samuel  RadeUffe. 

Co.  became  the       A  commission  of  bankrupt  issued  against  Thomas 

valuable  consi-  Johnston  on  the  29th  October,  1828,  under  which  he 

ourany^know-'   ^^^  ^^'x  declared  a  bankrupt. 

l^^aJS^'rin      ^n  the  25th  of  March,  1830,  Robert  Williams, 

tc^!T'm^t  •^^*'*  Deacon,  John  Labouchere,  Henry  Jykes  Thom^ 

of  J.  *  Co.   B.  /^n    Montague    Williams,  and   the   Honorable  John 

Cf  G.  and  J.  ae-  ^  • 

▼eraliy  became    Thomton  Leslie  Melville,  of  Birchin  Lane,  London, 

bankrupt:  the 

Judgei  were  equally  divided  on  the  question  whether  W.  ^  Co.  could  prove  the  amount  of 
the  bills  both  against  the  joint  estate  of  fi.  ^  G.  and  the  separate  estate  ofo,,  or  whether  they 
must  elect: — But  held,  per  tot.  Cur.,  that  the  amount  of  dividends  which  had  been  pra- 
viously  deeUsred,  though  not  received  by  W.  f  Co.,  under  the  commission  against  J.,  must 
be  deaucted  from  such  proof. 
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bankers   and   copartners,  were  permitted,  under  the        1S32. 
commission  against  Barrow  and   Geddes,    to   prove       ETparte 
against  their  joint  .estate  a  debt  of  641/.  9*.,  as  due  to.     a^othem. 
them  upon  two  several  bills  of  exchange,— one  of  which 
vras  for   the   sum  of  2581.  I6s.,  dated  at  Manches* 
teTj  the  8th  July,  1828,  and  payable  three  months 
after  date;  and  the  other  bill  for  382/.  13^.,  dated  Man- 
chester, the    1st   August,  1828,  and   payable   three 
months  after  date ;  both  which  bills  were  indorsed  to 
Messrs.   Williams^  Deacon. and  Co.,  for  a  fuU.and 
▼alivible  consideration  in  money  paid  by  them. 

These  two  bills  were  drawn  by  the  bankrupts 
under  the  firm  of  Thamcu  Barrow  and  Co.  upon  and. 
accepted  by  Johnston  and  Geddes,  under  their  firm  of 
Thomas  Johnston  and  Co.,  payable  to  the  order  of 
Thomas  Barrow  and  Co.,  and  were  indorsed  by  the 
bankrupts  under  the  firm  of  Thomas  Barrow  and  Co., 
and  were  also  indorsed  by  Geddes,  one  of  the  bank* 
rupts,  in  his  separate  firm  of  George  Geddes  and  Co., 
as  well  as  by  the  said  Samuel  Radcliffe.  These  bills, 
with  other  similar  bills,  were  so  accepted  by  the  firm^ 
of  Thomas  Johnston  and  Co.,  to  a  much  greater  amount 
than  they  had  received  value  for ;  and  the  amount  of 
the  two  bills  in  question  was  on  the  18th  November, 
1828,  proved  by  Williams  and  Co.  under  the  commis- 
sion against  Johnston:  under  which,  two  dividends,  one 
of  2f.6i/.  in  the  pound,  and  the  other  of  2d.  in  the. 
pound,  anM>unting  to  2#.  %d.  in  the  pound,  had.  been 
declared;  and  which  dividends  might  have  been  re-. 
ceived  by  Williams  and  Co. 

On  the  25th  of  March,  18S0,  Williams  and  Co. 
were  also  permitted,  under  the  commission  against 
Barrow  and  Geddes,  to  prove  against  die  separate 
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1892.       estate  of  Gddet  die  sum  of  5552.  \%s.  4d.,  bemg  the 

Ezparte      balance  of  the  two  bilb^  after  deducting  the  amount  of 

a^o^tti.     the  diyidends  declared  under  the  commission  against 

Johngfon;  which  dividends,  however,  had  not  been 

received  by  Williams  and  Co. 

It  appeared  that,  until  the  bankruptcy  of  Barrow  and 
CreddeSj  Williams  and  Co.  did  not  know  that  Geddes 
was  a  partner  in  the  firm  of  Thomas  Barrow  and  Co., 
or  in  that  of  Thomas  Johnston  and  Co.,  but  considered 
that  those  firms,  and  also  the  firm  of  Geddes  and  Co., 
were  composed  of  diffiarent  and  distinct  persons.  The 
petidoners  contended,  that  Williams  and  Co.  ought 
not  to  have  proved  the  said  sum  of  €41/.  9s.  against 
die  joint  estate  of  Barrow  and  Geddes,  and  also 
the  sum  of  555/.  18^.  4c(.  against  the  separate  estate  of 
Geddes;  but  that  diey  ought  to  have  been  put  to  their 
electicm,  against  which  of  the  said  estates  diey  would 
prove,  and  that  one  of  such  proofs  ought  to  be  ex- 
punged. No  dividend  had  been  declared,  either  of  the 
joint  estate  of  Barrow  and  Geddes,  or  of  the  separate 
estate  of  Geddes,  but  dividends  under  both  those  estates 
were  about  to  be  declared. 

The  petition  prayed,  that  Williams  and  Co.  might 
be  ordered  to  elect,  whether  they  would  remain  ere* 
ditors  under  their  said  ]^roof  against  the  joint  estate 
of  Barrow  and  Geddes,  or  under  their  said  proof 
against  the  separate  estate  of  Geddes,  and  that  upon 
their  decting  to  remun  creditors  upon  one  of  those 
estates,  dieir  proof  upon  the  other  might  be  expunged. 
And  in  case  they  should  elect  to  remain  creditors  upon 
the  estate  of  Barrow  and  Geddes,  then  diat  the  amount 
of  their  proof  upon  diat  estate  might  be  reduced  by 
the  SUB)  of  S5l  10s.  8d.,  being  the  amount  of  the 
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dividends  declared  under  the  commiBsion  against  7%o-       1832» 
wku  JohMton^  upon  their  proof  made  under  his  com*      £z  pvte 
mission.     And  in  case  they  should  refuse  to  make     andoUiMi. 
sudi  dectiooy  then  that  both  the  said  proofs  might  be 
expunged. 

Mr.  Wigramy  in  support  of  the  petition,  admitted 
that  the  rule  of  election,  as  lo  proof  against  the 
joint  or  separate  estate  of  parties  who  were  bankrupt, 
was  not  approved  of  in  general  by  the  several  judges 
before  whom  this  question  had  arisen,  though  they 
had  all  felt  themselves  bound  by  it.  It  certainly  did 
appear  unreasonable,  that  a  party  holding  such  a  lull 
of  exchange,  as  in  Ae  case  before  the  Court,  was  iett 
law  permitted  to  avail  himself  of  his  joint  and  sepn- 
rate  security,  by  bringing  an  action  against  all  the 
parties  to  it,  whether  drawer,  acceptor,  or  indorsers, — 
and  yet,  because  a  commission  of  bankruptcy  inter- 
venes,  that  he  should  be  wholly  deprived  of  that  right, 
and  be  prevented  from  proving  the  amount  of  the  bill 
against  all  the  estates  of  the  several  parties  to  it.  Perhaps 
the  origin  of  the  rule  might  be,  that  in  bankruptcy  the 
Court,  in  administering  the  funds,  always  severs  the 
j(Nnt  from  the  separate  estate,  devoting  die  joint  estate 
to  joint  creditors,  and  the  separate  estate  to  the  sepa- 
rate creditors;  holding,  therefore,  that  a  party  proving 
against  the  joint  estate  shall  not  be  entitled  on  the 
same  securily  to  swaUow  up  the  separate  estate,  and  so 
deprive  the  separate  creditors  of  their  only  chance  of 
recovering  their  debts.  Some  cases,  however,  may  be 
rdied  on  by  the  other  side,  in  which  douUe  prbof  has 
been  aUowed.  For  instance,  where  there  was  a  bill 
drawn  by  a  firm  of  A.  and  Co,,  which  consisted  of  A. 


MOOLT 

and  others* 
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1832.  B.  C.  and  />.,  and  the  bill  was  accepted  by  a  firm  o£ 
ETpute  -^*  ^^  ^^*«  which  was  composed  of  A.  C.  aful  Z).,  and 
the  holder  of  the  bill  was  ignorant  that  A.  C.  and  D. 
the  acceptors  were  also  part  of  the  firm  of  the  drawers, — 
in  this  case  the  Court  has  said,  there  shall  be  double 
proof,  and  that  the  holder  might  prove  as  well  against 
the  joint  estate  of  A*  B,  C.  and  D.,  as  against  the 
separate  estate  of  A.  C.  a$id  D,  The  second  question 
raised  by  the  petition  was,  whether  the  creditor,  after 
being  allowed  to  prove  against  one  estate,  ought  not  to 
deduct  the  amount  of  the  dividend  declared  upon  that 
estate,  before  he  can  prove  under  the  commission  against 
the  joint  estate.  As  to  this  point,  the  law  was  so  deci- 
sive in  favour  of  the  deduction,  that  he  would  not  take 
up  the  time  of  the  Court  by  any  argument  upon  it. 

Mr.  Montagu,  for  the  respondents,  contended  that 
the  bill  holders  in  this  case  were  entitled  to  double 
proof.  It  appeared,  that  there  were  no  less  than 
four  difierent  firms,  all  trading  under  different. names, 
and  at  different  places.  To  the  present  case  may  be 
applied  the  observations  made  by  Lord  Eldon  in  Ex 
parte  SiUitoe,  1  Glyn.  &  J.  383,  where  he  says,  ''  I 
well  remember  the  case  of  Shakeshafi,  Stirrup,  and 
Salisbury  {a).  There  were  four  or  five  persons  in  a 
partnership;  some  of  them  carried  on  business  in 
Liverpool,  some  in  other  places,  and  the  credulous 
world  took  it  for  granted  they  were  different  concerns, 
though  they  were,  in  fact,  so  many  wheels  of  one 
machine.*'  Now  in  this  case,  Barrow  and  Geddes 
carried  on  business  at  Manchester,  under  the  firm  of 
Thomas  Barrow  and  Co.    They  are  the  drawers  of  the 

(a)  CHad  in  Cwrtu  v.  Perrs,  6  Ves.  743,  747;  and  £c  jMite  St.  BmU, 
11  Ves.  414;  and  see  1  Mont.  2. 
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bills.     T.  Johnston  and  Co.  of  London^  are  the  accept        183^. 
tors,  of  which  firm  Geddes  is  also  a  partner.   G,  Geddes      ,ex  pane 
and  Co.f  of  Stociporty  are  the  indorsers,  Geddes  being     aod^oJ^J^f,. 
likewise  the  sole  individual  trading  under  that  firm. 
Samuel  RadcUffe  of  Stockport^  is  another  indorser, 
Geddes  being  likewise  a  partner  with  him.     The  ques- 
tion therefore  is,  whether  the  creditors  WiUiams  and 
Co^  are  entitled  to  prove  the  bills,  of  which  they  are 
the  holders,  as  well  against  the  estate  of  the  drawers, 
as  against  the  estates  of  the  acceptors  and  indorsers. 
With  respect  to  the  law,  there  is  certainly  much  per- 
plexity, both  as  regards  the  right  to  put  a  creditor  to  his 
election,  and  the  right  of  double  proof.   It  was  an  obser- 
yation  of  Lord  I^urlow,  that  he  never  could  understand 
why  if  a  creditor  has  been  vigilant,  in  taking  a  joint 
and  separate  security,  he  should  not  have  the  benefit 
of  his  vigilance;  and  that  it  was  merely  an  arbitrary 
rule  in  bankruptcy,  adopted  for  the  sake  of  convenience, 
that  deprived  him  of  this  right.   The  justice  of  the  rulci 
indeed,  has  been  greatly  doubted  by  Lord  Eldon,  as 
well  asl>y  Lord  Thttrlow,  and  there  was  every  reason 
for  entertaining  such  doubt.    The  Court  would  there- 
fore not  extend  a  rule  so  doubtful  in  its  nature  to  any 
ease,  where  it  did  not  strictly  apply;  nor  will  any  Court 
extend  it  to  a  case,  where  the  creditor's  eyes  are  closed. 
Where  indeed  the  creditor's  eyes  are  open, — as,  if  a 
party  cognizant  that  A.  is  one  of  the  firm  of  A.  and  £., 
takes  a  bill  drawn  by  *^.  upon  the  firm  of  A.  and  B.,—* 
there  he  is  not  entitled  to  double  proof.    So«  where  there 
are  no  distinct  houses,  although  the  creditor  be  igno- 
rant of  such  fact,  the  Court  has  said,  that  the  creditor 
has  no  right  to  double  proof;  unless,  indeed,  fraud  has 
been  used  to  keep  him  in  such  ignorance.     If,  for 

VOL.  I.  E 
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188d.  instance,  there  is  a  finn  otA,  B.  and  C,  and  a  bill  is 
Ex  ptrte  drawn  upon  the  firm  of  A.  B,  and  C  by  M.,  and  Af.  in 
and  o^««.  ^^^^  turns  out  to  be  A.,  there  being  no  distinct  fimr, 
in  such  case  there  shall  be  no  double  proof.  Where 
again  a  biH  is  drawn  by  C  upon  ^.  and  B,,  and  the 
holder  discovers  that  C,  is  in  fact  a  dormant  partner 
with  A*  and  JB.,  there  again  A,  B*  and  C.  are  consi- 
dered jointly  liable  only,  because  there  is  no  distinct 
firm.  The  creditor's  eye^  are  then  open,  and  he  can 
only  prove  against  one  estate.  All  the  cases  confirm 
the  principle,  that  where  there  are  distinct  firms,  and 
no  election  is  made  to  come  upon  a  dormant  partner  as 
an  actual  partner,  there  the  right  to  double  proof 
exists.  In  cases  of  election,  I  take  the  law  to  be  this. 
If  I  hold  a  bill  drawn  by  A.,  and  accepted  by  J?.,  with 
50  indorsers  on  it,  I  may  prove  against  every  one  of 
the  parties  to  it,  till  I  am  paid  the  amount  of  the  bin. 
If  the  bill  is  drawn  by  A.,  and  accepted  by  A.  and  B» 
though  at  law  I  may  issue  execution  against  the  sepa- 
rate estate  of  A.,  and  the  joint  estate  of  A.  and  £.,  yet 
bankruptcy  will  deprive  me  of  this  right.  The  rule  in 
bankruptcy  is,  that,  notwithstanding  my  vigilance,  I 
cannot  do  this.  Such  is  the  law,  but  I  am  certainly  una*- 
ble  to  discover  any  reason  on  which  it  is  founded.  In 
Ex  parte  Bevan,  10  Ves.  109,  Lord  Eldon  says,  "  in 
bankruptcy,  for  some  reason  not  very  intelligible,  it 
has  been  said,  the  creditor  shall  not  have  the  benefit 
of  the  caution  he  has  used.  I  never  could  see  why  a 
creditor,  having  both  a  joint  and  a  several  security, 
should  not  go  against  both  estates.  But  it  is  settled  that 
he  must  elect.*'  The  rule  itself  also  was  disapproved 
of  by   Lord   Thurlow  (a),  who  thougfa^t  that  a  joint 

(a)  So  stated  in  argument  in  £x  parte  Marris,  1  Mont.  221. 
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creditor  ov^ht  not  to  be  deprived  of  his  right  to  \SS2. 
enforce  judgment  under  a  statutable  execution,  in  the  ETparte 
same  mode  as  he  would  liaye  been  entitled  under  a  an^otJwL 
common  law  execution,  by  proceeding  against  both 
the  joint  and  separate  estate  of  the  debtor.  [Sir  A. 
PelL  Have  you  found  any  cases  where  there  are 
reasons  given  for  this  rule  in  bankruptcy?]  None 
whatever;  on  the  contrary,  in  all  the  cases  on  the 
suliject,  there  are  the  dicta  of  the  several  judges 
repudiating  the  rule.  My  argument  is,  that  the  rule  is 
contrary  to  law,  and  against  reason  and  justice.  But, 
at  all  events,  where  a  creditor  is  blinded  as  to  the  iden- 
tity of  the  firms  by  the  fraud  of  the  debtors,  there,  it  is 
admitted,  the  rule  does  not  apply,  Ex  parte  Adam, 
2  Rose,  36 ;  1  Yes.  &  B.  493.  Though  if  there  are  no 
distinct  firms,  and  the  creditor  knows  that  fact,  then,  as 
bis  eyes  were  open,  and  he  trusted  to  one  estate,  he 
cannot  have  a  right  to  double  proof.  This  was  decided 
in  Ex  parte  Bigg,  2  Rose  37.  But  where  there  are 
distinct  houses  of  trade,  though  the  different  individuals 
are  all  members  of  one  aggregate  partnership,  there 
the  right  of  double  proof  is  allowed.  Thus  in  Ex  parte 
Walker,  1  Rose,  441,  the  facts  were  these:  A.,  a  sole 
trader,  B.  and  C.  partners,  and  D.  a  sole  trader,  en- 
gaged in  a  joint  adventure;  and  for  the  joint  purchase 
of  goods  by  them,  the  vendor,  with  knowledge  of  their 
joint  interest,  received  in  payment  a  bill  drawn  by  A. 
on  and  accepted  by  B,  and  C.  It  was  here  held,  on 
the  bankruptcy  of  A.,  and  of  B.  and  C,  that  the 
vendor  was  entitled  to  prove  the  bill  against  both  their 
estates ;  on  the  ground  that  this  was  not  the  draft  of 
one  upon  the  firm,  but  of  one  of  several  partners  drawing 
upon  two  partners,  a  distinct  house.    In  the  case  of  a 

e2 
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1 8S2.  dormant  partner  the  rule  is  otherwise.  As,  where  there  is 
ETparte  afirm  oM.-B.andC.,andabiUis  accepted  by  them  which 
aiS^othere  ^^  drawn  by  D.,  and  the  holder  of  the  bill  discovers  Z>. 
to  be  a  dormant  partner  of  A.  B,  and  C,  and  he  treats 
him  as  such^  and  elects  to  fix  him  in  that  character^  he 
cannot  afterwards  waive  such  election  and  have  double 
proof.  This  is  so  decided  in  Ex  parte  Liddlcy  2  Rose, 
34.  So  where  B,  is  a  secret  partner  with  A.,  and  A. 
draws  bills  in  his  own  name  on  J?.,  the  holder  has  a 
right,  in  the  first  instance  to  regard  him  as  no  partner, 
and  to  prove  against  B.'s  separate  estate,  as  well  as  the 
separate  estate  of  A. ;  or  he  may  treat  J?.  as  a  partner, 
and  prove  against  the  joint  estate  of  A,  andB, ;  but  he 
cannot  prove  against  both  the  joint  and  separate 
estates.  This  is  clearly  established  by  the  case  of  Ex 
parte  Husbands^  in  5  Mad.  419,  and  S.  C.  on  appeal  to 
the  Lord  Chancellor,  S  Glyn  &  J.  4.  Such  are  the 
cases  in  which  the  creditor  is  not  entitled  to  the  right 
of  double  proof. 

Let  us  now  look  at  those  cases  where  he  is  so  entitled, 
and  these  may  be  divided  into  two  classes.  1.  Where 
there  are  distinct  firms,  each  consisting  of  some  of  the 
members  of  the  general  partnership,  and  the  creditor  is 
ignorant  of  that  fact.  2.  In  the  case  of  a  dormant  part- 
ner, where  the  creditor  has  never  made  any  election  to  fix 
such  dormant  partner  as  a  member  of  the  firm,  or  done 
any  act  to  remove  his  responsibility  in  his  individual 
character.  This  principle  of  distinction  is  recognized  in 
several  cases.  Thus  in  Ex  parte  La/orest,  1  Cooke, 
^76,  where  there  were  two  distinct  houses  of  trade,  and 
the  creditor  was  not  acquainted  with  the  general  part- 
nership, but  considered  the  drawers  of  the  bills  and 
the  acceptors  as  distinct  firms,  he  was  held  to  be  entitled 
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to  double  proof.    The  same  point  was  decided  in  Ex        ISS2. 
parte  Benson,  1  Cooke,  278;  and  Ex  parte  Adam,       eTJ^c 
2  Rose,  36;  1  Ves.  &  B.  4S3.     I  may  assert  without     ^^Zlli^. 
contradiction,  that  these  two  classes  of  cases  are  those 
in  which  double  proof  is  invariably  allowed. 

If  the  arbitrary  rule,  as  to  the  election  of  proof,  is 
founded  on  any  principle,  it  is,  that  the  creditor  knows 
to  whom  he  trusts,  and  he  cannot  pretend  that  any 
deception  has  been  practised  on  him.  But  where  the 
debtor  has  misled  the  creditor,  there  he  is  clearly 
entitled  to  double  proof;  and  the  creditor  may  say, 
you  shall  take  the  consequences  of  your  deception. 

Now  what  are  the  facts  of  the  present  case  ?  ThonuLs 
Barrow  and  Co.  are  the  drawers  of  the  bills,  Thomas 
Johnston  and  Co.  are  the  acceptors,  George  Geddes 
and  Co.  and  Samuel  Radcliffe  are  the  indorsers. 
There  was  no  evidence  whatever  on  the  other  side, 
that  Williams  and  Co.  knew  of  the  identity  of  the 
members  of  these  several  firms  with  those  of  the 
general  partnership.  And  as  there  has  been  no  elec* 
tion  of  the  creditor  to  fix  on  any  one  of  these  firms  aa 
dormant  partners  of  another  firm,  it  is  quite  manifest^ 
that  Messrs.  Williams  and  Co.,  as  holders  of  the  bilia 
in  question,  are  entitled  to  double  proof. 

With  respect  to  the  second  point  in  issue,  namely, 
whether  the  amount  of  dividends  declared  under  the 
commission  against  one  firm,  should  be  deducted  from 
the  debt  before  it  is  proved  under  the  commission  against 
another  firm,  I  confess  I  do  not  argue  this  with  the  same 
confidence  with  which  I  contended  for  the  other  posi- 
tion. The  law  upon  this  point  is  left  in  great  uncer- 
tainty; and  in  the  last  case  on  the  subject,  Lord  Eldon 
expressed  considerable  doubt.  In  1  Mont.  &  G.  B.  L. 
98,  19^,  where  all  the  cases  are  collected,  it  is  laid 


\ 
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1882.  down  as  a  general  rule,  that  if  a  creditor  have  a  joint 
Exparte  security  from  the  bankrupt  and  any  other  person,  ot  if 
w^othere.  ^*®  ^*^®  *  separate  security  from  a  third  person,  he 
may  prove  his  debt,  against  the  bankrupt,  without  a 
previous  sale  of  the  security.  So  I  may  prove  a  mort- 
gage  debt,  and  afterwards  sell  the  mortgage,  and  may 
receive  a  dividend  on  the  whole  debt,  until  I  have  re- 
ceived SOs.  in  the  pound.  The  case  of  ex  parte  Pea- 
cock, 2  6.  &  J.  27,  fully  supports  this  position.  But, 
on  the  other  hand,  I  admit,  that  the  contrary  has 
been  decided  in  Cooper  v.  Pepys,  1  Atk.  106,  where 
a  creditor  had  received  a  dividend  of  6s.  in  the  pound, 
under  a  commission  against  the  drawer  of  a  bill,  and  it 
was  held,  that  he  could  only  prove  to  the  amount  of  14if  • 
in  the  pound  against  the  estate  of  the  acceptor.  But  that 
case  proceeded  on  the  fact  of  the  dividend  having  been 
actually  paid  to  the  creditor,  before  he  proved  under  the 
estate  of  the  acceptor.  [Sir  J.  Cross.  If  a  dividend  has 
been  declared,  is  not  that  considered  a  satisfaction  pro 
ianto  ?  Sir  G.  Rose.  Is  not  a  dividend  declared,  though 
not  received,  held  to  be  money  belonging  to  the  ere* 
ditor  in  the  hands  of  the  assignees,  for  which  an  action 
will  Ue  against  them  at  the  suit  of  the  creditor  for 
money  had  and  received?]  (a)  It' is  merely  a  ehose  in 
action,  and  he  may  except  it  in  his  deposition  of  proof. 
In  the  subsequent  case  of  Ex  parte  Wildman,  1  Atk« 
109,  Lord  Hardwicke  appeared  to  recognise  the  dis- 
tinction previously  taken  in   Cooper  v.  Pepys^  hold- 

(a)  In  the  judgment  in  Smith  v.  Duke  of  Citandos,  Bam.  Ch.  Rep.  419, 
a  case  is  cited  where  a  dividend  having  been  declared  on  a  bankrupt's  eetate* 
and  a  creditor  under  the  commiMion  neglected  to  receive  it,  and  the  assignee 
absconded  with  the  dividend  in  his  hands,  it  was  held,  that  the  creditor  could 
not  come  upon  the  bankrupt's  estate  for  the  dividend,  but  must  resort  to  his 
itemedy  against  the  assignee ;  estabfishing  thereby,  that  the  decltntion  of  a 
dividend  is,  quasi  the  bankrupt's  estate,  tantamount  to  payment  of  it. 
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iDg,  that  a  creditor  receiying  a  composition  on  one  1832. 
estate,  o^er  he  had  proved  against  both,  was  neverthe«  BTparta 
less  entitled  to  receive  a  dividend  on  the  whole  sum  and  othtri. 
mider  the  oAer  estate.  It  is  true  that  in  the  later  case 
of  Ex  parte  Leers,  6  Ves.  644,  it  was  decided,  that 
dividends  declared  against  one  estate,  though  not  re- 
ceived, must  be  deducted  from  the  proof  against  another 
estate.  Yet  Lord  Eldon  in  that  case  expressed  great 
lehictanoe  in  making  such  decision.  And  the  same  point 
was  decided  by  him  with  equal  reluctance  in  the  case 
of  Ex  parte  The  Royal  Bank  nf  Scotland,  2  Rose, 
197.  [Sir  J.  Cross.  The  petition  states,  that  3rou 
proved  under  the  joint  estate  without  deducting  the 
dividend,  and  against  the  separate  estate  after  deduct- 
ing it.]  Still  I  must  contend  that  the  mere  dedarationL 
of  a  divid^id  is  not  equivalent  to  payment,  and  that  the 
creditor  can  never  be  said  to  have  received  the  divi- 
dend, till  it  is  actually  in  his  pod^et.  From  what  is 
stated  in  the  case  of  Ex  parte  Leers,  it  appears  that 
Ae  role  contended  for  on  the  other  side  is  entirely 
founded  on  a  dictum  of  Mr.  Cookers;  for  upon  being 
applied  to  by  Lord  Eldon  as  to  the  practice  at  Ghnld- 
hall,  Mr.  Cooke  said,  that  a  dividend  declared  was  con- 
stantly deducted;  and  Lord  Eldon  made  the  order 
according  to  the  practice,  still  expressing  doubt  as  to 
the  priDci]ple  of  it.  Upon  the  whole  case  then,  though 
I  admit  that  the  general  rules  of  bankruptcy  may  be 
considered  against  me  on  both  points,  yet,  on  the  first 
point,  I  contend  that  I  am  within  the  exception  to  the 
rale.  And  as  no  sound  reason  has  been  stated,  on 
which  such  rules  have  been  established — after  the  re- 
luctance too  which  has  been  shown  by  all  judges  in 
acquiescing  in  these  rules — I  submit,  that  the  Court  will 
be  justified  in  not  adhering  to  a  precedent  which  is 
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1SS2.       founded  on  manifest  injustice;  and  that  they  will  be 

E,  pjrta      more  disposed  on  this  occasion  to  follow  the  example  of 

am?oUiw».     ^^'^  Brougham,  who  in  a  recent  case  before  him  de- 

claredj  that  be  should  never  consider  himself  bound  by 

precedent,  in  a  case  which  militated  against  his  own 

judgment. 

Mr.  Wigram,  in  reply,  insisted,  that  whether  the  rule 
,  of  law  was  or  was  not  arbitrary  and  unreasonable,  it  was 
not  for  the  Court  to  determine.  The  rule  has  been 
now  established  for  a  long  period,  and  all  judges  have 
concurred  in  it,  though  they  say  they  cannot  under* 
stand  the* principle  on  which  it  is  founded.  Still,  as  it 
has  been  acted  upon  for  upwards  of  a  century,  it  has 
now  become  the  law  of  the  land,  and  is  as  binding  as 
acts  of  parliament  themselves.  It  has  been  contended 
on  the  other  side,  that  the  rule  depends  on  the  igno- 
rance of  the  creditor.  This  forms  no  part  of  the  rule. 
The  rule  is,  that  when  bankruptcy  takes  place,  the 
joint  estate  shall  be  put  on  one  side,  and  the  separate 
estate  on  the  other.  With  respect*  to  the  first  class  of 
cases  that  have  been  cited  in  the  argument,  it  is  clear, 
that  where  there  are  three  partners  in  a  firm,  and  all 
are  jointly  liable  to  a  creditor,  who  has  also  taken  the 
security  of  each  partner  in  his  individual  character,  in 
such  case  there  can  be  no  double  proof.  But  I  admit, 
that  where  there  are  two  joint  estates,  as  where  there  are 
^  five  partners,  and  a  joint  creditor  takes  the  security  of  two 
of  them,  there  he  can  prove  against  both  estates,  if  he  is 
ignorant  that  the  two  firms  consist  of  the  same  persons. 
Is  it  a  rational  distinction,  that  where  the  parties  are  in 
trade  the  creditor  can  prove,  and  not  where  they  are 
carrying  on  no  trade,  but  acting  merely  as  private  indi- 
viduals? The  case  of  Exjyarte  Husbands,  2  G.  &  J.  4, 
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b  decisive  of  the  present  case.    There  Lord  Eldon       1832. 

decided^  that  the  holder  of  biUs  drawn  by  the  partner-      £x  parte 

ship  firm  upon  a  dormant  partner,  though  the  holder     .S^ 

was  ignorant  of  the  partnership^  was  not  entitled  to 

prove  them  against  the  joint  estate  of  A.  and  B.,  and 

the  separate  estate  of  B.,  but  that  he  could  only  prove 

them  against  the  separate  estate  of  A.,  and  the  separate 

estate  of  B. 

.    On  the  second  point,  as  to  the  deduction  of  the 

dividends    declared    under  -  the    commission    against 

Thomas  Joknston,  he  was  stopped  by  the  Court. 

And  as  to  the  first  part  of  the  case,  the  Court  said 
they  would  consider  of  their  judgment. 

Cur.  (tdv*  vtdt* 

* 

The  Court  on  this  day  proceeded  to  deliver  the  fol-    Council  Room, 

Lincoln  t  Inn, 
lowing  judgments :—  February  20. 

His  Honor  the  Chief  Judge. — This  case  was  argued 
on  Friday,  the  S7th  of  January,  on  certain  facts  stated 
in  the  petition,  and  admitted  by  the  respondents.  It 
appears  that  Williams,  De€u:on,andCo.  were  the  holders, 
as  indorsees  for  value,  of  two  bQls  of  exchange,  one 
dated  July  23,  1828,  for  25SI.  I6s.,  the  other  dated 
August  1,  1828,  for  SS21.  iSs.  The  names  of  Thomas 
Barrow  and  Co.  appeared  on  the  face  of  the  bills  as 
drawers,  Thomas  Johnston  and  Co.  as  accejttors,  and 
Thomas  Barrow  and  Co.,  Geddes  and  Co.,  and  Samuel 
RadcUffe,  as  the  respective  indorsers.  It  appeared 
that  Thomas  Barrow  and  Co.,  the  drawers,  carried  on 
buinness  as  commission  agents  at  Manchester,  and  that 
the  individuals  composing  this  firm  were  Thomas  Bar- 
row  and  George  Geddes;  that  Thomas  Johnston  and 
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1832.  Co*  J  the  acceptors^  were  warelumsemeniii  London,  and 
Ei  parte  ^^  ^^^  ^^^^  ^^^  Composed  of  Thomas  Johnston  and 
an^o^han.  ^^^T^^  Geddes;  tiiat  Geddesand  Co.,  die  indorsers, 
carried  on  the  bnsineBs  of  cotton  mannfiurturers  at 
Stockport,  and  that  this  firm  consisted  of  George 
Geddes  alone;  and  that  Samuel  Radeliffe,  the  other 
mdorser,  likewise  carried  on  busineBs  at  Stockport  as  a 
cotton-spinner,  under  his  separate  name,  but  in  con- 
juhcdon  with  George  Geddes;  George  Geddes  was 
therefore  a  joint  drawer  with  T.  Barrow,  a  joint- 
acceptor  with  Johnston,  a  sole  indorser  as  Geddes  and 
Co,,  and  a  joint-indorser  with  Radcliffe,  It  is  admitted, 
however,  that  Williams  and  Co.,  the  holders  of  these 
bffls,  were  ignorant  that  Geddes  was  a  partner  in  the 
firm  of  Thomas  Barrow  and  Co.  [His  Honor  then, 
after  stating  fhe  material  facts  ietnd  the  prayer  of  the 
petition,  proceeded  as  follows:]  It  was  contended,  on 
the  part  of  the  petitioners,  that  whatever  might  be  the 
right  of  the  parties  at  law,  in  bankniptcy  a  creditor 
having  the  joint  security  of  two  partners,  and  also  the 
separate  secwrity  of  one  of  the  two  for  the  same  debt, 
must  elect  either  to  prove  against  the  joint  estate  of 
both,  or  the  separate  estate  of  each;  but  that  he  cannot 
prcnre  against  the  joint  eistate  of  bodi,  and  also  against 
the  separate  estate  of  one.  Mr.  Montagu,  for  Williams 
and  Co*,  admits  iixi»  to  be  true,  where  the  partner  giving 
tbe  separate  security  does  not  carry  on  any  distinct  or 
independent  trade;  or  where  the  creditor  knew  the 
fitct  of  the  partnerdiip  at  the  time  of  taking  <iie  security ; 
or  had  elected  to  treat  the  act  of  the  single  partner  as 
die  act  of  the  firm.  But  he  contends,  that  where  the 
partner  giving  the  separate  security  does  carry  on  a 
disdnct  trade,  and  is  unknown  to  the  creditor  as  a 
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partner  of  the  firm^  and  where  the  creditor  has  not        IS32, 
embarrassed  his  claim  by  any  subsequent  recognition  of      Ek  {wite 
him  as  partner,  the  creditor  has  a  right  to  double  proof     and  oi£»s. 
against  the  separate  estate  of  the  bankrupt  giving  the 
separate  -security,  as  well  as  against  the  joint  estate  of 
himself  and  partners;  and  many  cases  were  cited  to 
support  this  distinction*    Mr.  Wigram  in  reply  insisted, 
that,  to  entitle  the  creditor  to  double  proof,  there  must 
be  not  only  a  pluxality^of  trades,  but  a  plurality  of  part- 
nerships, and  that  it  is  only  where  the  double  security 
involves  a  second  Joint  estate,  that  double  proof  against 
the  same  bankrupt  can  be  allowed. 

It  is  not  denied,  that  the  position  contended  for  by 
die  respondents  is  most  in  accordance  with  the  legal 
rights  of  the  parties.  But  the  petitioners  assert,  that 
the  practice  in  bankruptcy  has  estabUsbed  a  nde  in 
such  cases,  which,  though  arbitrary  and  unsupported 
by  any  sufficient  reason,  is  too  firmly  settled  to  be 
affected  ^y  the  analogy  of  legal  remedies.  It  became 
necessary,  therefore,  to  refer  to  the  several  cases  cited, 
in  order  to  ascertain  to  what  extent  this  rule  had  been 
carried  into  practice. 

The  rule  appears  to  have  been  first  laid  down  by 
Lord  Chancellor  Talbot  in  Ex  parte  Rawland$onia)f 
in  the  year  1785,  where  the  question  arose  upon  a  joint 
and  several  bond,  and  he  held,  in  analogy  to  the  rule 
appticable  to  suits  at  law,  that  upon  a  joint  and  several 
bond  the  obligee  must  in  bankruptcy  elect  to  prove  it 
either  against  the  joint  or  separate  estates,  but  that  he 
could  not  prove  it  against  both.  This  decision  vras  after- 
wards acted  upon  in  other  cases  (&).    And,  by  the  more 

(a)  3  P.  Wms.  405. 

(b)  Ex  parU  ParmimUr,  1735;  Ex  parU  Abingdm,  1737;  Ex  ptwU 
Banka,  1740  -,  which  are  all  cited  in  £x  parU  Bond  and  HiU,  1  Au.  99. 
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1832.  modem  decisions,  the  rule  has  been  extended  to  cases  of 
£3jpartg  bilk  of  exchange,  to  which  the  same  bankrupt  has  be-* 
ai^  othm  come  a  party  as  a  member  of  a  firm  and  also  as  an  indi- 
vidual. Many  objections  to  this  rule  have  been  made, 
and  Lord  Eldon  has  in  several  cases  expressed  his  dis- 
approval of  it.  In  Ctray  v«  ChistDeU{a)  he  says,  '^  it  is 
extremely  difficult  to  say  on  what  the  rule  in  bankruptcy 
is  founded."  And  in  Ex  parte  Beaan  {b\  ^'  I  never 
could  see  why  a  creditor,  having  both  a  joint  and  several 
security,  should  not  go  against  both  estates."  It  would 
be  easy,  indeed,  to  point  out  many  inconsistencies  that 
arise  upon  the  application  of  the  rule*  But  in  the  cases 
last  mentioned  Lord  Eldon  adds,  ^^  that  it  is  settled 
that  the  creditor  must  elect,"  And  the  question  before 
fhe  Court  is  properly  raised,  not  upon  the  propriety  of 
the  rule  itself,  but  upon  some  supposed  exceptions  to 
it,  within  which  this  case  is  said  to  range  itself.  The 
cases  which  have  been  cited  as  affording  instances  of 
such  exceptions  do  not  appear  to  me  to  bear  upon  this 
question;  such  as  those  cited  from  Mr.  Cooke's  Bank- 
rupt Law  of  Ex  parte  La  Forest  and  Ex  parte  Ben- 
son (c),  and  also  the  cases  ot  Ex  parte  Walker  and  Ex 
parte  Wenslay  {d)^  from  Sir  Greorge  Rose's  Bankruptcy 
Reports.  These  cases  are  not,  strictly  speaking,  in- 
stances of  double  proof,  but  rather  of  distributive  proof 
against  the  different  members  of  one  partnership. 

The  attempt  made  now  is  to  prove  the  same  debt 
twice  against  the  same  party ;  and  the  only  instance  I 
find  of  double  proof  allowed  against  the  same  parties  is 
in  the  case  of  Ex  parte  Adam  (e),  where  the  holder  of 
a  bill  of  exchange  drawn  by  five  persons  trading  under 

(a)  9  Ves.  126.  (6)  10  Ves.  109. 

(0  1  Co.  B.  L.  263.  (d)  1  Rose,  441.  (0  2  Rose,  36. 
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the  finn  of  Cooke  and  Co,  on  two  of  the  members  of  the        ^  ^^^* 
partnership  carrying  on  a  distinct  trade  as  Harrison      £x  pane 
and  Co.,  was  admitted  to  prove  it  against  both  estates;,     and  others. 
as  he  was  ignorant  of  the  connection  of  the  parties  when 
he  took  the  bill.     This  case  supports  Mr.  Montagu's 
argument  to  some  extent,  as  an  instance  of  double  proof 
against  the  same  bankrupts.     But  then  its  circumstances 
fall  within  the  limitation  contended  for  by  Mr.  Wigramy 
the  proof  being  against  two  joint  estates,  and  not  against 
a  joint  and  a  separate  one.    It  still,  therefore,  leavea 
the  question  undecided,  whether  such  proof  would  be 
allowed,  if  the  acceptance  had  been  by  an  individual 
member  of  the  firm  carrying  on  a  distinct  and  inde- 
pendent trade. 

The  next  case  is  that  of  Ex  parte  Bigg  (a),  in  the 
same  volume  of  Reports,  and  is  one  of  a  separate  secu- 
rity by  an  individual  partner.  But  the  circumstances 
of  that  case  do  not  furnish  a  decisive  answer  to  the 
question;  for  there  the  drawer  of  the  bill  was  not  a 
distinct  trader,  and  the  creditor  knew  of  the  connection 
of  the  parties ;  whereas  the  holder's  ignorance  of  that 
fact  was  dwelt  upon  by  the  Chancellor  in  Ex  parte 
'Adam,  as  the  ground  of  his  judgment.  At  the  same 
'time  it  must  be  observed,  that  Lord  Eldon's  language  in 
■Ex  parte  Bigg  points  directly  to  the  distinction  taken  by 
Mr.  Wigram.  In  the  subsequent  case,  however,  of  Ex 
parte  The  Bank  of  England  (Jb),  the  individual  party  to 
the  bill  was  also  a  distinct  and  separate  trader ;  and  that 
&ct  was  held  by  Lord  Eldon  not  to  entitle  the  creditor 
to  a  double  proof;  and  his  lordship  there  again  refers 
to  the  distinction  pressed  upon  us  by  the  petitioner. 
Still  it  is  answered,'  that  that  case  does  not  destroy  the 

(a)  2  Rom,  37.  ih)  2  Rose,  82. 
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18S2.  principle  upon  which  the  argument  for  the  respondents 
£z  parte  rests ;  for  there  the  creditor  hnmo  that  the  parties  were 
and  Mbm.  partnersy  and  great  stress  is  Uid  upon  that  fact;  whereas 
m  the  case  before  the  Court  it  is  admitted,  that  Williams 
amd  Co,  were  ignorant  of  the  connection  between  Geddes 
wad  the  drawers;  and  it  is  urged,  that  the  same  prin- 
cqsle  which  would  aDow  double  proof  against  two  of  the 
partners,  as  in  the  case  of  Ex  parte  Adam,  would  also 
apply  to  the  case  of  a  single  partner  carrying  on  a  sepa^ 
«pate  ostensible  business,  having  a  distinct  recognized 
stock  as  a  commercial  house,  to  which  the  holder  of  the 
bill  might  be  supposed  to  have  looked,  as  well  as  to  the 
joint  stock  of  the  house  of  the  drawers.  There  are, 
however,  some  obvious  distinctions  which  might  be 
pointed  out.  But  it  would  be  vain  to  attempt  to  settle, 
by  reference  to  principle,  the  exceptions  to  a  general 
rule  admitted  to  be  arbitrary,  and  to  have  no  sound 
principle  to  rest  upon.  The  practice  which  has  esta* 
bliahed  the  rule  must  also  settle  its  limits.  And  I  am 
glad  to  be  relieved  from  the  task,  by  finding  that  the 
rule  of  practice  has  been  appUed  to  this  case  by  one, 
whose  long  experience  and  profound  knowledge  of  the 
subject  have  best  quaUfied  him  to  fix  the  correct  limit. 
The  case  of  Ex  parte  Husbands  (a)  has  aheady  de- 
cided this  very  question.  For  in  that  case  the  indivi- 
dual partner  was  also  a  separate  trader,  and  the  cre- 
ditor was  ignorant  of  the  partnership ;  and  yet  both  Sir 
J.  Leach  and  Lord  Eldan  (though  on  anc^her  point 
they  differed)  agreed  in  this,  that  a  double  proof  against 
the  joint  estate  of  the  drawer,  and  also  against  the 
separate  estate  of  the  acceptor,  who  was  a  partner  in 
the  firm  of  the  drawer,  was  not  to  be  allowed. 

(a)  5  Madd.  419;  2  G.  &  J.  4. 
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In  this  case,  therefore,  I  think  the  creditors  must        1832. 
elect.    My  judgment  is  founded  on  thi»:  I  find,  the       ETrartfi 
general  rule  arbitrary,  but  invariably  acted  upon  by      ^°^u^ 
all  Judges  in  matter?  of  bankruptcy.     I  find  no  case 
carrying  the  exception  to  a  single  partner  separately 
trading;  but,  on  the  contrairy,  expressions  of  Lord 
Eldon  ccMifining  the  exception  to  separate  partner" 
ships:  and  there  is  besides  an  express  decision  on  the 
point  in  the  case  I  have  just  mentioned  of  £r/Mtrle 
Husbands. 

I  am  also  of  opinion,  that  if  Messrs*  WilKams  and  Co. 
elect  €o  prove  against  the  joint  estate,  the  amcHint  of 
the  dividends  declared  under  Johnsion's  comnuflaoii 
must  be  deducted,  and  the  proof  reduced  to  555/.  10s.2d» 
This  point  appears  to  have  been  settled  in  the  case  of 
JEx  parte  Todd(,a\  and  the  reasons  given  &t  the  deci* 
sion  have  been  unanswered. 

His  Honor  Sir  A.  PelIi. — I  am  sorry  to  say,  that  I 
cannot  concur  in  the  opinion  of  hia  Honor  the  Chief 
Jndge.  The  question  that  has  been  argued  is  one  of 
great  importance;  for  it  extends  bey<Mid  the  case  imme- 
diately before  us,  and  afiects  in  some  degree  the  whole 
circulating  medium  of  the  country.  The  ground  of  the 
objection  to  the  right  of  double  proof  is,  ihat  there  is 
an  arl>itrary  rule  in  bankruptcy  to  this  efiect,  '^  Where 
a  creditor  has  a  joint  and  separate  security,  either  by 
the  same  instrument,  or  by  different  instruments,  he 
must  elect  whether  he  will  proceed  against  the  joint  or 
die  separate  estate  in  preference;  reserving  hb  right 
to  come  upon  the  other  estate,,  if  there,  is  a  surplus  of 
that  estate  beyond  the  payment  of  its  own  debts/'  Now 

(a)  2  Rose,  203,  note. 
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1  SSft.       let  US  stop  here  to  inquire  whether  this  rule  is  consis- 
£jjp3rte       tent  with  law?     Unquestionably  it  is  not.     Is  it  consis- 
and^ouJ^.     ^^^  ^*  justice  ?    It  is  aUnost  admitted  that  it  is  npt    I 
should^  therefore,  in  this  ease  require  the  most  absolute 
and  positive  authority  for  the  existence  of  this  rule, 
before  I  can  consider  myself  bound  by  it.     Let  it  not 
be  supposed, ,  that  placed  as  I  am  in  this  new  situation 
I  wish  to  run  counter  to  those  opinions  of  sage  and 
learned  men,  which  ha:Te  been  cited  in  the  course  of 
this  argument,  and  are  to  be  met  with  in  the  books* 
That  is  far  from  my  intention.    Still  I  hold  it  to  be  the 
duty  of  an  English  Judge  upon  all  occasions  openly  but 
decently,  and  I  may  say  reverently  when  it  afiects  any 
decision  of  Lord  Eldon,  to  declare  his  honest  and  sin- 
cere opinion.    The  rule  is  admitted  to  be  an  arbitrary 
one;  and  all  Judges  say  they  cannot  understand  on 
what  principle  it   rests.     'In  the  case  of  Ex  parte 
Bevan  {a),  Lord  Eldon  says,  '^  In  bankruptcy,  for  some 
reason,  not  very  intelligible,  it  has  been  said,  the  credi- 
tor shall  not  have  the  benefit  of  the  caution  he  has  used. 
I  never  could  see  why  a  creditor  having  both  a  joint 
and  a  several  security  should  not  go  against  both  es- 
tates.'*   In  other  cases,  too,  Lord  Eldon  has  expressed 
himself  to  the  same  effect.    And  in  the  very  case  which 
His  Honor  the  Chief  Judge  has  laid  such  stress  upon,  I 
mean  the  case  of  Ex  parte  Husbands  (6),  Lord  Eldon 
lays  down  the  exception  to  the  rule,  which  would  seem 
to  have  led  to  a  decision  contrary  to  the  judgment  in 
that  case  pronounced  by  him;  though  the  judgment 
in  that  case  turned  upon  a  point  other  than  the  one 
now  before  the  Court.     For  he  says,  '^  It  is  clear, 
that  where  a  party  takes  a  bill,  drawn  by  some  mem- 

(a)  10  Vcs.  106.  (h)  2  G.  &  J.  4. 
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ber  or  members  o£  a  -firm  carrying  on  a  distinct  tradci  in        1 89£. 
the  firm^  in  ignorance  that  the  drawers  constitute  part  of      £x  parte 
the  firm  of  the  acceptors,  proof  is  admitted  against  both     ^^^  oO^^ 
the  drawers  and  acceptors." 

But  the  rule  contended  for  being  so  arbitrary,  and  as 
it  appears  to  me  so  unreasonable,  I  thought  it  right  to 
refer  to  the  first  case  upon  the  subject,  Ex  parte  Rauh 
landson  (a),  which  was  decided  by  Lord  Tcdbot  so  long 
ago  as  the  year  1738,  nearly  a  century  back.  That 
was  a  case  upon  a  bond,  by  which  the  bankrupts,  John 
Crotfield  and  James  Birket^  who  were  partners,  were 
bound  jointly  and  sererally  to  Rowkaukon;  and  Lord 
Talbot  held,  that  Rotolandson  might  choose  against 
which  estate  he  would  come,  but  that  he  should  not 
come  against  both.  But  let  any  man  ask  himself,  whe- 
ther a  joint  and  several  bond  is  like  the  case  of  a  bill 
or  note.  On  a  joint  and  several  bond  you  must  make 
your  election  in  proceeding  at  law  against  the  obligors ; 
you  must  either  sue  them  jointly,  or  separately.  So,  you 
cannot  proceed  against  two  of  three  joint  obligors,  but 
you  must  either  go  against  all,  or  each  separately.  But 
in  the  case  of  a  bill  of  exchange  you  may  proceed  against 
all  the  parties  to  it,  until  you  have  got  full  satisfaction 
for  your  debt.  And  even  in  the  case  of  a  bond,  if  the 
obligee  sues  the  obligors  jointly,  and  recovers  judgment, 
the  plaintiff  in  such  case  is  at  liberty  to  take  the  joint,  as 
well  as  the  separate,  effects  of  each  of  the  obligors  in 
execution.  The  arbitrary  rule,  therefore,  which  is  so 
strenuously  contended  for  in  this  case,  appears  to  me 
to  stand  upon  a  very  sandy  footing. 

I  come  now  to  the  second  branch  of  the  argument, 
namely,  whether  this  case  falls  within  the  line  of  distinc- 

(a)  3  P.  Wms.  405. 
VOL.  I.  F 
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1 832.        tion  which  is  laid  down  by  Mr.  Cooke  (a),  and  recognized 
ETparte      ^J  Lord  Ekhn*     The  distinction  taken  is  this:  where 
an^othere.     ^^^  ^^  drawn  by  aU  the  partners  upon  a  distinct  firm 
constituted  of  some  of  them,  a  party  may  prove  against 
both  estates  if  he  was  ignorant  of  the  connection  of  the 
parties,  but  not  when  he  was  aware  of  their  identity.    I 
may  observe  here,  that  this  Court  is  one  both  of  law  and 
equity ;  and  the  point  of  law  and  equity  in  this  case 
seems  to  ine  as  clear  as  the  sun  at  noon-day.     We  have 
here  one  finn  composed  of  various  persons  trading 
under  different  firms,  and  it  is  not  known  to  the  holder 
taking  the  bill,  that  those  different  firms  belonged  to 
one  partnership.     I  think  it  would  be  a  species  of  doc- 
trine prejudicial  to  the  interests  of  the  public,  to  say, 
that  in  such  case  the  holder  cannot  prove  against  all 
the  parties  to  the  bill ;  and,  therefore,  if  I  can  find 
any  cases  that  will  assist  me  in  the  view  I  take  of  this 
subject,  I  shall  avail  myself  of  them  to  decide  according 
to  common  law,  reason,  and  justice.    The  cases  of  £ar 
parte  Li^forest  and  Ea:  parte  Benson,  in  the  Ist  volume' 
of  Mr.  Cooke's  Bankrupt  Laws  (6),  are  so  strong  upon 
this  point,  that  I  can  hardly  draw  any  distinction  be* 
tween  those  cases  and  this.    The  fiicts  there  are  nearly* 
similar  to  those  of  the  present  case.     So,  the  more 
recent  case  of  Ex  parte  Adam  (c)  is  confirmatory  of 
the  same  doctrine.    Indeed,  where  paper  is  negotiated 
in  this  country  to  such  an  extent,  it  would.be  most  fatal 
to  the  interests  of  commerce,  to  prevent  a  bill-holder 
from  availing  himself  of  his  security  to  its  fullest  extent. 
In  the  case  o{Ex  parte  Bonbonus  (d)  Lord  Eldon  says, 
"  There  have  been  many  cases,  particularly  in  the 
bankruptcy  of  Burton,  Forbes,  and  Gregory,  where 

(o)  1  C.  B.  L.  261.    (6)  Page  251.     (c)  2  Rose,  36.     (d)  3  Ves.  646. 
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three  or  inore  partners  being  abo  concerned  in  other  ]  83^. 
trades^  the  paper  of  one  firm  was  given  to  the  creditors  £^  T 
of  another^  and  they  were  permitted  to  take  dividends  Moult 
from  both  estates.  That  therefore  takes  it  out  of  the 
general  doctrine.*" 

In  this  case,  the  paper  negotiated  by  the  bankrupts 
was  accommodation  paper.  WiUiam^  and  Co.,  the 
holders  of  the  two  bills  of  exchange,  gave  a  fiiU  and 
▼alnable  consideration  for  them,  amounting  to  641 /.  9^. 
There  are  names  of  four  or  five  different  firms  appear- 
ing on  these  bills,  which  are  in  truth  one  and  the  same 
firm,  though  each  of  those  firms  is  apparently  carrying 
on  a  distinct  trade  at  a  distinct  place.  The  holder,  in 
ignorance  of  these  facts,  trusts  to  the  deceitful  appear- 
ance of  the  bills,  and  finds  that  he  has  taken  notliing 
but  trash.  Is  he  to  be  told  then,  because  the  parties 
become  bankrupt,  that  there  is  an  arbitrary  rule  which 
deprives  him  of  the  remedy  he  is  entitled  to  at  law,  and 
that  he  can  only  prove  the  amount  of  the  bill  against 
one  of  these  firms?  As  such  a  decision  would,  I  think, 
be  contrary  to  law  and  justice,  and  contrary  also  to  the 
principle  of  those  cases  which  define  the  exception  to 
the  arbitrary  rule  contended  for,  upon  these  grounds  I 
must  say,  in  my  judgment,  that  Williams  and  Co.  are 
entitled  to  double  proof. 

As  to  the  deduction  of  the  dividends,  I  concur  in 
opinion  with  his  Honor  the  Chief  Judge. 

His  Honor  Sir  J.  Cross,  after  referring  to  the 
facts  of  the  case,  thus  proceeded: — ^^It  has  been  stated 
on  all  hands  as  a  general  rule,  that  when  a  party 
holds  a  joint  and  separate  security,  he  mustinbank^ 
mptcy  make  his  election,  whether  he  will  go  against 

f2 
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1 SS2,  the  joint  or  separate  estate.  The  reason  of  the  rule  it  is 
Ez  parte  difficult  to  discover;  but  it  will  not  be  necessary  in  this 
andf  others.  ^*^®  ^  disturb  that  rule.  In  Ex  parte  Adam  (a),  how- 
everywhere  there  were  five  partners,  two  of  whom  carried 
on  a  distinct  trade.  Lord  Eldon  permitted  the  creditor 
to  prove  against  both  estates.  It  is  not  denied,  there- 
fore, .  that  there  is  this  exception  to  the  rule, — namely, 
where  there  are  distinct  firms,  and  distinct  trades,  and 
the  creditor  did  not  know  they  were  all  the  same  as  the 
partners  in  the  larger  firm.  This  was  clearly  settled 
by  Ex  parte  Adam. 

But  there  is  another  rule,  it  is  contended,  which 
prevents  the  exception  extending  to  the  case  of  an 
individual  partner  carrying  on  a  separate  trade.  If 
there  be  such  a  rule,  of  course,  we  are  bound  to  submit 
to  its  authority.  But  I  have  read  every  case  on  the 
subject,  and  I  cannot  discover  any  such  rule.  Let  us 
see,  therefore,  whiether  there  is  any  foundation  in  reason 
to  support  it.  In  Ex  parte  Bigg  (b),  it  is  true,;  that 
double  proof  was  not  admitted ;  but  not  on  the  ground 
that  the  drawer  of  the  bill  was  merely  an  individual 
partner,  but  because  he  was  not  a  distinct  trader.  And 
though  in  Ex  parte  The  Bank  of  England  (c)  one  of 
the  parties  to  the  bill  was  merely  an  individual  trader, 
yet  Lord  Eldon' s  judgment  against  the  right  of  double 
proof  did  not  proceed  on  that  ground,  but  because  the 
bill-holder  knew  of  the  partnership  of  the  parties  when 
he  took  the  bill.  No  allusion  whatever  is  made  to  any 
distinction,  that  the  exception  to  the  rule  does  not  apply 
to  an  individual  partner,  as  well  as  to  several.  And  in 
the  case  of  Ex  parte  Sillitoey  1  G.  &  J.  38S,  Lord 
Eldon  says,  '^  Another  relaxation  of  the  rule  was  ad- 

(a)  2  Rose,  36.  (b)  2  Rose,  37.  (r)  2  Rose,  82. 
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niitted,  that  where  there  is  a  demand  arising  from  a        1832. 
dealing  hy  the  partnership  in  a  distinct  trade,  proof      ^T^te 
might  be  admitted.     But  then  the  question,  what  is        Moult 

'^  ^  '  and  others. 

a  dealing  in  a  distinct  trade,  is  always  to  be  looked  to 
with  great  care.  I  apprehend,  that  the  principle  does 
not  apply  more  to  two  persons  wlio  happen  to  be  con- 
stituent members  of  a  partnership  of  six,  than  to  one 
or  each  of  the  six,  if  one  or  each  was  a  distinct  trader.'' 
From  the  tenor,  therefore,  of  this  judgment  of  Lord 
Eldofi,  it  would  seem,  that  there  is  no  distinction, 
whether  the  separate  trade  is  by  one  partner  alone, 
or  by  several  in  a  minor  partnership. 

As  to  the  case  of  Ex  parte  Husbands,  which  has  been 
supposed  to  decide  the  one  before  us,  that  was  a  case 
in  which  the  creditor  took  a  bill  drawn  by  a  trader  upon 
a  dormant  partner,  and  on  the  bankruptcy  of  both 
partners,  the  creditor,  then  knowing  of  the  partnership, 
proved  the  bill  against  the  joint  estate ;  and,  after  making 
that  election,  petitioned  to  prove  also  against  the  sepa- 
rate estate  of  the  dormant  partner.  The  creditor  had 
in  that  case,  therefore,  made  an  option,  in  respect  of  an 
implied  contract  on  the  bill,  which  did  not  appear  on 
the  face  of  the  bill  itself;  and  it  was  held,  that  he 
might  withdraw  his  proof  against  the  joint  estate,  and 
prove  against  the  separate  estate  of  each  partner,  ac- 
cording to  the  contract  appearing  on  the  bill,  which 
was  several  and  not  joint.  There  is  a  material  distinc- 
tion, therefore,  between  that  case  and  this.  In  the 
present  case  the  bill  is  drawn  not  by  Thomas  Barrow 
alone,  but  by  ThonMS  Barrow  and  Co.,  the  words  **  and 
Co/*  meaning  Geddes,  who  was  a  partner  with  BarroWy 
though  they  do  not  disclose,  per  se,  that  Geddes  was  so 
meant.    There  is,  however,  an  express  joint  contract 
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1839.       o{  Barrow  and  Geddes,  those  two  persons  carrying  on 
£z  parte      business  at  Manchester  under  the  firm  of  Zl  Barrow 

and  oth^.  ^^  ^^''  ^^^  ^^®  ^^^  ^^  indorsed  by  Geddes,  who 
carried  on  a  distinct  trade  at  Stockport  under  the  firm 
of  Geddes  and  Co,  There  is  every  ingredient  here» 
then,  to  entitle  the  creditor  to  double  proof,  if  the  exist- 
ing rule  does  not  prevent  him.  There  are  two  distinct 
firms,  without  any  knowledge  by  the  creditor,  that  the 
party  composing  one  of  the  firms  was  a  constituent  part 
of  the  other.  For  the  holders  of  these  bills  had  no 
right  to  suppose,  that  Geddes  was  a  partner  with  Barrow 
at  Manchester,  or  that  Geddes  had  no  partner  at  Stock- 
port. I  have  appUed  my  mind  to  discover  some  reason 
for  the  distinction  contended  for  between  the  case  of  a 
major  and  a  minor  partnership,  and  that  of  an  individual 
trader  a  member  of  a  partnership,  and  can  find  none. 
I  am  of  opinion,  therefore,  that  the  double  proof  oughc 
to  stand,  subject  only  to  be  reduced  by  the  amount  of  di- 
vidends declared  under  the  commission  against  c/b&n^^ofi. 

His  Honor  Sir  Oeoroe  Rose. — Messrs.  Williams 
and  Co,,  at  the  time  of  the  bankruptcy  in  which  this 
petition  is  presented,  were,  and  now  are,  the  holders, 
for  valuable  consideration,  of  a  bill  of  exchange,  on 
which  (amongst  others)  are  two  several  indorsements; 
the  one  that  of  a  firm  o{  Barrow  and  Co,,  and  the  other 
that  of  an  individual,  George  Geddes*  The  firm  of 
Barrow  and  Co.  consist  of  Tkomas  Barrow  and  George 
Geddes,  and  carry  on  the  business  of  commission  agents 
at  Manchester.  George  Geddes  is  the  same  individual 
trader  who  is  included  in  the  firm  of  Barrotp  and  Co., 
and  carries  on  a  distinct  business  as  a  cotton-spinner  at 
Stockport.     Barrow  and  Geddes  have  both  become 
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baiditiptB,  vhedier  imder  a  joint  comiiiissioa  against        ISSft. 


them  both,  or  under  distinct  commissions  against  them  ^^  ^^ 
separately,  is  altogether  immaterial ;  for  the  question  is  ^^  o^^ 
not  at  all  influenced  by  the  form  of  the  commissions,  it 
is  one  merely  of  administration  of  assets,  which  in  bank-* 
ruptcy  are  (with  an  exception  for  this  purpose  uime* 
cessary  to  be  noticed)  always  administered  according  to 
tihe  rules  of  a  Court  of  EUjuky ;  and  an  equiiable  admi« 
nistration  of  assets  is  not  at  all  affected  by  the  mode  in 
which  the  insolvency  has  been  declared,  or  is  in  prose- 
cution; whether  under  a  joint  commission  against  all 
of  a  firm,  or  under  several  conunissions  against  the 
component  members  of  it,  the  principle  is  the  same. 

Williams  and  Co.,  wheA  they  received  this  bill,  were, 
it  is  admitted,  ignorant  that  George  Geddes  was  in« 
eluded  in  the  firm  of  Barrow  ami  Co. ;  a  circumstance 
which  has  been  considered  material  in  those  cases,  where 
die  question  of  two  proofs  upon  a  bill  of  exchange  has 
been  raised.  And  the  point  upon  which,  fix>m  a  dif- 
ference of  opinion  in  the  Court,  our  judgment  has  been 
deferred  till  to-day,  is  simply  this:  Have  Messrs.  fVil^ 
Hams  and  Co^  a  right  to  prove  against  the  joint  estate 
of  Barrow  and  Geddes,  in  respect  of  the  indorsement 
Barrow  and  Co.,  and  also  against  the  separate  estate 
of  Geddes,  in  respect  of  hb  separate  signature?  Now 
here  it  must  be  understood,  that  there  is  no  dispute 
that  the  holder  of  a  bill  can  prove  against  every  name 
upon  it,  until  he  shall  have  received  twenty  shillings  in 
the  pound;  that  there  is  no  doubt  as  to  the  effect  of 
the  contract,  either  in  law  or  in  equity;  that  the  con- 
tract, as  in  law  so  in  equity,  binds  both  Barrow  and 
Geddes  jointly,  and  Geddes  separately;  but  the  dif- 
ference between  the  two  branches  of  jurisprudence  is 
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16S2.  thiSf  that  the  law  looks  at  the  contract  as  one  to  be 
Ezpute  enforced  through  the  indiTidual  contracting  parties  re- 
ti^oAer*.  spectively,  without  any  other  qualification,  either  in 
regard  to  the  state  of  the  fund,  or  to  the  claims  of  other 
creditors ;  but  equity  qualifies  the  relation  of  the  indi* 
vidual  contracting  parties,  by  a  convenient  attention  to 
the  remedies  of  other  creditors  of  the  same  debtor; 
and  (by  substituting  the  remedy  against  the  assets  for 
the  claim  againiBt  the  person,  and  assuming  that  there 
are  many  other  claimants  against  the  same  insolvent,) 
it  modifies  the  rights  of  creditor  and  debtor  by  opera- 
tion against  the  estate,  instead  of  the  individual.  The 
rule  appears  to  me  not  to  be  an  arbitrary  rule,  in  the 
sense  in  which  that  appears  to  be  understood,  but  ob- 
viously the  result  of  this  principle. 

It  is  too  obvious  to  require  a  remark,  that  Messrs* 
Williams  and  Co.,  if  they  had  thought  fit,  might  have 
brought  an  action  against  Barrow'  and  Geddes^  or 
against  Geddes  simply;  they  might  have  taken  out  exe- 
cution against  the  joint  property  of  Barrow  and  Geddes, 

m 

as  well  as  the  separate  property  of  Barrow,  and  the 
separate  property  of  Geddes.  But,  on  pursuing  this 
their  remedy  by  action,  they  must  have  taken  their 
chance,  whether,  when  they  had  followed  it  to  execu- 
tion, they  could  have  got  any  part  of  the  property,  or 
any  thing  beyond  the  persons  of  their  debtors:  for 
other  plaintifis  might  have  been  before  them;  judg- 
ments might  have  been  confessed;  voluntary-  assign- 
ments, or  other  proceedings  or  events,  might  have 
devested  the  property ;  and,  in  point  of  fact,  this  very 
commission,  a  statutory  execution,  has  done  so.  They 
have  therefore  elected  to  come  in  under  this  statutory 
execution,  and  in  so  doing  have  elected  to  abandon 
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that  right  which  the  law  would  have  given  them,  when        1832. 
they  tender  their  proof  under  the  commission.     They       Ex  parte 
withdraw  their  debt  voluntarily  from  the  legal  operation     and  ©there. 
of  the  contract,  and  submit  it  to  be  regulated  by  the 
principles  upon  which  assets  are  administered  in  bank« 
ruptcy. 

It  has  not  been  denied,  that  it  is  an  universal  maxim 
in  tlie  administration  of  assets  in  equity,  that  the  sepa- 
rate estate  shall  be  applied  in  the  first  instance  to  the 
separate  creditors,  the  joint  estate  to  the  joint  creditors. 
Mark  the  distinction :  equity  does  not  alter  the  legal 
contract;  it  does  not  say  that  the  joint  creditor  shall 
not  be  paid  out  of  the  assets  of  both  his  debtors;  but 
it  says  only,  that  a  commission  stops  the  diligence  or 
action  of  all  the  creditors,  so  that  they  are  all,  as  it 
were,  to  start  fair  with  the  commission,  as  if  all  their 
executions  had  come  to  the  sheriff  at  the  same  time. 
All  the  joint  creditors  shall  go  first  to  the  joint  estate, 
and  the  separate  creditors  ^r«/  to  the  separate  estates ; 

and  if  there  be  a  surplus  of  the  joint  estate,  it  is  carried, 

• 

according  to  the  interest  of  the  partners,  to  the  respec- 
tive separate  estates;  or  if  a  surplus  of  the  separate 
estates,  it  is  carried  to  the  joint.  The  contracts  are 
not  varied,  but,  from  convenience, — applied  upon  equit- 
able principles  to  insolvent  estates  amongst  creditors, 
whose  equitable  executions,  by  the  effect  of  the  bank- 
ruptcy^ are  all  of  equal  date,  or  contemporaneous, — their 
satisfaction  is  thus  marshalled  or  arranged  against,  but 
not  confined  to,  their  respective  estates. 

An  ordinary  partnership  debt  is,  in  law,  and  in  equity 
likewise,  both  joint  and  several :  even  at  law  the  action 
lies  against  one  of  the  two,  subject  only  to  a  plea  in 
abatement:  by  execution  in  an  action  against  both,  you 
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1 832.  nuiy  get  both  joint  and  sereral  properly ;  ibr  the  law 
ETTrte  contemplates  solvency^  proceeds  upon  sohieney,  or 
MovLT       amide  means  of  satisfaction^  either  in  person  or  pro- 

and  others.  '^  r  r 

perty.  But  equity  in  bankruptcy  proceeds  upon  tf»ot 
v^netf;  it  does  hot  vary^  but  only  suspends  the  contract, 
and  that  only  as  long  as  the  assets  are  inadequate.  If 
there  should  be  a  surplus  of  the  separate  estates,  or  of 
die  joint  eiMaie,  the  creditor  has  the  same  resource  to 
liiem  as  he  would  have  had  under  his  common  law  exe- 
cution. 

True,  say  WiUiamf  and  Co. ;  and  upon  that  principle 
we  are  willing  to  forego  the  right  which  the  law  would 
have  given  us  against  Barrow  ami  Co.  upon  that  in- 
dorsement; for,  as  to  diat,  we  have  nothing  but  the 
joint  and  separate  contract  by  operation  of  law ;  but, 
as  to  Geddes,  we  have  his  separate  express  contract  by 
indorsement.  Is  that  to  give  us  nothing?  Certainly 
it  is  to  give  you  something;  it  gives  you  the  benefit  of 
election,  which  without  that  separate  indorsement  you 
would  not  have  had.  But  then  say  they:  Geddes  is  a 
separate  trader,  and  we  are  the  holders  of  a  commer- 
cial contact?  But  is  not  the  answer  obvious?  What 
difference  can  the  circumstance,  that  Geddee  is  a  sepa^ 
rate  trader,  make,  unless  the  law,  or  equity,  or  bank- 
ruptcy distinguishes  his  separate  trading  stock,  as  a 
distinct  recognized  stock,  from  his  general  assets?  The 
law  in  every  mode,  either  by  common  law  execution, 
equitable  decree,  or  bankruptcy,  looks  for  the  satisfac- 
tion of  his  contracts  to  his  estate,  without  stopping  to 
distinguish  whether  it  be  a  debt  to  his  butcher,  his 
baker,  his  tailor,  or  one  incurred  in  his  trading  specu- 
lation. When  you,  WitUams  and  Co.  took  the  note, 
you  looked  to  the  joint  means  of  Barrow  and  Geddes 


Moult 
aad  others* 
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in  the  one  instancei  and  the  separate  means  of  Creddes       1832. 
in  the  other,  whether  trader  or  not;  you  got  no  special      ETparte 
contract  for  the  separate  trading  stock ;  you  looked  to 
an  his  property,  his  estate  in  Hampshire,  if  he  had  one, 
as  well  BB  at  Chester;  and  his  other  cre^ors,  whether 
&x  trade  debts  or  not,  did  precisly  the  same. 

It  is  needless  to  go  through  the  cases,  for  not  one 
has'  been  cited,  that  affects  the  rule,  that  you  cannot 
proTC  against  both  the  joint  and  separate  estate  of  the 
same  individual;  or,  I  would  put  it  thus — wherever  your 
ocMnmon  law  execution  would  give  you  both  estates, 
then,  under  the  equitable  execution,  in  which  you  all 
come  in  together  upon  insolvency,  you  must  each  take 
your  own  estates  in  the  first  instance,  not  exclusively, 
but  in  the  first  instance  subject  only  to  a  right  of 
election,  which  w^  all  know  is  in  the  petitioning  creditor, 
as  perhaps  the  first  execution  creditor,  and  to  a  right 
of  election,  as  in  this  case,  where  there  is  express 
contract. 

From  the  first  to  the  last  of  Lord  Eldan^s  judgments, 
from  that  of  Ex  parte  Bigg  (a)  down  to  the  last  ease 
of  Husbands  (b),  this  principle  is  established;  and  in 
the  last  case,  if  Lord  Eldon  had  thought  otherwise,  he 
would  have  directed  the  proof  against  the  joint  and 
the  separate,  instead  of  the  two  separate,  estates.  In 
the  case  of  Blackburn  the  omission  of  the  word  Co. 
can  make  no  difference;  whether  the  firm  be  Black- 
bum  simply,  or  Blackburn  and  Co,,  the  legal  result 
must  be  precisely  the  same  as  to  all  its  consequences. 

Let  us  try  all  the  cases  by  that  of  Ex  parte 
WaUcer  {e).  A.  B.  C.  and  D.  are  engaged  in  a  joint 
adventure ;  A.  draws  on  B.  and  C,  who  happen  to  be 

(a)  2  Rose,  37.  (6)  2  Glyn  &  J.  4.  (c)  1  Rose,  441. 
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1832.        partners  in  a  distinct  adventure,  and  the  bill  is  proved 
Ex  parte       against  A.f  and  against  B.  and  C.    The  fact  of  A,  being 

1^1  Of  7 1  1* 

and  others,  in  partnership  would  have  prevented  a  bill  drawn  by 
A.  on  A.  B.  C.  and  D.  from  being  proved  against  A,^ 
and  against  A.  B.  C.  and  2>.,  because  it  would  have 
given  to  the  creditor,  twice  over,  payment  out  of  funds 
in  which  A>  was  interested;  but  A.  was  not  interested 
in  the  property  of  B.  and  C.  the  acceptors,  and  B.  and 
C.  were  not  interested  in  that  of  A.  the  drawer;  in 
proving  against  A,,  therefore,  the  holders  came  into  no 
competition  with  B.  and  C  In  this  kind  of  cases  to 
which  I  have  last  adverted,  it  is  mentioned,  that  the 
proof  depends  upon  the  ignorance  of  the  parties  that 
the  firms  are  connected.  In  that  respect,  the  Court  in 
bankruptcy  was  perhaps  rather  legislating  upon  the 
policy  of  checking  accommodation  paper,  than  apply- 
ing an  ingredient  which  ought  in  fairness  to  qualify  the 
express  contract  of  the  parties. 

Upon  the  whole,  therefore,  I  think  there  must  be  in 
this  case  an  election;  but  as  the  decision  is  against  the 
finding  of  the  commissioners,  no  costs  can  be  given. 
The  costs  must  be  assigned  out  of  the  estate. 

The  dividends  declared  must  of  course  be  deducted 
from  the  proof. 


Ex  parte  Dodds,  in  the  matter  of  Dodds. 

January  27. 

When  bankrupt  XHIS  was  the  petition  of  the  bankrupt,  to  enlarge  the 

for  his  surrender  time  for  his  Surrender  to  the  commission  and  for  passing 

e  arg   .  j^.^  ^^^  examination,  the  bankrupt  being  abroad  when 

the  commission  issued.    The  petition  being  supported 
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by  an  affidavit  of  the  bankrupt^  as  to  the  facts  stated  in        1832. 
the  petition,  the  Court  made  the  order  accordingly. 


Id  re 

DODDS. 


Mr.  Rogers  for  the  petitioner. 


Ex  parte  Rolfe  and  Milne,  in  the  matter  of  Johnson.    January  27. 

IHIS  was  a  petition  for  the  sale  of  an  estate  mortgaged  When  mort- 
by  Ae  bankrupt,  which  was  presented  by  his  assignees,  uiaoldf amd  the 
one  of  whom  was. the  mortgagee  of  the  property  in  ^nwra^for" 
question.     The  premises  had  been  already  put  up  to  J^dX^Si^- 
auction,  but  there  had  been  a  reserved  bidding  by  Sl^ndiSr 
consent,  and  no  sale  actually  took  place.     The  petition  should  be  ap- 

J  f^  .  *r  pointed  for  the 

therefore  prayed,  that  the  Court  would  appoint  a  time  purposes  of  the 

sale. 

for  the  sale;  and  as  one  of  the  two  assignees  was  also 
the  mortgagee  of  the  estate,  that  the  sale  might  be 
conducted  by  the  other  assignee,  with  the  usual  leave 
for  the  mortgagee  to  bid  at  the  sale,  and  the  costs  of 
the  sale  to  be  paid  out  of  the  proceeds. 

The  Court  ordered  a  sale,  in  the  terms  prayed,  in 
three  weeks'  time;  but  under  the  circumstances  thought 
it  right,  as  the  same  solicitor  was  concerned  both  for 
the  assignees  and  the  mortgagee,  that  for  the  purposes 
of  the  sale  a  separate  solicitor  should  be  employed. 

Mr.  Swanston  for  the  petitioners. 
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18S2. 


Ex  parte  Flight,  in  the  matter  of  Batsman. 

January  27.      _ ^ 

A  ci«ditor  pe-  •■-  HE  petition  was  presented  in  this  case  by  a  creditor 

su^^e  most  ^^  ^^^  bankrupt,  with  a  ^iew  to  sopdrsede  the  commis- 

i^atTe^^t  sion,  on  the  ground  that  the  party  found  a  bankrupt 

oeditor  at  the  ]^^^  jjq^  been  a  trader  within  the  statute.     After  setting 

time  of  isauiDg  ^ 

thecommittioD,  forth  that  a  Commission  had  issued,  and  that  the  party 

but  also  at  the  '^      •^ 

time  of  praseDt-  was  fboDd  a  bankmpt,  die  petition  prdceeded  to  state, 

ing  his  petition. 

'^  that  the  said  James  Baieman  was  not,  at  the  date 
and  suing  forth  of  the  said  commissi6n  of  bankrupt,  nor 
had  he  previously  been,  a  broker,  or  agent,  or  a  trader 
within .  the  true  intent  and  meaning  of  the  bankrupt 
laws.  That  the  said  James  Bateman,  at  the  date  and 
suing  forth  of  the  said  commission^  was  justly  and  truly 
indebted  to  petitioner  in  a  large  sum  of  money." 

Mr*  Wakejieldf  in  support  of  the  petition.  The  affi- 
davit of  the  petitioning  creditor,  which  has  been  filed 
in  opposition  to  the  prayer  of  this  petition,  states  that 
evidence  was  adduced  before  the  commissioners,  that 
the  bankrupt  was  a  trader  generally;  but  the  petition- 
ing creditor  does  not  swear  whai  particular  trade  the 
bankrupt  carried  on.  He  was  bound  to  specify  the- 
identical  trade,  when  we  positively  deny  every  kind  of 
trading  whatever. 

Mr.  Koe,  on  behalf  of  the  assignees,  took  a  prelimi- 
nary objection,  that  th&  petition  did  not  state  that  the 
petitioner  was,  at  the  time  of  presenting  the  petition,  a 
creditor  of  the  bankrupt;  but  merely  that  the  bankrupt 
was,  at  the  date  and  suing  forth  of  the  commission, 
indebted  to  the  petitioner.  A  creditor  petitioning  to 
supersede  ought  to  state,  that  the  bankrupt  now  is 


HILA&r  TEEM,  2  WILLIAM  IV.  79 

indebted  to  him;  for  his  debt  may  have  been  satisfied        ISSfi. 
since  the  issuing  of  the  commission  (a).  Ezparte 

Bateman. 

The  Court,  upon  this  ground,  dismissed  the  petition 
with  costs. 

Mr.  Quin  for  the  petitioning  creditor. 

(a)  And  see  Anon.  2  Mad.  281. 


Ex  parte  William  Lowe  and  Richard  Cuttill,  in 

the  matter  of  Abraham  Aaron.  January  28. 

1  HIS  was  a  petition  of  appeal  from  an  order  of  the  JhU  Court  has 

I'uiisdiclien  to 
^ lear  a  petition 

swered  by  the  Lord  Chancellor,  to  be  heard  on  the  bankrupt^  from 
then  next  day  of  petitions,  which  was  the  9th  of  January  cellor's  decision 
last.     Owing  to  other  matters  being  then  before  the  chan^celior 
Court,  the  petition  was  not  heard  by  his  lordship.    The  P^'^^fe^  ^ 
new  Bankrupt  Court  Act  coming  into  operation  on  the  ^L^^\- 
11th  of  January,  a  doubt  arose  whether  the  Lord  Chan-  Co"f'»  f®'  the 

^  ^  ^  ^    purpose  of  hav- 

cellor  would  hear  the  petition.    After  previous  appli-  mg  such  petition 
cation  (Jb)  to  the  Lord  Chancellor  on  the  part  of  the  post.  Eat  pane 

Benson. 

petitioner, 

Mr.  Twiss,  on  the  24th  of  January,  applied  for  and  24th  Januaiy. 
obtained  ex  parte  an  order  to  transfer  the  petition  into 
the  paper  of  their  Honors,  under  the  General  Order  (e) 
of  the  16th  of  January,  1832. 


On  the  following  day  Mr.  Jacob,  for  the  respondents  26th  January. 

(6)  See  anttt  43.  (r)  See  ante,  zxxi. 
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1 882.        £||  ^}|e  petition  of  appeal  to  the  Lord  Chancellor,  moved 
Ex  parte       to  discharge  that  order ;  but  not  having  given  notice  of 
28th  January,     the  motion  it  stood  over  until  this  day. 

Mr.  Montagu  and  Mr.  Jacob  now  appeared  in  sup- 
port of  the  motion  to  discharge  Mr.  Twiss's  order.  The 
first  question  that  occurs  in  this  case  is,  whether  the 
Lord  Chancellor  and  his  Court  can  deprive  the  suitor 
of  his  right  to  have  his  cause  heard  before  that  tribunal 
to  which  he  has  appealed.  2.  Whether,  on  any  peti- 
tion already  heard  and  decided  by  the  Vice-Chancellor, 
this  Court  has  jurisdiction  to  rehear  it.  S.  Whether 
this  Court  can  compel  either  of  the  parties  to  an  appeal 
from  the  Vice-Chancellor's  decision,  which  is  actually 
pending  before  the  Lord  Chancellor,  to  quit  his  lord- 
ship's Court  and  come  here  to  have  the  appeal  decided ; 
whether,  in  fact,  this  Court  has  a  sole,  or  only  a  con- 
current, jurisdiction  in  matters  of  bankruptcy.  Now 
we  submit,  that  this  Court  cannot,  of  its  own  authority ^ 
hear  this  appeal,  without  the  consent  of  both  the  litigant 
parties.  Every  suitor  has  the  privilege  of  selecting  the 
Court,  in  which  he  will  have  his  cause  tried.  This 
right  has  existed  for  centuries;  and  when  he  has  exer- 
cised this  right,  by  instituting  his  suit  in  the  Court  of 
his  choice,  no  other  Court  can  compel  him  to  change 
the  tribunal  he  has  appealed  to.  Neither  of  the  Courts 
of  King's  Bench,  Common  Pleas,  or  Exchequer,  has 
any  such  power,  as  that  sought  to  be  exercised  in  the 
present  case.  They  are  all  Courts  of  concurrent  juris- 
diction, no  doubt ;  but  a  cause  must  be  tried  in  that 
Court,  where  it  was  originally  commenced.  For  when 
two  Courts  have  concurrent  jurisdiction,  it  would  be  an 
answer  to  any  proceeding  in  the  one,  that  there  was  a 


HILARY  TERMi  2  WILLIAM  IV.  81 

process  for  the  same  cause  depending  in  tbe  other.  1882. 
So,  the  Lord  Chancellor  sitting  in  equity  cannot  say  to  Ex"^rte 
a  suitor,  you  shall  try  your  cause  in  the  Court  of  Ex-  ^^^' 
chequer,  or  at  the  Rolls,  and  not  in  the  Court  of  Chan- 
cery; nor,  where  a  bill  is  filed  for  an  account,  can  he 
compel  the  plaintiff  to  go  for  relief  to  a  Court  of  law. 
The  same  principle  applies  also  to  proceedings  by 
habeas  carpus^  in  which  the  party  applying  for  the 
writ  has  a  right  to  go  before  any  Court  or  Judge  he 
pleases.  Upon  the  establishment  of  a  new  Court  like 
this,  it  would  be  a  dangerous  innovation,  to  hold  that, 
the  former  Court  had  not  concurrent  jurisdiction  with 
the  new  Court,  and  that  the  suitor  should  be  deprived 
of  his  former  right  of  election.  It  is  not  contended, 
that  a  party  may  not  in  the  first  instance  present  his 
petition  to  this  Court;  but  then  either  party  has  in 
every  case  a  right  to  appeal  from  the  decision  of  this 
Court  to  the  Lord  Chancellor.  Therefore,  generally 
speaking,  it  may  be  said,  that  this  Court  is  subject  to 
tbe  jurisdiction  of  the  Lord  Chancellor.  Now,  the 
object  of  the  Bankruptcy  Court  Act,  as  stated  in  its 
preamble,  is,  that  the  rights  of  bankrupts  and  their 
creditors  may  *^  be  enforced  with  little  expense,  delay, 
and  uncertainty  as  possible."  If  this  Court,  therefore, 
baa  power  to  rehear  a  petition,  which  has  been  already 
heard  by  the  Vice-Chancellor,  and  after  this  rehearing 
another  hearing  takes  place  on  appeal  from  this  Court 
te  the  Lord  Chancellor, — as  would  most  probably  be  the 
case,  if  either  party  was  dissatisfied  with  the  judgment 
here, — the  professed  object  of  the  act  would  be  entirely 
frustrated.  But  the  new  act  never  intended  to  take 
from  the  Lord  Chancellor  the  jurisdiction  he  previously 
possessed  in  matters  of  bankruptcy,  nor  that  be  should 

VOL.  I.  G 
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1832.        commit  a  judicial  suicide,  by  transferring  to  this  Court 
ETpaite      *^  appeal  from  the  Vice-Chancellor's  decision  to  him- 

^^^'  self-  Most  extraordinary  evils  would  result,  if  the 
Chancellor's  jurisdiction  in  bankruptcy  was  held  to  be 
abolished;  for  the  Chancellor  alone  can  sign  the  bank' 
rupfs  certificate,  or  issue  a  supersedeas;  this  Court 
has  no  power  to  do  either.  Then  how  can  effectual 
justice  be  done  in  this  case,  even  supposing  that  the 
transfer  of  the  petition  was  correct  ?  For  the  petition, 
amongst  other  things,  prays  for  a  supersedeas.  But 
the  Lord  Chancellor  alone  has  the  custody  of  the  great 
seal,  which  must  be  affixed  to  that  writ  before  it  can 
issue.  The  petitioners,  therefore,  pray  for  relief,  which 
no  one  but  the  Chancellor  can  give. 

Again,  the  6  Geo.  4,  c.  16,  s.  13,  makes  regulations 
as  to  the  bond  to  be  given  to  the  Chancellor  upon 
issuing  a  commission,  and  the  particular  mode  in  which 
the  bond  is  to  be  assigned;  and  the  12th  section  of  the 
new  act  recognizes  the  bond,  as  still  to  be  given  to  the 
Lord  Chancellor  upon  issuing  a  fiat.  Now,  has  this 
Court  any  power  to  assign  the  bond,  or  to  order  the 
Lord  Chancellor  to  assign  it?  Or,  is  it  not  still  a 
matter  for  his  personal  consideration?  So,  there  are 
various  other  powers  given  to  the  Lord  Chancellor  by 
the  6  Geo.  4,  c.  16, — as  by  section  18  to  substitute  a 
petitioning  creditor's  debt;  by  s«  60,  to  expunge  a  debt; 
by  s.  66,  to  order  a  new  assignment ;  by  ss.  75,  76,  to 
order  the  disposal  of  the  bankrupt's  lease;  by  s.  78,  ta 
order  the  bankrupt  to  join  in  a  conveyance;  by  s.  79, 
to  order  a  conveyance  to  new  trustees;  by  s.  Ill,  U> 
order  the  payment  of  dividends.  Does  the  new  act 
repeal  all  or  any  of  these  sections  ?  If  not,  then  the 
Chancellor's  jurisdiction  as  to  all  these  matters  still 
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continues.     The  only  instance  in  the  new  act,  from        1832. 
which  any  inference  as  to  the  extinction  of  the  Lord       £z  p^e 
Chancellor's  jurisdiction  could  be  drawn,  is  in  the  first        ^^^' 
schedule  of  fees  to  be  taken  by  the  Chancellor's  Secre- 
tary of  Bankrupts.     There,  the  only  fee  allowed  for 
any  petition  is  for  a  petition  of  appeal  from  this  Court. 
But,  as  there  are  many  cases  in  which  it  is  too  clear  to 
doubt  the  Chancellor's  power  to  entertain  petitions,  it 
IS  evident  that  the  act  did  not,  by  that  provision  alone,        * 
take  away  the  Chancellor's  jurisdiction.     For  instance, 
the  Ch^cellor  is  empowered  to  annul  a  Jiat,  by  the 
19th  section,  and  a  petition  is  necessary  for  that  pur- 
pose; but  in  the  schedule  no  mention  is  made  as  to  the 
fee  on  any  such  petition. 

The  Lord  Chancellor  is,  therefore,  still  the  supreme 
judge  in  bankruptcy,  and  his  jurisdiction  cannot  be  taken 
away  unless  by  express  enactment.  But  then  the  Lord 
Chancellor  has  no  power  to  transfer  any  petition  forbear- 
ing before  this  Court.  This  will  plainly  appear,  by  com- 
paring the  provisions  of  the  new  act  with  the  53  Geo,S,  c. 
34, — the  act  for  appointing  the  Vice-Chancellor, — which 
expressly  gives  the  Lord  Chancellor  power  to  transfer  a 
bankrupt  petition  to  be  heard  by  the  Vice-Chancellor. 
Now  the  legislature,  having  the  Vice-Chaitcellor's  act 
before  them,  would  surely  have  inserted  in  the  act  for 
establishing  this  Court  a  similar  clause,  had  it  been  in 
contemplation  to  give  the  Lord  Chancellor  such  a  power 
of  delegation.  Again,  had  the  legislature  intended  the 
Chancellor's  jurisdiction  to  be  put  an  end  to,  why  was 
there  not  inserted  a  clause  similar  to  that  in  the  recent 
act  for  abolishing  the  Welsh  judicature,  (11  Geo.  4  and 
1  WiU.  4,  c.  70,  s.  14;)  which  not  only  appoints  a  new 
mode  of  judicature,   but  the  14th  section  expressly 
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IS32.  annuls  the  power  of  the  former  judges,  and  directs  all 
Ezpiirte  proceedings  and  all  causes  then  depending  to  be  trans* 
Lowi.  ferred  to  the  Courts  of  Chancery  and  Exchequer.  The 
same  provision  is  made  also  in  this  very  Bankruptcy 
Court  Act,  as  to  the  jurisdiction  of  the  commissioners. 
For,  after  providing  for  the  appointment  of  new  com- 
missioners, it  is  expressly  enacted  by  the  39th  section, 
that  all  power,  jurisdiction,  and  authority  of  the  for- 
mer commissioners  shall  cease  and  determine,  and  that 
every  commission  depending  before  them  shall  be  re* 
moved  into  this  Court.  It  may  be  inferred,  therefore, 
from  this  specific  enactment  as  to  the  commissioners, 
that  the  meaning  of  the  act  was,  that  the  Chancellor's 
jurisdiction  should  continue:  for  the  mere  creation  of  a 
new  Court  does  not  necessarily  annihilate  the  old  one. 
It  was  observed  by  Lord  Eldon  upon  one  occasion, 
that  the  jurisdiction  of  his  Court  was  not  abolished  by 
the  establishment  of  a  new  Court.  In  like  manner  it 
has  been  decided,  that  the  1  Will.  4,  c.  ^1,  enabling 
Courts  of  law  to  issue  commissions  for  the  examination 
of  witnesses  abroad,  will  not  prevent  the  Lord  Chan- 
cellor from  issuing  such  commissions,  just  as  he 
~  did  before  the  passing  of  that  act.  The  utmost 
extent  of  the  new  statute  is,  to  create  a  new  Court  of 
tsoncurrent  jurisdiction,  which  may  be  plainly  seen  by 
a  reference  to  the  2d,  3d,  and  11th  sections  of  that  act; 
for,  considering  all  these  sections  together,  any  doubt 
upon  the  subject  will  be  effectually  removed.  There 
is  nothing  in  any  one  of  them,  which  can  be  construed 
to  take  away  the  Lord  Chancellor's  jurisdiction.  But 
even  if  it  is  abolished,  it  is  not  abolished  as  to  matters 
actually  pending  before  him;  for  it  must  have  been 
apparent  to  those  who  framed  this  act,  that  various 
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things  would  remain  to  be  done  by  other  Courts,  when        1833. 
the  act  came  into  operation.      Neither  is  there  any       £z  parte 
thing  in  the  11th  section,  which  can  be  held  to  give  to         ^^^' 
the  Lord  Chancellor  a  power  to  transfer  to  this  Court 
a  petition  Jike  the  present.     It  would  require,  indeed, 
some  more  explicit  words  in  the  act  to  transfer  such 
proceedings,  and  thus  enable  either  of  two  suitors  to 
interrupt  the  regular  process  of  the  cause,  and  force 
the  other  to  an  additional  and  unnecessary  hearing. 
It  is  a  clear  proposition,  that  no  Court  can  enlarge  its 
own  jurisdiction,  which  the  legislature  has  expressly 
defined.      Now  the  question    in    this    case  depends, 
mainly,  on  the  2d  section  of  the  act  for  the  establish- 
ment of  this  Court.     The  words  in  that  section  are, 
that  this  Court  *'  shall  have  superintendence  and  con- 
troul  in  all  matters  of  bankruptcy;"  but  it  is  not  said, 
that  it  is  to  have  "  sole,'*  "  exclusive,''  or  "  supreme" 
superintendence  and  controul..    If  the  controul  was  to 
be  exclusive,  the  legislature  would  have  given  this 
Court  a  power  to  issue  a  supersedeas,  which  can  only 
be  done  by  the  Chancellor.    Now,  can  it  be  said,  that 
the  Lord  Chancellor  must  affix  the  great  seal  to  a 
supersedeas  by  the  order  of  this  Court,  and  that  the 
highest  legal  functionary  is  thus  to  become  the  minis- 
terial officer  of  an  inferior  tribunal?     The  same  argu- 
ment applies  also  to  the  allowance  of  the  bankrupt's 
certificate,  and  the  issuing  of  the^a^.     There  is  often 
a  competition  between  the  creditors  for  a  London,  or 
a  country,  fiat;  and  that  question  ought  to  be  decided 
only  by  those  functionaries,  who  have  the  power  to  issue 
it.     Could  this  Court  oi'der  the  Master  of  the  Rolls  to 
issue  ^lJUU  ? 
But  it  is  obvious,  from  the  17th,  18th,  and  19th 
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1832.  clauses  of  the  act,  that  the  intention  of  the  legislature 
Ezparte  ^*®  *^  preserve  the  jurisdiction  of  the  Lord  Chancellor. 
^^**'  In  the  19th  section,  which  gives  the  Lord  Chancellor 
power  to  annul  Xhejiaty  upon  the  reversal  of  any  adju- 
dication of  bankruptcy,  these  remarkable  words  are 
added,  *'  or  for  such  other  cause  as  he  shall  think  fit.** 
How  is  the  Chancellor  to  exercise  this  power,  except 
upon  an  original  jurisdiction?  And  how  can  a  suffi- 
cient cause  appear  to  the  Lord  Chancellor,  except  what 
the  parties  themselves  shall  state  to  him  on  petition  and 
affidavit?  But  why  is  it,  that  the  same  power  was  not 
given  to  the  Lord  Chancellor,  with  respect  to  commU- 
sions  already  issued,  as  the  power  o\er  Jiats  that  were 
to  be  issued?  The  reason  is  plain.  Because  it  was 
notorious,  that  he  previously  possessed  that  power. 
The  Jidt  being  a  new  proceeding,  it  was  necessary  to 
give  him  the  express  power  of  annulling  it,  as  he  pre- 
viously possessed  in  regard  to  a  commission;  the  object 
of  the  act  being,  that  he  should  have  no  less  power 
over  the  Jlai.  Then,  is  it  to  be  supposed  that  the 
Chancellor  is  to  have  less  power  over  the  old  commis- 
sions formerly  issued  by  him,  than  he  is  now  given  in 
regard  to  the  fiat?  If  the  new  act  is  to  be  so  construed^ 
that  all  petitions  for  further  directions  pending  before 
the  Lord  Chancellor  shall  be  taken  away  from  his  deci- 
sion, and  transferred  to  this  Court,  then  the  Lord 
Chancellor  would  not  have  the  power  to  rehear  a 
petition,  which  had  been  previously  heard  before  him- 
self,— for  the  case  of  Ex  parte  Baker  (a)  decides,  that 
the  suitor  has  a  right  to  apply  for  such  rehearing, — 
and  this  Court  would  then  have  to  sit  on  the  judgment 
of  the  Lord  Chancellor;  a  consequence  which  could 

(a)  Mont.  &  Mac.  279. 
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never  have  been  intended  by  the  act  of  parliament.        1832, 
And  it  would  lead  also  to  this  monstrous  absurdity;       £z  parte 
that  as  the  party  has  a  right  of  appeal  from  the  decision  *    . 

of  this  Court  to  the  Lord  Chancellor,  his  Lordship 
would  be  called  on  to  rehear  his  own  judgment,  after  it 
had  been  adjudicated  upon  by  this  Court. 

If  this  Court,  however,  can  bring  petitions  before  it, 
which  have  been  already  heard  by  the  Vice-chancellor, 
they  will,  after  all,  only  pass  through  it  in  their  progress 
to  the  Lord  Chancellor's  Court ;  for  the  object  of  the 
appellant  being  to  obtain  the  Lord  Chancellor's  decision 
upon  this  case,  he  will  never  rest  satisfied  with  the 
judgment  of  a  Court  of  inferior  jurisdiction.  The 
suitor  has  elected  his  Court  by  presenting  his  petition 
of  appeal;  and  it  would  be  only  incurring  additional 
delay,  litigation,  and  expense,  if  he  is  to  be  compelled 
to  submit  his  case 'for  the  judgment  of  this  Court, 
before  he  is  entitled  to  that  of  the  Lord  Chancellor. 
It  is  not  contended,  that  this  Court  cannot  hear  a  peti- 
tion which  has  not  already  been  heard  by  the  Vice- 
Chancellor ;  but  what  we  insist  upon,  is,  that  such  an 
important  right  o  f  the  subject,  as  a  suitor's  right  of 
appeal  to  the  Lord  Chancellor,  is  not  taken  away, 
either  by  the  express  terms,  or  by  any  necessary  impli* 
cation  of  the  recent  statute. 

Mr.  Twiss  and  Mr.  Teed^  in  support  of  the  applica- 
tion. One  of  the  propositions  contended  for  on  the 
other  side,  we  do  not  deny.  We  admit,  that  the 
Chancellor  has  a  certain  jurisdiction  still  in  all  matters 
of  bankruptcy ;  but  we  say,  that  by  the  express  words 
of  the  statute  (a),  this  Court  has  now  **  superintend- 

(<i)  Section  2. 
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1 832.       ence  and  contror'  in  aD  snch  matters^  ''  whether  sucb 
g      T        matters  may  have  arisen  in  this  Court,  or  elsewhere'' 

LowB.  The  simple  question,  therefore,  now  to  be  decided  is, 
whether  the  matter  brought  before  this  Court  is,  or  i3 
not,  a  matter  of  bankruptcy.  For  if  it  be,  this  Court 
has  power  to  hear  it.  And,  without  going  into  the 
question,  whether  this  Court  can  compel  the  Lord 
Chancellor  to  obey  its  orders  in  bankruptcy,  it  is  enough 
to  say,  that  unless  there  was  an  appeal  in  due  form 
from  any  of  such  orders,  the  Chancellor  would  feel 
it  incumbent  on  him,  as  far  as  depended  upon  him- 
self, to  give  full  effect  to  any  such  order. 

As  to  the  argument  founded  on  the  allegation,  that 
the  petitioners  have  elected  to  go  before  the  Lord 
Chancellor,  we  say,  that  there  can  be  no  election, 
where  there  is  no  choice;  for  when  the  petition  of 
appeal  was  presented,  the  act  for  the  establishment  of 
this  Court  was  not  in  operation;  and  therefore  we  toqk 
the  only  jurisdiction  that  was  open  to  us.  Nor  can  we 
be  deprived  of  the  relief  we  seek,  by  the  circumstance 
of  the  petition  being  addressed  to  the  Lord  Chancellor, 
for  that  is  the  case  with  every  bill  in  Chancery,  whether 
the  cause  is  heard  by  the  Master  of  the  Rolls  or  the 
Vice-Chancellor.  [Sir  A.  Pell.  Or  suppose  the 
great  seal  is  put  in  commission,  cannot  matters  pre- 
viously directed  to  the  Lord  Chancellor  be  heard  by 
the  commissioners,  without  amendment?]  Has  this 
Court  then  the  power  to  hear  us?  For  the  argument^ 
as  to  the  hardship  of  preventing  the  suitor  from  going 
before  the  Court  he  chooses,  does  not  apply  to  this  case. 
We  are  the  actors  here,  and  have  chosen  to  come 
before  this  Court;  and  we  contend  that  this  is,  in  effect, 
the  same  Court  as  that  to  which  the  petition  was  pre- 
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aented;  for  the  petition  was  presented  to  the  Lord  1832. 
Chancellor  sitting  in  bankruptcjfy  not  in  the  Couri  of  ^  ^^ 
Chancery;  and  the  jurisdiction  of  the  Chancellor  in  Lowe. 
bankruptcy,  and  that  of  thb  Court  are  now  but  one. 
And  with  respect  to  any  hardship  on  the  respondents, 
what  greater  hardship  is  there,  than  what  occurs  in 
every  action  and  suit,  namely,  that  the  plaintiff  is 
always  allowed  to  choose  his  own  Court?  Then  as  to 
the  difiSculty  urged,  of  the  Chancellor  having  signed 
the  order  on  this  petition,  there  can  be  nothing  in  that 
objection;  for  he  has  also  signed  the  order  of  this 
Court  for  the  removal  of  all  petitions  depending  before 
him.  But  why  did  not  the  respondents,  if  they  wished 
this  petition  to  be  heard  by  the  Chancellor,  apply  to 
his  Lordship  for  that  purpose,  and  not  come  before 
tiiis  Court?  It  is  admitted  by  Mr.  Montagu,  that  this 
Court  has,  at  all  events,  a  concurrent  jurisdiction  with 
the  Oiancellor.  Now  the  term  concurrent  means 
coexteMtve,  so  that  we  can  in  this  instance  avail  our- 
selves of  a  result,  which  they  on  the  other  side  did  not 
anticipate  when  they  made  that  admission. 

But  the  jurisdiction,  as  given  to  this  Court  by  die 
late  act  of  parliament,  is  as  large,  extensive,  and  conclu- 
siye  as  it  possibly  can  be.  It  is  not  necessary  to 
contend,  that  this  Court  has  a  sole  and  exclusive  juris- 
diction in  bankruptcy.  [Sir  A,  Pell.  I  am  inclined 
to  go  further,  and  hold,  that  this  Court  has  sole  juris- 
diction. For,  if  I  have  the  controul  over  my  house- 
hold, how  can  any  other  person  be  said  to  controul  me 
in  the  management  of  it?]  From  all  the  supreme 
Courts  of  Westminster  Hall,  there  is  an  appeal  to  the 
House  of  Lords,  but  they  are  not  the  less  supreme 
Courts.    The  exception  in  the  second  section  of  the 
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1832.  act  q(  parliament,  which  gives  this  Court  superintend- 
Ez  part«  ence  and  controul  in  bankruptcy,  ^'  except  as  is  herein 
otherwise  provided,"  is  very  material.  The  power 
given  by  the  12th  section  to  the  Lord  Chancellor,  to 
issue  a  Jiat  in  lieu  of  a  commission,  is  one  of  the 
exceptions  referred  to  in  the  2d  section.  But  where  is 
a  petition  of  appeal  from  the  Vice-Chancellor  to  the 
Lord  Chancellor  excepted  in  the  act?  The  general 
order  made  by  this  Court  for  setting  down  petitions 
for  hearing  before  it,  which  were  pending  before  the 
Lord  Chancellor,  is  fully  warranted  from  the  terms  of 
the  11th  section.  But  it  would  not  have  had  power  to 
make  such  order,  without  the  consent  of  the  Lord 
Chancellor;  for  though  this  Court  has  a  coextensive, 
it  has  not  a  paramount  jurisdiction.  The  statute  of 
53  Geo.  3,  c.  24,  for  the  appointment  of  the  Vice- 
chancellor,  contains  an  express  provision  in  section  2, 
that  the  ^  Vice-Chancellor  shall  have  no  power  to 
discharge,  reverse,  or  alter  any  decree,  order,  act, 
matter,  or  thing,  made  or  done  by  the  Lord  Chancellor, 
or  the  Master  of  the  Rolls.  Now  if  it  was  intended^ 
that  this  Court  should  not  interfere  with  any  previous 
order  in  bankruptcy  made  by  the  Vice-Chancellor,  why 
did  not  the  framers  of  the  act  for  the  establishment  of 
this  Court  introduce  into  it  a  similar  provision  ?  For 
nothing  would  have  been  easier,  than  to  have  said  that 
this  Court  should  not  have  power  to  discharge,  reverse, 
or  alter  any  order  made  by  the  Vice-Chancellor. 

Erskine,  C.  J. — This  is  a  motion  to  discharge  an 
order  obtained  by  the  petitioners  for  setting  down  a 
petition  for  hearing  before  this  Court,  which  had  been 
presented  to  and  answered  by  the  Lord  Chancellor.     I 
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am  of  opinion,  that  the  order  ought  to  be  discharged,  18312. 
but  not  for  the  reasons  contended  for  by  the  counsel  op-  ^^  ^^^ 
posing  the  order.  The  ground  on  which  I  found  my  Lo^«- 
opinion  is,  that  the  petition  cannot  be  heard  in  the 
/orm  in  which  it  is  now  set  down,  and  that  we  have 
no  authority  to  proceed  on  a  petition  addressed  as  this 
is  to  the  Lord  Chancellor.  It  has  been  reported  to 
have  It^een  the  opinion  of  the  Vice-Chancellor,  that  his 
jurisdiction  in  bankruptcy  still  exists.  It  has  been 
also  intimated  to  us,  on  the  other  hand,  that  the  Lord 
Chancellor  believes  his  jurisdiction,  as  far  as  the  hear- 
ing of  the  present  petition  goes,  to  have  wholly  ceased. 
In  pronouncing  our  judgment,  I  think  we  should  not 
be  swayed  by  either  of  these  authorities,  or  by  any 
other  opinions  that  may  be  expressed  elsewhere  as  to 
the  powers  of  this  Court.  Neither  do  I  think,  that  our 
judgment  ought  to  be  affected  by  what  is  called  the 
hardship  of  depriving  a  man  of  his  right  to  choose  the 
Court,  in  which  he  wishes  to  have  his  cause  decided; 
nor  by  the  motives  of  the  appellant  in  this  case  for 
transferring  this  petition  before  us.  The  object  of 
the  original  petition  is  to  supersede  the  commis- 
sion, and  to  compel  the  assignees  to  pay  interest  for 
monies  retained  in  their  hands  under  the  104th  sect,  of 
the  6th  Geo.  4,  c.  16.  Now,  I  am  of  opinion,  that  the 
subject-matter  of  this  petition  is  clearly  within  the  juris- 
diction of  this  Court,  under  the  words  of  the  2nd  sect. 
of  the  1  &  2  Will.  4,  c.  56.  These  words  give  autho- 
rity to  the  Court  to  hear  all  such  matters  in  bankruptcy, 
as  now  usually  are,  or  lawfully  may  be,  brought  before 
the  Lord  Chancellor.  Is  this  petition,  then,  a  matter 
in  bankruptcy,  which  is  usually,  or  lawfully  may  be, 
brought  before  the  Lord  Chancellor  ?    The  answer  is, 
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IBS2.       it  has  been,  and  it  ought  to  have  been,  brought  before 
£,^rte      ^^®  Lord  Chancellor.     But  it  is  said,  we  have  no  juris- 

^^*'  diction  to  hear  an  appeal  from  the  Vice-Chancellor. 
Does  not  the  act  of  the  53  Geo,  3,  c.  24,  subject  the 
orders  of  the  Vice-Chancellor  in  bankruptcy  to  an 
appeal  to  the  Lord  Chancellor  ?  If  then,  the  Lord  Chan- 
cellor might  entertain  this  petition,  it  is  clear  to  me  that 
this  Court  can,  under  the  words  of  the  1  &  2  fFtff.  4, 
c.  56,  s;  2.  And  I  think,  that  if  a  petition  were  presented 
to  this  Court  to  discharge  an  order  of  the  Vice-Chancel- 
lor in  bankruptcy,  this  Court  could  entertain  it,  subject 
to  the  right  of  future  appeal  to  the  Lord  Chancellor. 

But,  though  I  have  no  doubt  of  the  jurisdiction  of 
this  Court  in  the  present  instance;  yet  another  import- 
ant question  arises  for  our  decision  on  this  motion, 
namely,  whether  the  subject-matter  of  this  petition  has 
been  so  legally  brought  before  the  Court,  as  to  enable 
our  jurisdiction  to  attach.  Here,  no  petition  has  been 
presented  to  this  Court.  The  whole  of  this  discussion 
has  arisen  on  a  motion  to  transfer  the  petition  to  this 
Court,  which  motion  in  no  way  refers  to  the  subject- 
matter  of  the  petition.  The  words  in  the  3d  section  of 
the  act  for  establishing  this  Court  are,  *^  that  all  such 
matters,  &c.  shaU  be  brought  on  by  way  of  petition, 
motion,  or  special  case;"  which  evidently  mean  hypeti" 
tion  to  this  Court,  and  not  by  motion  to  hear  the  sub- 
ject of  a  petition  presented  to  another  Court.  When 
application  was  first  made  to  us  to  hear  the  petition  in 
this  Court,  we  were  of  opinion  that  we  could  not  enter- 
tain it.  On  its  being  afterwards  mentioned,  however, 
to  the  Lord  Chancellor,  he  thought  his  jurisdiction 
extinct.  Without  going  into  that  question,  it  b  enough 
for  us  to  be  satisfied  that  we  have  at  least  a  concurrent 
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juiisdiction.  The  parties  might  have  wished  to  have  1832. 
had  the  petition  brought  on,  but  there  seemed  no  £z  parte 
manner  of  doing  so;  because  the  same  rules  were  to  be 
observed,  with  respect  to  the  addressing  petitions  to 
this  Court,  as  had  been  the  practice  before  the  act  on 
petitions  to  the  Lord  Chancellor.  This  Court,  there- 
fore, to  relieve  parties  from  the  expense  and  delay  con- 
sequent upon  filing  fresh  petitions,  made,  with  the  ap- 
proval of  the  Lord  Chancellor,  the  order  of  the  16th 
January,  that  petitions  might  be  set  down  for  hearing 
in  this  Court,  that  is,  if  all  parties  would  consent  to 
waive  the  objection  to  the  formal  address  of  their  re- 
spective petitions.  In  this  case,  however,  an  objection 
is  made  to  the  jurisdiction,  and,  therefore,  the  ques- 
tion arises,  whether  we  can  hear  this  petition  in  invitum* 
I  think  we  cannot.  For  the  words  of  the  act  do  not 
Bay,  that  all  proceedings  shall  be  transferred,  but  merely 
that  all  matters  may  be  heard  in  this  Court;  and  they 
must  be  heard  in  the  same  form  as  heretofore,  viz.  on 
petition  to  the  Court  that  is  to  hear  them.  If  the  act 
had  intended  that  all  proceedings  should  be  at  once 
transferred  to  this  Court,  the  same  words  would  have 
been  used  as  in  the  1 1  Geo.  4,  &  1  Will,  4,  c.  70.  s.  14^ 
the  act  for  abolishing  the  Welsh  Judicature ;  which 
directs  the  transfer  of  all  proceedings  that  were  then 
pending  in  the  Courts  abolished.  As,  therefore,  this 
formal  objection  has  been  taken,  I  think  we  cannot 
insist  on  the  objecting  party  coming  here,  except  on  a 
petition  addressed  in  form  to  this  Court.  But  I  must 
beg  to  add,  that  entertaining,  as  I  do,  no  doubt  of  our 
jurisdiction,  on  a  petition  properly  presented  to  this 
Court,  the  objection  taken  will  only  entail  on  the  parties 
an  idle  expense,  and  waste  both  of  time  and  money. 


Lowe. 
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1852.        However,  as  the  objection  is  insisted  on,  the  order  of 
£jj^^      the  S4th  January,  obtained  by  Mr.  Twisis,  must  be  dis- 
charged, but  without  costs. 

Sir  A.  Pell. — I  cannot  but  regret,  that  the  pecuKar 
form,  in  which  this  matter  is  brought  before  the  Court; 
prevents  our  coming  to  any  direct  decision  upon  it.  I 
fully  concur  in  the  opinion  formed  by  his  Honor  the 
Chief  Justice,  as  to  our  jurisdiction,  of  which  I  have 
never  entertained  one  moment's  doubt,  if  the  matter  had 
been  properly  brought  before  the  Court. 

It  is  enough  for  us  in  this  case  to  argue,  that  our 
jurisdiction  is  concurrent  with  that  of  the  Lord  Chan- 
cellor in  bankruptcy.  I  say  nothing,  as  to  the  opinion 
of  that  Judge,  that  his  powers  are  extinct.  I  think  it, 
however,  a  duty  we  owe  to  the  legislature  and  the  public, 
to  allude  shortly  to  the  authority  under  which  we  are  now 
sitting  here.  I  shall  first  refer  to  the  preamble  of  the  act 
constituting  thb  Court;  for  though  the  preamble  does 
not  controul  an  act  of  parliament,  it  is  nevertheless  a 
key  to  understand  it.  Now,  the  preamble  in  this  case 
refers  to  providing  other  means  of  administering  and 
distributing  the  effects  of  bankrupts,  than  what  were 
acted  upon  before.  It  then  makes  this  a  Court  of  ori- 
ginal jurisdiction,  and  the  2d  section  g^ves  to  the  Court 
superintendence  and  controul  in  all  matters  of  bank- 
ruptcy, with  power  and  authority  "  to  hear  and  deter- 
mine, order,  and  allow  all  such  matters  in  bankruptcy 
as  now  usually  are,  or  lawfully  may  be,  brought  by 
petition,  or  otherwise,  before  the  Lord  Chancellor, 
whether  such  matters  may  have  arisen  in  the  said  Court 
of  Bankruptcy,  or  elsewhere"  We  have  been  rather 
pressed  with  the  argument  drawn  from  the  39th  section 
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of  the  act,  by  which  the  authority  of  the  former  com-  ISSft. 
missioners  was  determined,  and  from  which  it  was  con-  ETptrte 
tended  that^as  the  authority  of  the  commissionefs  was  Lows, 
taken  away  by  express  terms,  so  the  jurisdiction  of  the 
Lord  Chancellor,  if  intended  to  be  abolished,  would 
have  been  also  taken  away  by  express  enactment.  But 
the  counsel  for  the  respondents  have  not  referred  to 
the  16th  section  (a),  perhaps  because  they  could  not 
grapple  with  it.  The  effect  of  this  clause  appears  to 
me  to  do  every  tfting,  generally,  in  regard  to  the  deter- 
mination of  the  former  jurisdiction  in  bankruptcy,  which 
the  39th  section  professes  to  do,  specifically,  with  re- 
spect to  the  commissioners.  The  question  is,  therefore, 
whether  that  which  has  been  done  in  part  elsewhere 
can  be  finished  here, — whether  matters  in  Jieri  before 
the  Courts  of  former  jurisdiction  can  be  proceeded  with 
and  adjudicated  upon  by  this  Court ;  for  if  not,  the 
expense  and  delay  of  enforcing  the  rights  of  bankrupts 
and  their  creditors,  which  it  was  the  object  of  the 
statute  to  remedy,  would  still  arise  in  every  proceeding 
in  bankruptcy  which  was  undetermined  at  the  time  of 
the  passing  of  the  act. 

Sir  J.  Cross. — ^As  the  question  of  the  jurisdiction  of 
this  Court  has  been  brought  forward,  it  is  necessary 
for  us  to  see  how  that  question  has  arisen.  Before  the 
late  act  of  1  &  2  Will,  4,  c.  56,  came  into  operation, 
there  were,  under  the  old  system  of  administering  the 
law  in  bankruptcy,  many  petitions  pending  before  the 
Lord  Chancellor  to  be  heard  on  the  9th  of  January 
last.  But  owing  to  the  length  of  time  occupied  on 
some  of  them,  many  were  obliged  to  stand  over  for  a 

(a)  See  ante,  p.  vi. 
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ISS2.  future  day,  among  which  was  the  present  petition ; 
Ei  parte  meanwhile,  and  before  they  could  be  heard,  the  new 
act,  ^tablishing  an  entirely  new  jurisdiction  in  bank- 
ruptcy, came  into  operation  on  the  1 1th  of  January. 
On  a  subsequent  application  to  the*  Lord  Chancellor 
to  hear  this  petition,  his  Lordship  intimates  that  be  has 
no  longer  power  to  do  so.  The  parties  are,  therefore, 
at  a  loss,  as  to  what  course  they  ought  to  pursue.  Now 
it  is  well  known,  that  the  recent  act  was  passed  for  the 
exoneration  of  the  Lord  Chancellor,  b/fiie  establishment 
of  this  Court,  y  For  upwards  of  a  century  his  business 
in  bankruptcy  had  been  extending,  and  die  pressure  of 
matter  becoming  greater  and  greater  every  day,  it  was 

time  that  the  Court  of  Chancery  should  be  relieved  from 
the  burthen  of  bankruptcy  proceedings.  Under  the 
impression  that  his  jurisdiction  had  ceased  by  the  new 
act,  and  acting  in  the  true  spirit  of  it,  with  a  view  to 
prevent  delay  and  expense  to  all  parties,  he  suggests 
the  course  of  transferring  all  petitions  at  once,  in  the 
state  they  then  stood,  to  be  heard  in  this  Court.  This 
Court  has  met  such  intention  of  the  Lord  Chancellor, 
and  issues,  with  his  Lordship's  approval,  the  order  of 
the  16th  January,  1831.  The  petitioner  applies  to  set 
down  his  petition  here;  but  the  respondent  objects  to 
be  brought  here  in  invtiumy  and  contends  that  this 
Court  has  no  jurisdiction  to  entertain  this  petition,  but 
that  the  Lord  Chancellor  alone  has  such  power.  The 
only  tenable  ground  of  objection  to  this  Court  exercising 
the  jurisdiction,  is,  that  the  matter  is  attempted  to  be 
brought  on  here,  not  by  way  of  a  petition  to  this  Court, 
but  by  a  petition  addressed  to  the  Lord  Chancellor.  As 
to  the  jurisdiction  of  this  Court,  if  this  olyeetion  of  form 
were  put  aside,  I  have  no  doubt  The  Vice-Chancellor's 
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Act,  53  Geo.  3,  c.  24,  provides,  in  effect,  that  that  Judge  133£. 
is  to  act  as  deputy  to  tUe  Lord  Chancellor  for  a  certain  ^  parte 
portion  of  his  duty.  Now  the  Lord  Chancellor  has 
power  by  that  act  to  rehear  the  Vice-Chancellor's  orders, 
&c. :  and  by  the  2d  section  of  the  new  act,  this  Court 
may  hear  and  determine  all  matters  which  the  Lord 
Chancellor  before  the  act  had  power  to  do;  therefore 
it  is  manifest,  that  this  Court  may  also  rehear  the  orders 
of  the  yice-Chancellor  in  bankruptcy. 

The. question  then  resolves  itself  uito  a  mere  matter 
of  form.  It  certainly  strikes  me  as  being  a  very  frivol- 
ous proceeding  on  the  part  of  the  respondents,  if  they 
insist  on  a  new  petition  being  presented  addressed  to 
this  Court,  for  what  other  consequence  wUl  ensue, 
except  that  of  causing  both  great  delay  and  great  ex- 
pense ?  As,  however,  the  objection  has  been  taken,  it 
is  safer  for  the  petitioner  at  once  to  adopt  the  only 
course  he  can  pursue,  viz.  that  of  presenting  to  this 
Court  a  new  petition.  But  I  very  much  question,  if  he 
is  not  already  rectus  in  Curia,  The  third  section  of 
the  act  directs  all  matters  to  be  brought  on,  "  ac- 
cording to  rules  and  regulations  to  be  established,  &c." 
This  Court  makes  the  General  Order  of  the  16th 
January,  for  transferring  petitions ;  and  I  am  strongly 
inclined  to  think  that  the  Court  might  entertain,  the 
matter  on  the  petition  in  its  present  form,  without  the 
necessity  of  a  new  petition.  However,  as  this  is  a 
question  of  mere  temporary  importance,  applying  as  it 
does  only  to  matters  now  pending  before  the  Lord 
Chancellor,  I  should  suggest,  in  concurrence  with  the 
judgment  of  the  two  learned  Judges  who  have  preceded 
me,  that  the  petitiotier  had  better  at  once  remould  his 

VOL.  I.  H 
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18dJ^.        pr^esent  petition  by  addressing  it  to  this^  Court,  and 

< 

sTparte      thereby  set  the  question  at  rest. 

Lows. 

Sir  G.  RosB. — The  question,  that  has  been  raised 
in-  this  case  for  our  determination,  appears  to  me  to 
be  one  of  obvious  solution,    notwithstanding  we  are 
stfll  ill  the  infancy  of  our  jurisdiction.    But  it  is  not 
necessary  for  us  to  go  into  the  question  of  jurisdiction, 
though  I  have  a  strong  opinion  on  the  subject.    AH  the 
old  petitions  being  addressed  to  the  Lord  Chancellor, 
and  he  having  directed  the  attendance  of  the  parties 
before  him,  this  Court  thought,  as  a  matter  of  curtesy, 
it  would  be  proper  that  the  Lord  Chancellor  should  first 
dispense  with  such  attendance.     That  he  has  already 
done,  and  the  General  Order  of  the  16th  Jmiuary  was 
accordingly  issued.     Had  the  parties  on^both  sides  been 
ifiUmg,  that  this  petition,  in  its  present  form  as  addressed 
to  the  Lord  Chancellor,  should  be  heard  by  this  Court, 
no  question  could  have  arisen*     But,  the  respondents 
in  this  petition  taking  that  objection,  how  are  we  to  act? 
Would-  any  contumacy  have  arisen,  had  they  chosen 
not  to  attend?     I  apprehend  none.     Had  this  Court 
pronounced  a  final  decision  on  this  petition,  bow  could 
its  order  have  been  enforced  ?    An  incorrectness  would 
have  been  visible  on   the  face  of  tlie  proceedings, 
which  would  have  purged  all  contempt.     As  to  the 
question  of  our  jurisdiction,  had.  there  been  no  objec-« 
ti(Hi  raised  pf  this  .formal  nature,  I. cannot  entertain  a  dif- 
ficulty, that  thb  Court  has  power  to  hear,  and  detemnne 
all  matters  in  bankruptcy,  which  the  Lord  Chancellor 
might  formerly  have  heard  and  determined.     This 
Court  would  have  authority  to  make  orders  in  all  those 
matters  referred  to  in  Mr.  Jacob's  argument.     And 
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though  it  18  very  true,  that  this  Court  could  not  order  ISS2. 
the  Lord  Chancellor  to  do  the  final  act  in  those  cases,  ^"Z^ 
by  aflSxing  the  great  seal,  yet  it  is  perfectly  clear,  that  howz. 
the  Lord  Chancellor  would  do  so,  unless  he  were 
stayed  by  the  appeal  of  one  party  or  the  other  from 
iihe  order  of  this  Court.  Put  the  case  of  an  injunction 
ordered  by  the  Vice-Chancellor,  does  not  the  Lord 
Chancellor  without  hesitation  always  aiBx  the  great 
seal  thereto,  unless  an  appeal  intervenes?  And  was  it 
ever  doubted,  that  the  jurisdiction  of  the  Lord  Chan- 
cellor was  impeached,  because  the  Vice-Chancellor 
directed  a  supersedeas  or  injunction?  I  think,  there- 
fore, that  there  is  no  objection  to  the  jurisdiction  of 
tfiis  Court  in  the  present  petition,  except  the  one  of 
form.  That  I  think  may  now  be  got  over  by  the  peti- 
tioner giving  notice  to  the  other  party,  of  a  motion  to 
diis  Court  for  leave  to  transfer  bis  petition,  embodying 
in  such  motion  the  objects  of  the  petition. 

Mr.  Jacob,  on  the  part  of  the  respoQdent,  then 
waived  the  objection  as  to  the  form  of  the  petition; 
which  was,  therefore,  ordered  to  be  transferred  for 
hearing  by  this  Court,  the  question  as  to  the  costs  of 
this  application  being  reserved. 


u2 
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IBSt. 


Ex  parte  William  Coles  the  younger^  in  the  matter 

of  Daniel  Henry  Rucker,  John  Anthony  Rucker, 

and  Henry  John  Rucker. 

^31. 

The  want  of  re-  X HE  petition  Stated,  that  by  indenture  dated  July  14, 

S^ofeymiice  1818,  between  A.  Newbiggim,  merchant,  of  the  first 

deed  as  to  sub^  P^^  >  ^*  Mcu^gouH,  D.  MocgouH,  J.  Wotsou,  and  J. 

^^^^]  Goirdener,  merchants,  of  the  second  part;  J.  M'K. 

""*•■***  of  Can^bell,  of  the  third  part;  H.  Dewar,  P.  Campbell, 

the  par^  con-  j^  Mocgoun,  and  D.  Macgoun,  of  the  fourth  part ;  and 

▼eying  the  pro-  o  o 

pertj.  J.  A.  Rucier  and  //•  J.  Rucker,  of  the  fifth  part ;  in 

consideration  of  12,000/.  by  the  said  J.  A,  Rucker  and 
H.  J.  Rucker  paid  to  the  said  J.  M'K.  Campbell,  H. 
Dewar,  P.  Campbell,  J.  Macgoun,  and  D.  Macgaun, 
certain  property,  situate  in  the  island  of  Tobago,  was 
assigned  to  the  said  •/.  A.  Rucker  and  //.  •/.  Rucker, 
by  way  of  mortgage,  subject  to  redemption  on  payment 
of  14,000/.  on  the  14th  July  then  next.  That  prior  to 
the  issuing  of  the  commission  of  bankruptcy  against  the 
Ruckers,  the  petitioner,  on  the  28th  September,  1831, 
accepted  for  their  accommodation  two  bills  of  exchange 
for  2500/.  each,  one  dated  23d  August,  1831,  at  70 
days'  sight,  and  the  other  the  23d  September,  1831,  at 
70  days'  sight.  That  in  consideration  thereof  the 
Ruckers  deposited  the  said  mortgage  with  the  peti- 
tioner, by  way  of  pledge  or  security  for  the  punctual 
payment  by  them  of  the  said  bills  of  exchange  when 
the  same  should  become  due,  accompanied  with  a 
written  document,  undertaking  to  place  a  sufficient  sum 
of  money  in  his  hands  for  that  purpose.  That  the  said 
written  document  was  duly  proved  under  the  city  seal, 
and  forwarded  to  the  said  island  of  Tobago  to  be  re- 
corded.     That  the  said   commission  of   bankruptcy 
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against  the  Ruciers  issued  on  the  17th  Novembery        1832. 
1831,  and  that  J.  FT.  Borradaile  and  ./.  Edlman  were       j^^^ 
chosen  assignees.     That  the  said  bills  of  exchange        Coles. 
became  due  on  the  4th  of  November  and  5th  of  Decem- 
ber, 1831,  and  no  cash  having  been  placed  in  the  peti- 
tioners' hands,  they  were  still  unpaid.  That  4637/.  1 5s.  9d. 
was  due  on  account  of  the  said  mortgage,  but  that, 
in  consequence  of  no  legal  assignment  of  the  same 
having  been  made  to  the  petitioner,  he  was  unable  to 
take  proceedings  at  law  for  the  recovery  of  the  same. 

The  petition  therefore  prayed,  that  the  said  J.  W* 
Borradaile  and  J.  Edlman,  as  such  assignees  of  the 
estate  and  effects  of  the  said  bankrupts,  might  be  di- 
rected to  take  all  such  proceedings  as  might  be  neces- 
sary and  proper  for  enforcing  the  payment  of  the  said 
sum  secured,  under  or  by  virtue  of,  or  remainiAg  due 
upon,  the  said  mortgage  security,  or  for  foreclosing  or 
bringing  to  sale  the  said  property  charged  therewith; 
and  that  the  said  assignees  might  be  further  directed  to 
pay  and  apply  the  proceeds  so  to  be  received  or  to 
arise  therefrom,  in  and  towards  satisfaction  and  pay- 
ment of  the  said  drafts  or  bills  of  exchange. 

Mr.  Turner,  for  the  petitioner,  relied  on  the  cases  of 
Jones  V.  Gibbon  (a),  and  Matthew  v.  Wattwyn  (6). 

Mr.  Wigram,  on  the  behalf  of  the  assignees,  con- 
tended, that  if  the  order  were  made  in  any  shape  upon 
this  petition,  it  could  not  be  according  to  the  form  as 
prayed,  but  could  only  direct  that  the  petitioner  should 
be  at  liberty  to  use  the  names  of  the  assignees,  he  in- 
demnifying them,  and  undertaking  to  secure  the  due 

(ii)  9  Ves.  407.  (6)  4  Ves.  118. 
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IB32.       payment  of  the  bOls  of  .exchange.    But  this  was  a  mere 
Ex  parte      equitaUe  assignment  of  a  mortgage,  by  which  the 
^''"*       asfflgnees  were  not  bounds  inasifuch  as  there  was  no 
sufficient  registration  under  Ae  ^I  Jac.  1,  c.  19;  ndther 
bad  the  forms  of  registration  required  by  the  Act  of 
Assen^y  (a)  of  ^e  island  of  Tobago  been  complied 
with.     That  act  i:^uired,  in  the  first  section,  that  all 
deeds,  &c.  shall  be  duly  entered  and  recorded  in  the 
register's  office  of  the  said  island,  within  fifteen  months 
after  the  making  of  the  same,  otherwise  ihey  shall  be 
utterly  void,  and  not  pleadable  in  any  Courts  in  the 
said  island,  or  elsewhere.    The  second  aection  provides, 
that  if  such  deed  be  executed  in  Grreat  Britain,  the 
same  shall  be  acknowledged  before  the  chief  magistrate 
of  any  city  or  town  corporate  in  Great  Britaii;i,  and 
transmitted  to  the  ^aid  island  of  Tobago  under  the 
seal  of  the  said  corporation.    These  forma  not  having 
been  complied  with,  the  assignment  was  utterly  void 
against  the  assignees,  the  property  still  remaining  in 
the  prder  and  disposition  of  the  bankrupt.    And  as  no 
notice  of  the  assignment  had  been  given  to  the  mort- 
gagor, prior  to  the  act  of  bankruptcy  by  the  Ruciers^ 
the  assignment  was  on  that  ground  also  invalid.    In 
Jones  V.  Gibbon,  the  mortgagor  had  become  bankrupt; 
in  this  case  it  was  the  mortgagee  who  was  the  bank- 
rupt, which  made  a  considerable  difference  between 
that  case  and  this. 

Mr.  Turner  in .  reply  contended,  that  the  mere  der 
posit  of  the  deeds,  without  a  word  passing,  was  quite 
sufficient  to  render  the  assignment  available,  without 

(a)  8  Om.  3.  See  1  Howard*8  Colonial  Laws,  296«  explained  and  amended 
by  13  Geo.  3.    How.  Col.  L.  301,  2. 
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notice;  and  the  deposit  here  was  made  some  time  before  185^ 
the  bankruptcy ;  Ex  parte  Langsion  (a).  In  respect  £x  parte 
to  the  variance  pomted  out  between  Jones  v*  "Gibbon  ^olbs. 
and  the  present  case,  that  case,  in  all  its  circumstances) 
tallied  with  the  present ;  where  it  was  held,  that  such 
notice  was  not  necessary.  The  Register  Act  was 
made  for  tiie  protection  of  subsequent  purchasers;  and 
tbe  effect  of  it  is  not  to  vitiate  a  deed  for  want  of  regis- 
tration^  as  between  those  claiming  under  the  convey- 
ance,  and  the  assignees  of  tiie  party  conveying  the  )M- 
perty.  For  with  respect  to  the  bankrupt,  and  those 
daiming  under  hiik),  no  objection  can  be  taken  as  to 
the  want  of  registration.  Thus,  in  Hodson  v.  Sharpe  (ft) 
il  was  held,  tiiat  a  lessee  could  not  object  to  an  action 
by  his  landlord  for  breach  of  covenant,  that  the  lease 
was  void  by  the  16  Car.  2,  c.  17,  for  want  of  registra- 
tion ;  such  act  not  avoiding  it  as  between  the  parties 
themselves,  but  only  postponing  its  priority  with  respect 
to  subsequent  incumbrances  duly  registeted.  The  Act 
of  Assembly  of  the  island  of  Tobago,  8  Geo.  S,  had 
also  been  amended  and  explained  by  the  13  Geo.  S{e\ 
which  expressly  provided  that  such  unregistered  deiedil 
should  only  be  void  as  against  subsequent  purchasers 
duly  registering,  without  notice.  The  assignees  of  ^ 
bankrupt  stand  in  the  same  equity  only  as  the  bailk<^ 
rapt  himself.  As,  therefore,  the  bankrupt  could  not 
object  to  the  non-registration,  so  neither  could  his 
asttgnees. 

The  Court  accordingly  ordered,  that  the  petitioner 
should  be  at  liberty  to  use  the  names  of  the  assignees 
to  get  in  the  monies  due  on  the  original  mortgage,  and 

(d)  17  Ves.  230.     (b)  10  East,  350.    (c)  Uow.  Col.  L.  301,  302. 
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18S2.        that  the  aMgnees  should  do  all  necessary  acts  for  that 
gjpjrte      purpose ;  the  petitioner  indenuiifying  them,  and  under* 
taking  to  apply  the  monies  got  in  to  the  payment  of  the 
two  bills  of  exchange,  and  to  account  to  the  assignees 
for  the  surplus. 


COLXS. 


Ex  parte  John   Thomas  Pocock,  in  the  matter  of 

Richard  Chapman. 

Jamuary  31« 

The  Court  will  XHIS  petition  prayed,  that  the  petitioner,  as  the  pur- 
U^in  andnle  chaser  of  certain  closes  of  land  in  the  return  mentioned, 
^  ^tiie  ought  be  declared  to  be  entitled  to  the  possession  or 


^^^^^    custody  of  the  indenture  of  bargain  and  sale  from  the 

n  ^^h^^Jlan-  <^°^o^^^^n^'^  ^^  ^^^  assignees  of  the  S8th  December, 
^' !?^^'  1830,  and  that  the  assignees  might  be  ordered  to  give 
nipt  had  up  the  same  to  the  petitioner;  the  petitioner  ofiering 

no  other  froe- 

hold  proper^     to  enter   into   such  undertaking  for  the   production 

than  what  wai  <»  i  % 

conveyed  to  the  thereof  as  to  the  Court  should  seem  meet.    And  if  the 

purchaser  under 

the  conuniaaion.  Court  were  of  opinion  he  was  not  entitled  thereto,  then 

that  the  said  indenture  might  be  entered  of  record 
pursuant  to  the  provision  contained  in  the  6  Geo.  4, 
c.  16,  s.  96.  The  facts  stated  in  the  petition  were,  that 
by  mdentures  of  the  26th  and  S7th  June,  18S6,  made 
between  John  Webb,  James  Bbmt,  John  Mills  Jack- 
son,  and  Dorothy  his  wife,  and  Ann  Little,  of  the  first 
part;  Robert  Henry  Jones ,  of  the  second  part;  the  peti- 
tioner, John  Thomas  Pocock,  of  the  third  part;  Edward 
Gyles,  of  the  fourth  part;  the  bankrupt,  Richard 
Chapman,  of  the  fifth  part;  and  the  Reverend  Walter 
Blunt,  of  the  sixth  part ;  and  by  a  fine  levied  by  the 
said  «7.  M.  Jackson  and  Dorothy  his  wife,  certain  firee- 
hold  lands  at  Islington,  in  the  county  of  Middlesex, 
were  appointed,  granted,  released,  and  assured,  unto 
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And  to  the  use  of  the  said  Walter  Blunt,  subject  to  re-        \S32, 
demption  if  the  sidd  Richard  Chapman  and  the  peti-       £~TIjL 
tioner,  or  either  of  them^  should  pay  unto  the  said       Pocock. 
Walter  Blunt,  his  executors^  &c.  the  sum  of  4000/. 
with  interest  at  5  per  cent,  at  the  times  therein  men- 
tioned and  since  past.     And  if  the  said  Richard  Chap- 
mtm  should  pay  unto  the   petitioner  the  like  sum  of 
4000/.  and  interest^  at  the  times  therein  mentioned  and 
ffloce  past,  then  the  said  Walter  Blunt  would  convey 
and  assure  tiie  said  premises  unto  the  said  Richard 
Chaptnan,  his  heirs,  &c.'    And  it  was  thereby  declared 
and  agreed,  that  the  said  Walter  Blunt,  in  case  default 
should  be  made  in  payment  of  the  said  principal  sums  of 
money   and  interest,  should  sell  and  dispose  of  the 
said  premises,  and  out  of  the  proceeds  pay,  in  the  first 
place,  all  the  costs  and  expenses  of  the  trusts,  and 
then  the  said  sum  of  4000/.  and  interest  to  the  said 
Walter   Blunt,    and   then  the  said    sum  of  4000/. 
and  interest   to  the  petitioner,  and  the    surplus  to 
the  said  Richard  Chapman,    That  default  was  made 
in  payment  of  the  said  principal  sums  of  money.    That 
a  commission  of  bankrupt  issued  on  the  18th  December, 
1830,  against  the  said  Richard  Chapman,  and  he  had 
been  thereunder  duly  found  and  declared  a  bankrupt, 
and    James   Gaugh  and    John  Townsend  had   been 
chosen  assignees  of  his  estate  and  effects.     That  by  an 
indenture  of  bargain  and  sale,  bearing  date  the  S8th 
of  December,  1830,  between  the  commissioners  in  the 
said  commission  named,  of  the  one  part,  and  the  said 
assignees  of  the  other  part,  and  afterwards  enrolled  in 
the  Court  of  Chancery,  the  said  premises  at  Islington, 
and  all  other  tiie  freehold  messuages,  lands,  tenements, 
and  hereditaments,  whereof,  wherein,  or  whereunto  the 
said  Richard  Chapman,  at  the  time  he  became  a  bank- 
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1 8d2.        i^m>^»  ^^  A^  ^'Kf  ^"^  unce,  had  any  estate,  right»  ttlle^ 
' or  interest,  were  conveyed  to  the  said  assigfiees  (subject 

£x  parte 

Fococtf.  to  all  incumbrances  thereon)  in  trust  tar  the  creditors 
of  the  said  bankrupt  seeking  relief  under  the  said  coiii- 
mission.  That  at  the  date  of  the  said  cominissioAy 
there  was  and  still  is  due  to  the  said  Water  Bbmi^  by 
virtue  of  the  said  indenture  of  mortgagCj  tlie  iffiaci|Ml 
sum  of  4000/.  with  interest,  and  to  the  petitioner  dbs 
like  sum  of  4000/.  with  inteiest.  That  the  major  part 
of  the  said  commissioners,  <m  or  about  the  £th  Jdy, 
1831,  on  the  implication  of  the  petitioner,  directed  a 
sale  by  auction  to  be  made  of  the  afovesaid  premiws^ 
8ul>}ect  and  without  prejudice  to  the  prior  uicumbvaoce 
of  the  said  W.  Bhad;  and  ordered  that  tiie  produce  of 
the  said  sale  should,  in  the  first  pku^,  be  applied  in 
discharge  of  the  expenses  of  such  sak^  and  afterwards 
in  or  towards  payment  to  the  petitioner  of  his  said  mort^ 
gage  debt  and  interest;  and  that  if  there  were  any 
surplus  it  should  be  paid  to  the  assignees,  with  liberty 
for  the  petitioner  to  prove  the  deficiency  under  die 
said  commission.  That  the  petitioner  subsequentiy 
applied  for,  and  obtained,  an  order  for  leave  to  bid  at 
tiie,sale.  That  the  said  premises  were  accordingly  put 
up  to  sale,  and  the  petitioner  was  declared  the  pur> 
chaser  at  the  sum  of  1470/.  That  the  petitioner  had 
waived  his  costs  of,  and  occasioned  by,  his  appfication 
for  the  sale,  and  for  leave  to  bid;  and  was  willing  to  pay 
out  of  his  own  monies  the  costs  of  the  said  assignees 
occasioned  thereby,  and  had  also  waived  any  allowance  in 
respect  thereof  out  of  the  said  purchase  money.  That 
the  assignees  were  willing  to  execute  a  conveyance  to 
the  petitioner  of  the  said  premises,  subject  to  the  said 
mortgage  to  the  said  W.  Bbmt  and  interest  thereon ; 
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« 

and  the  petitiooer  was  willing  ako  to  exe€ute  tbe  same«  18d£« 
9ad  to  accept  and  retain  tbe  said  sum  of  1470/.  in  part  ^x  parte 
discharge  of  the  said  principal  sum  of  4000/.  and  in-  p<x»ck. 
tereat,  due  and  owing  to  the  petitioner  by  virtue  of  the 
said  mortgage  security,  on  haidng  the  aaid  indenture 
of  bax^rain  and  sale  given  up  to  him ;  but  that  the  said 
assignees  alleged^  that  inasmuch  as  the  said  bankrupt 
had  abscoi^d,  aod  had  npt  passed  his  final  examina^ 
tion^  it  might  apgeux  that  there  were  other  freehold 
estates  pf  the  bajdcriqpt  t^sid^^  thoae  purchased  by  the 
pettttionejr,  and  they  refused  to  deliver  up  the  said  inden* 
ture  of  bargain  and  isale  to  the  petitioner,  and  would  only 
enter  into  a  cpveoai^t  for  the  production  thereof,  whilst 
they  should  contipue  to  be  assignees  of  the  bwlunipt's 
estate  and  effects^  That  the  aasignei^s  could  not  point 
out  any  other  freehold  estal^  which  belonged  to  the 
bankrupt,  apd  diat  the  petiHoMr  wias  ipfonoed  by  the 
said  tiankrtfpt,  and  after  diligent  enquiry  firmly  be<* 
lieved*  that  tji^  b^akrupt  had  not  at  the  time  of  l»$ 
bankruptcy,  no?  had  he  since  any  freehold  estates 
whatsoever,  except  the  aforesaid  premises  purchased 
by  the  petitioner.  That  the  petitioner  intended  to  sell 
the  said  premises  purchased  by  him  a^  aforesaid  in  lots 
fi»r  building  ground  or  otherwise,  as  he  might  have 
opportum^  to  do,  mi  that  it  would  be  a  great  injury  to 
the  petitioner  if  any  impediment  should  arise  in  making 
out  a  marketable  title  thereto,  by  reason  of  the  Ipsf  of 
the  said  indenture  of  bargain  and  sale* 

Mr.  Geldart  appeared  in  support  of  the  petition* 
If  the  baiikrupt  in  thip  case  had  passed  his  final  exami* 
nation,  then  the  petitioner  would  be  clearly  entitled  to 
have  the  first  part  of  the  prayer  of  the  petition  granted* 
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1852.        But  as  the  bankrupt  has  absconded  without  giving  any 
information  about  his  property  to  his  assignees,  and 

PococK.  there  is  no  information  to  be  gathered  from  any  au- 
thoirities  on  the  subject,  it  is  admitted  that  the  ques- 
tion is  one  of  some  doubt  In  this  case,  however, 
there  is  no  reason  to  suppose  the  bankrupt  had  any 
other  real  estate,  or,  at  all  events,  any  of  as  great 
value  as  that  purchased  by  the  petitioner.  And  if 
at  any  subsequent  period  there  should  appear  to  be  an 
estate  of  less  value,  yet  stiD  the  pc^titioner,  as  the 
'  purchaser  of  the  first  and  largest  estate  sold,  would  be 
entided  to  the  indenture  of  bargain  and  sale,  which 
forms,  in  fact,  part  of  the  muniments  of  the  estate,  and 
the  retention  of  which  could  be  of  no  possible  use  to 
.  the  assignees.  If  in  such  case  any  other  real  pro- 
perty had  come  to  the  bankrupt  after  his  bankruptcy, 
formerly  there  must  have  been  a  fresh  bargain  and  sale. 
But  the  25th  and  36th  sections  of  the  late  act  of  1  &  S 
Witt.  4,  c.  56,  now  vest  the  estate  of  the  bankrupt 
in  the  assignees,  by  virtue  of  their  appointment,  without 
any  deed  of  conveyance  for  that  purpose;  and  therefore 
a  conveyance  to  them  by  bargain  and  sale,  or  by  any 
other  deed,  is  now  wholly  useless.  These  clauses, 
also,  have  a  retrospective  effect,  and  relate  to  the  com- 
missions existing  at  the  time  of  passing  the  act,  as  well 
as  to Jiats  issued  since.  [Sir  J,  Cross.  Do  you  contend, 
that  the  26th  section  extends  to  bargains  and  sales 
already  made  under  former  commissions?]  I  should 
submit,  if  any  property  comes  now  to  a  bankrupt  under 
any  such  commission,  it  would  vest  without  any  new 
bargain  and  sale.  The  words  of  the  section  are,  **  such 
present  and  future  real  estate  of  such  bankrupt."  The 
•word  ** pr£S€nty^  therefore,  applies  to  property  which 
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already  belongs  to  the  bankrupt^  and  to  whichi  I  con-        1832. 
tend,  the  assignees  might  make  a  good  title,  without       ETpute 
any  bargain  and  sale.     Great  injury  would  arise  to  the       ^o^^ock* 
petitioner,  unless  the  assignees  were  ordered  to  give  up 
the  deed  to  him.    For  the  sole  object  of  the  purchase 
by  the  petitioner  was,  to  resell  or  let  the  land  for  the 
purposes  of  building,  in  several  lots ;  and  he  could  not 
make  out  his  title,  without  the  indenture  of  bargain  and 
sale,  for  a  mere  copy  of  inrofanent  of  the  deed  could 
not  be  used  as  evidence. 

Erskine,  C.  J. — I  thmk  the  first  part  0(  the  prayer 
of  this  petition  cannot  be  granted.  For,  whatever  might 
have  been  our  decision,  if  the  bankrupt  had  passed  his 
last  examination,  I  am  of  opinion  that  we  cannot  now 
interfere,  in  the  absence  of  the  bankrupt,  and  in  the. 
absence  too  of  all  information  given  by  him  to  the 
assignees,  as  to  the  nature  and  extent  of  his  property. 
It  is  impossible  for  the  assignees  to  say  what  will,  or 
will  not,  be  the  effect  of  the  bargain  and  sale;  nor 
should  I  feel  inclined,  under  these  circumstances,  even 
if  we  had  the  power,  to  take  from  them  any  part  of  the 
proceedings  under  the  commission.  With  respect  to 
the  second  part  of  the  prayer  of  the  petition,  if  the 
petitioner  chooses  to  take  an  order,  that  ^e  bargain 
and  sale  may  be  entered  of  record  in  the  Bankrupt 
Office,  he  may  do  so  upon  payment  of  costs. 

Sir  A.  Pell. — 1  am  of  the  same  opinion.  Such  a 
thing  has  never  been  done,  to  my  knowledge,  as  to 
take  a  title-deed  out  of  the  possession  of  the  assignees, 
beeause  another  party  says  it  can  be  of  no  further  use 
to  them. 
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ISS2.  Sir  J;  Cross.— We  are  urged  to  grant  this  very  un- 

Ez  parte  precedented  application,  on  a  mere  speculative  opinion 
^^^^^^^^'       of  the  petitioner,  that  the  bankrupt  possessed  no  other 

real  estate  than  what  the  petitioner  became  the  pur- 

ehaser  of. 

Sir  G.  Rose  concurred. 


Ex  parte  Farmer,  in  the  matter  of  Statham. 

January  31. 

The  Court  will    J\Ir,    MONTAGU  appeared    in    support  of  this 

not  order  reso- 

latioDs  passed  at  petition,  which  prayed  that  certain  resolutions 
creditors  to  be  agreed  to  at  a  meeting  of  the  creditors  as  to  the 
effect,  without  ^rIc  of  some  estates  belonging  to  the  bankrupt,  might 
^^^^  be  adopted  and  confirmed  by  the  Court,  in  order  that 

th^wouM  be  tl>«  »a^«  ""S^**  ^  carried  into  eflFect.  The  only  doubt 
for  the  benefit  of  ^^^B,  whether  the  CSourt  could  intei&re,  without  a  re- 

the  estate.  '  ^ 

fefence  to  the  commissioners. 


The  Court  s^gested,  that  as  it  did  not  appear,  tiiat 
the  consent  of  all  the  creditors  had  be^a  obtained,  die 
proper  course  would  be,  to  refer  it  to  the  commissioners 
to  certify,  whether  it  would  be  for  the  benefit  of  the 
bankrupt's  estate,  that  such  re8oluti<His  should  be  car- 
ried into  effect ;  which  was  ordered  accordingly. 


Same  day. 


Ex- parte  Donaldson,  in  the  matter  of  Sinclair 

Wrioht. 


Order  made  to    Mr.  BICHNER  Stated,  that  this  was  a  petitioti  on 

divide  unclaim-      .  ,       « 

ed  dividends      the  behalf  of  the  assignees,  under  the  110th  section  of 

among  the  other 
creditors. 
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the  6  Geo*  4,  c.  16,  praying  that  certain  unclaimed  1852. 

fSyidends  might  be  divided  among  the  other  creditors  E""ZIte 

of  Ae  bankrupt.    The  dividends  were  declared  so  for  i>onald8on. 
back  as  the  year  ISSO,  and  were  still  remaining  unpaid. 

The  Court  made  the  order,  on  being  informed  that 
the  proper  certificate  had  been  filed  in  the  oflice  of  the 
Secretary  of  Bankrupts,  pursuant  to  the  requisitions  of 
the  above  section  of  the  Bankrupt  Act. 


Ex  parte  Dowton  and  Earle,  in  the  matter  of 

WiSDEN. 

January  31. 

jVIr.  SWANSl'ON  applied  in  this  petition,  which  When  the  time 
was  on  behalf  of  the  petitioning  creditor,  for  fourteen  opening  a  fiat, 
days  further  time  to  open  ajlat.    The  ground  of  the  HS^fo?.^ 
appUeatioQ  wa«,  that  a  proposition  had  been  made  by  a  |hu  ^u^>ie'to 
creditor  resident  at  Brighton,  for  the  liquidation  of  ^X^J^irly 
the    bankrupt's    debts,    which    suspended   the    pro-  ^^  ^^^ 
ceedfaigs;  and  since  the  issuing  of  the^f,  negotiations  f?^  &  ^?^^' 
had  still  been  going  on,  with*  a  view  to  the  bankrupt  general  body  of 

uecrediton. 

entering  into  a- composition  with  his  creditors,  and  for 
the  purpose  of  annullkig  the  ftaL  These  negotiationa 
bad  now  fidled  ;  and  as  the  time  for  opening  the  Jiat 
expired  tO40orrow^,  the  petitionii^  creditor  was  not 
prepared  with  sufficient  evidence  of  the  trading  and  act 
o(C  baidcraptcy,  having  been  nusled  by  a  negotiatioa  as 
to  an  arrai^ement,  which  he  had  reason  to  suppose 
would  be  for  the  benefit  of  all  the  creditors. 


The  Court  however  said,  they  oouU  not  sanction 
the  taking  out  a  JUUy  with  a  view  to  effect  an  arrange- 
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1832.       ment  with   the   creditors.     The  *  petitioning  creditor 

Ex  parte       ought  to  be  prepared  to  open  the  fiat  at  the  proper 

^*Earle?       period  for  so   doing.     If  any  impediment  had  been 

purposely  thrown  in  his  way  by  any  other  creditor,  or 

.  by  the  bankrupt,  then  the  Court  might  have  assisted 

him.    And  Rose^  J.  said,  that  though  the  Court  might 

be  induced  from  circumstances  to  delay  the  opening  of 

a  commission  at  the  instance  of  a  bankrupt^  yet  in  his 

experience  he  never  knew  it  to  be  done  at  the  instance 

of  a  petitioning  creditor;  and  that  the  latter  ought  not 

to  avail  himself  of  so  severe  a  process  as  a  commission, 

for  the  purpose  of  compelling  an  arrangement  with  the 

creditors. 

Petition  dismissed. 


Lincoln'!  Inn,  Ex  parte  BiLLiNO,  in  the  matter  of  Lucas. 

Where  a  credi-  1  HIS  was  the  petition  of  a  creditor,  praying  that  the 
has  been  a         Court  would  refer  it  to  the  commissioners  to  examine 

fraudulent  pre-     •  •  i.t.^*  /»  \  »  t    •%     n 

feience^the  mto  the  validity  of  a  warrant  of  attorney,  which  had 
hu'petmon,^'^  been  given  by  the  baAkrupt  to  the  petitioning  creditor, 
for  in^iiyU-  ^P^**  which  Ac  latter  had  entered  up  judgment  and 
fore  the  commia-  ^^^^  ^^^  execution,  and  had  levied  500/.  in  part  of  the 

sionen,  the  ere-  '  '^ 

ditor  undertek-    g|jm  fj^^  which  the  warrant  of  attorney  was  iriven.    The 

mg  to  pay  the  "^  ® 

oosuoffttch      petition  alleged  that  a  Mr.  J.  Husband ^bls  the  solicitor 

for  the  bankrupt,  as  well  as  for  the  petitioning  creditor, 
and  for  the  assignee ;  that  Joseph  Mcdaehi^  the  assignee, 
refused  to  make  any  investigation  into  the  circumstances 
under  which  the  warrant  of  attorney  was  given,  although 
the  petitioner  had  offered  to  pay  the  expenses  of  a 
meeting  of  the  commissioners  for  that  purpose;  that 
Malachi  was  not  a  creditor  of  the  bankrupt,  but  that 
he  was  appointed  assignee  solely  under  the  influence  of 
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Husband;  that  the  petitioner  had  applied  to  the  com-        ^^^^* 

nussioners  to  institute  an  inquiry  into  the  transaction,  em,  pane 
but  they  declined  to  do  so,  unless  the  4issignee  himself  ^^<^^°* 
applied  for  such  inquiry. 

Mr.  Swansian,  in  support  of  the  petition,  contended 
that  assignees  of  a  bankrupt  ought  never  to  refuse  to  call 
a  meeting  of  the  commissioners,  for  the  purpose  of  in- 
vestigating any  matter  relating  to  the  bankrupt's  estate, 
when  the  creditor  o£fers  to  indemnify  the  estate- against 
die  expenses  of  such  inquiry. 

Mr.  Montagu  and  Mr.  Jaeobt  for  the  assignee,  opposed 
the  application,  on  two  grounds,  1.  That  the  assignee 
had  good  reasons  for  refusing  to  make  the  proposed 
inquiry;  and  S.  That  the  petitionei'  did  not  engage 
unconditionally  to  indemnify  the  assignee  from  the 
expenses  of  such  inquiry,  but  only  in  the  event  of  there 
not  being  suflBcient  assets  for  that  purpose.  On  the 
first  point  they  urged,  that  nothing  was  more  important 
to  the  interests  of  the  bankrupt's  estate  than  io  prevent 
parties  from  looking  at  the  bankrupt's  books,  unless 
there  is  a  real  necessity  for  inspecting  them.  There 
was  no  prospect  of  good  in  this  attendant  upon  the 
inquiry,  but  on  the  contrary,  of  serious  evil;  for  the 
assignee  is  endeavouring  to  effect  a  compromise  with 
the  creditor  under  the  warrant  of  attorney,  and  make 
most  excellent  terms  for  the  general  creditors  of  the 
bankrupt,  and  the  whole  of  this  negotiation  will  be 
defeated,  if  the  prayer  of  this  petition  is  granted.  The 
petitioner  was  not  actuated  by  a  good  motive  in  pre* 
senting  this  petition,  for  his  real  object  was  not  to 
examine  into  the  validity  of  this  warrant  of  attorney  for 

VOL.  I.  I 
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ISSft.  the  benefit  of  tke  banknipC'a  estate,  tat  for  the  pur- 
•eTmb  P^'^  of  enabling  Elw^tky^  the  solfasitor  for  the  peti- 
»— •  tio«er,  to  m.k«  d^o^ri*,,  thai  may  mbt  kirn  <«  the 
trial  of  an  action  set  down  foir  the  td  February,  in 
which  the  assignee  is  subpoenaed,  and  in  which  action 
Ehoorihf^  is  attorney  for  the  defiHidioit.  When  a  peti- 
tion therefore  is  presented  for  an  indirect  object,  hot 
nvowed,  but  not  denied,  the  Court  eught  not  to  en- 
courage  the  application.  The  petitioner  here  ts  only  a 
creditor  for  SOL,  and  he  is  a  mere  tool  in  the  hands  of 
the  solicitor,  in  aid  of  the  defendant  in  theaiHtenathEvs. 
And  the  case  of  Stockjleth  v.  De  Tastet^  4  Camp.  10, 
is  an  authority  for  the  Court  discountenanchig  any  im- 
]»roper  e^camination  of  a  party  before  commissioners  of 
bankrupt,  upon  a  subject  unconnected  with  die  interests 
of  the  bankrupt's  estate,  and  with  a  tiew  to  proeus^ 
evidence  in  a  pending  action. 

9.  The  assignee  swears,  that  he  would  have  caUed 
a  meeting  of  the  commissioners,  if  the  petitioner  had 
proposed  positively  to  pay  the  expenses  of  it;  but  that 
the  proposal  was  only  conditional,  name^,  to  pay  the 
expenses,  if  there  were  not  sufficient  assets  of  the  estate. 

With  respect  to  the  allegation  in  dke  petftion,  that  the 
assignee  is  not  a  creditor  of  the  bankrupt^  an  assignee 
is  always  the  more  efficacious  where  he  is  not  one,  and 
of  this  opinion  also  seem  the  legislatfare,  from  tbe  pro» 
vision  that  has  been  made  in  ihe  late  acf  of  paHiamtat 
hB  to  the  appointment  of  official  assignees^  And  as  to 
the  assignee  acting  under  the  mfluence  of  Ibi*bandy 
the  assignee  has  sworn  that  he  is  under  no  such  conC^l, 
nor  is  Husband  his  personal  fiiend.  The  petitionee 
states,  that  he  made  an  application  to  the  comiMS^ 
doners  to  institute  this  inquiry  on  the  S7th  September^ 
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when  they  declined  to  do  $o,  and  it  waa  not  tift  the  17th       I B32. 
January  that  he  presents  tUs  petition.    Why  does  he      i^Tp^ 
wait  so  long  i£  his  real  otjject  was  to  benefit  the  estate  ?      Buliko. 
Upon  these  grounds  they  contended,  that  the  petition, 
ought  to  be  dismissed  with  costs. 

Erbkine,  C.  J«— It  is  not  necessary  in  this  ease  to 
go  into  the  argument  founded  on  the  counter-state- 
ments IB  the  dijfferent  affidavits.  The  Court  is  anxious- 
not  to  vary  firom  the  ordinary  course  of  proceeding. 
The  petiti<Mier  here  af^lies  to  call  a  meeting  of  the 
commissioners,  o&ring  to  pay  the  costs  of  such  meet-! 
ii:^.  It  appears  to  me,  therefore,  that  the  usosl  order 
must  be  made,  namely,  that  tL  meeting  oC  the  commis^. 
sioDers  shall  be  held  for  the  purpose  of  instituting  the: 
inquiry  sought  for  by  the  peftitieoer,  he  pitying  the  costa 
of  the  meeting. 

Sir  A.  Pell. — ^It  is  not  the  first  time  since  I  have 
sat  in  this  Court  that  I  have  been  doomed  to  hear  the 
wholly  conflicting  statements  of  the  aifidavits  of  the 
diflEerent  parties  to  a  petition,  and  a  great  deal  of  un^ 
necessary  statement  as  to  the  real  point  to  be  decided. 
I  do  not  know  wlietiier  it  may  not  be  necessary,  even- 
tually, to  inquire  inio  BIr.  EkoorikyQ  conduct  in  thia 
transaction.  But  the  coninnssioners  wiU  midLe  their 
report  upon  the  result  of  this  inquiry,  and  wh^n  they 
make  their  report,  we  shall  be  able  to  awavd  the  co6t84 

Sir  J.  Cross. — ^The  petitioning  creditor  in  this  case 
having  swept  away  all  the  )Mmkrupt*s  effects  under  the 
warrant  of  attorney, — at  least,  so  the  petitioner  alleges, — 
he  appoints  the  assignee,  who  is  a  creditor  for  the  small 

i2 
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1S32.        si^in  of  20/.    I  can  only  say>  that  if  the  commisnoners' 
£x  paite      have  refused  to  inquire  into  this  transaction,  they  have 

neglected  their  duty,  and  that  the  case  appears  to 

me  to  call  for  further  investigation. 

Sir  6.  Rose. — I  think  this  application  is  quite  a 
matter  of  course.  This  is  a  case,  where  the  petitioner 
says  there  has  been  a  fraudulent  preference.  It  has 
always  been  the  practice  to  send  such  a  matter  fo^ 
inquiry,  and  I  think,  if  what  Mr.  Swansion^s  client 
alleges  is  true,  he  would  have  good  grounds  for  apply- 
ing to  remove  the  assignee.  An  assignee  is  not  to 
blame  in  requiring  the  sanction  of  this  Court,  before  he 
institutes  an  inquiry  which  may  be  attended  until  ex* 
pense.  But  when  he  opposes  a  daim  for  investigation, 
which  may  in  its  result  increase  the  funds  of  tiie  estate, 
then  it  would  not  be  just  to  the  creditors  to  withhold 
its  sanction  to  such  inquiry.  We  therefore  give  tiie 
petitioner  leave  to  use  the  name  of  the  assignee  in 
calling  a  meeting  of  the  commissioners,  for  the  purpose 
of  inquiring  into  the  validity  of  tiiis  warrant  of  attorney; 
the  petitioner  undertaking  to  indemnify  the  assignee 
against  the  expenses  of  that  proceeding.  And  wiA 
respect  to  the  costs  of  this  aipplication,  I  conceive  we 
best  protect  the  interests  of  a  bankrupt's  estate,  when 
tiiere  is  extraneous  matter  introduced  into  an  applica- 
tion of  this  nature,  to  take  care  that  assignees  shall  not 
be  saddled  with  the  costs. 
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Ex  parte  Hooper,  in  the  matter  of  Hooper.  

rw%  ,  9th  Fsbruary, 

IHIS  was  a  petition  from  the  bankrupt,  a  poor  and  Abankru])! 

cuinot  petition 

ifliterate  person,   to  supersede  a  commission,  issued  to  fopawde  a 
against  him  in  the  year  1829,  by  Mr.  Coaies,  an  attorney  the  nouiia  of 
at  Leominster,  on  the  ground  of  the  insufficiency  of  the  of^thepetitim*^ 
petitioning  creditor's  debt.    This  amounted  to  the  sum  J^^^'lJI^bBniho 
of  186L  lOf.  SdL,  which  was  composed  of  no  less  than  ^^^^i^oT 
22  biDs  of  costs  for  different  proceedings  instituted  by  •^^i  •^J 

*  ^  ^  proceeding  for 

Mr.  Coaies,  as  the  bankrupt's  attorney;  but  these  bills'  ^^  P^>n^'. 

'^  ^  Apeutionift 

having  lately  been  taxed,  the  amount  was  reduced  to  opt  necenuiiv 
the  sum  of  77/.  7#«  M.    Before  the  last  meeting,  how-  ooeti,  became  a 
ever,  Mr.  Coatei  had  increased  his  bill  of  costs  to  w  the  m^ 
146/.    And  it  was  stated,  that  Mr.  CotUez  having  at  ^  dionined. 
various  times  obtained  from  the  bankrupt  all  the  money  ^f \he  prior  ped* 
he  could,  he  issued  this  commission  as  petitioning  ere-  ^^^^^ 
ditor,  chose  himself  sole  assignee,  appointed  himself  8oli«-  ^"^^ 
dtor  to  the  commission,  and  was  the  sole  creditor  of  the 
bankrupt,  with  the  exception  of  die  bankrupt's  son,  who 
had  also  a  claim  against  him  for  50/.    Since  the  issuing 
of  the  commission,  the  bankrupt  had  presented  two 
former  petitions  to  get  it  superseded;  but  they  were 
dismissed  on  a  matter  of  form,  because  the  affidavits 
were  filed  before  the  petitions. 

Mr.  Twiss  and  Mr.  StitUon  for  tiie  petitioner.  It 
could  not  be  contended,  that  the  petitioning  creditor  in 
this  case  was  bound  to  tax  his  bill  before  he  swore  to^ 
the  debt,  because  the  contrary  has  been  established  (a). 
But  as  it  had  been  since  reduced  below  100/.,  tiiis  was 
a  good  ground  for  applying  for  a  supersedeas.    And 

(a)  See  £x  pArU  thwell,  1  Rose,  312 ;  Ex  parU  SueU,  16  Ves.  16S. 
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18d2.  though  it  appeared,  that  the  petitioning  creditor  had 
£x  pule  subsequently  proved  other  debts  under  the  commission, 
amounting  in  the  whole  to  335/.,  yet  it  was  not  per- 
mitted to  the  petiti<ming  creditor,  to  substitute  a 
^Ufferent  debt  from  that  on  wbidi  he  took  put  a  com- 
inisrion* 

The  Colut  however  were  of  opinion,  that  as  the 
bankrupt  bad  lain  by  bo  long,  before  he  ascertained  the 
real  amount  of  the  debt  by  taxation,  whidi  he  might  so 
readily  have  done,  he  was-not  now,  after  the  lapse  ci 
more  than  two  years,  imtitled  to  petiticm  to  supersede. 

Mr.  Montagu  and  Mr.  Jacob,  toit  the  petitioning 
creditor,  then  applied,  that  die  petition  might  be  dis- 
missed with  costs,  as  lie  had  presented  two  petitions 
before  for  the  same  purpose,  which  had  been  both 
dismissed. 

But  the  Court  said,  that  as  the  former  petitions  had 
been  dismissed  not  on  the  merits,  but  on  mere  mattes 
of  form,  they  thought  the  petitioner  tmght  not  to  pay 
the  costs. 

Petition  dismissed,  but  witiiout  costs. 


Ex  parte  Brown  and  another. 

9th  February, 

One  of  three  ^HE  bankrupt  in  this  case  was  one  of  three  executors, 
comiM  ba^.  and  had  before  his  bankruptcy  received  a  considerable 
oXiJWayprove  ""<^™^  ^f  tile  asscts  belonging  to  the  estate  of  his 
^QsthU        testator.    The  petitioners  were  his  two  co-executoi^. 
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and  appfied  now  tar  an  order  lo  be  permitted  to  proye       lS8f  • 
the  amoiuit  under  the  comwkman ;  wiucli  was  ^.^^ 

and  another. 

Ordered  aocordingly. 
Mr.  Stintan  for  the  petitioners. 


£x  parte  Robinson^  in  the  matter  of  Evans. 

February  9* 

This  waa  the  petition  of  an  equitable  mortgagee,  for  Where  deeds 
an  Older  far  a  aak,  and  for  Uberty  to  bid.    It  appeared^  hold  and  lease- 
that  the  deeds  deposited  with  the  petitioner  reUted  to  ^  Sepo^tod 
freehold^  as  well  as  leasehold,  property  of  the  bankrupt,  ^^j^  ^^^g^, 
and  that  the  consideration  for  the  deposit  was,  the  ^ndum"J!S^. 
petitioner  accepting  several  bills  of  exchange  for  the  P^7>pg  ^ 
bankrupt;  but  the  written  memorandum  accompanying  ^^  to  the 
the  deposit  was  confined  to  the  leasehold  property,  perty:  Held, 

that  the  mort- 

The  derk  of  the  petitioner,  however,  who  received  the  gagee  might  ne- 
deeds  from  the  bankrupt,  swore  that  nothing  was  sdd  a  sale  of  the 
by  the  bankrupt  on  that  occasion,  from  which  his  in-  -{^^  leuehold 
tention  might  be  collected  that  the  lien  was  to  attach  S^t^^wi 
on  one  deed  more  than  another,  and  that  the  clerk  did  ^{^^^J*Jf* 
not,  in  fact,  know  to  what  property  the  deeds  related.    ^^  *^** 


Mr.  Wigram,  for  the  assignees,  contended,  that  as 
the  petitioner  took  a  writing  confining  the  deposit  to 
the  leasehold  property,  and  not  to  the  freehold,  he  was 
not  entitled  to  any  thing  more  than  the  interest  in  the 
lease,  and  that  the  operation  of  the  written  document 
accompanying  the  deposit  could  not  be  extended  by 
parol  evidence.  It  was  a  settled  rule,  that  the  Courts 
would  not  receive  evidence  to  contradict,  add  to,  or 
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▼ary  the  terms  of  a  written  instrumeot;  for  this  would 
be  to  open  a  door  to  the  very  fraud  and  perjury,  which 
the  Statute  of  Frauds  intended  to  prevent  (a).  He  also 
cited  the  case  of  Ex  parte  The  VauxhaU  Bridge  Com- 
pany,  1  G.&J.  101. 


The  Ck)urt|  however,  thought  that  die  petitioner  was 
entitled  to  a  lien  on  all  the  deeds  as  an  equitable  mort- 
gagee* and  accordingly  made  the  order  for  the  sale  and 
liberty  to  bid  as  prayed;  but  as  there  was  no  writing 
accompanying  the  deposit  of  the  deeds  relating  to  the 
freehold  property,  tliey  ordered  the  petitioner  to  pay 
the  costs  (b). 

(a)  1  Phil,  on  £v.  580.         {h)  And  see  £s  parte  Worry,  19  Ves.  473. 


Ex  parte  James  Turpin  and  Robert  Woolsey 
Larcher,  in  the  matter  of  George  Brown. 

1  HIS  was  a  petition  of  the  assignees  of  the  bankrupt, 
stating,  that  the  bankrupt  previously  to  his  marriage 
with  Mary  Coates  his  present  wife,  on  the  9th  of  June, 
I8£4,  entered  into  a  bond  to  Thomas  Partridge  and 
John  Copland  in  the  penalty  of  6000/.,  conditioned  for 
the  payment  to  them  by  the  bankrupt  of  the  sum  of 
3000/.,  with  interest  from  the  date  after  the  rate  of  5^ 
per  cent,  per  annum.  That  by  an  indenture  o£  the 
same  date,  made  between  Mary  CocUes  of  the  first 
part,  the  bankrupt  of  the  second  part,  and  the  said 
Thomas  Partridge  and  John  Copland  oi  the  third  part, 

banknipt  made 

default  in  the  payment  of  the  money  :—Ueld»  that  the  trustees  might  prove  for  SOOOL,  and 
that  the  interest  upon  the  dividends  to  be  received  under  such  proof  should  accumulate  until 
the  3000^  should  be  realized ;  after  which,  bat  not  before,  the  interest  m^ht  be  paid  to  the 
assignees  for  the  benefit  of  the  creditors. 


CouncU  Jioom, 
Lineoln't  Inn, 
Fibruary  10. 

Where  a  bank- 
rupt* in  consi- 
deration of  his 
wife's  fortune, 
gave  a  bond  to 
trustees  to  pay 
them  3000/«, 
which,  by  the 
terms  of  a  set- 
tlement, it  was 
declared  that 
the  bankrupt 
should  be  enti- 
tled to  the  in- 
terest of  during 
his  life,  and 
after  his  death 
the  principal 
was  to  go  to  his 
wife ;  and  the 
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it  was  declared  that  Partridge  and  Copland  should  ISSZ, 
stand  possessed  of  the  said  sum  of  3000/.,  upon  trust  £x  parte 
for  Mary  Coaies  until  the  marriage,  and  afterwards  to  and  aAother. 
pay  to,  or  otherwise  sufficiently  authorise  and  empower, 
the  bankrupt  and  his  assigns  to  receive  and  retain  the 
dividends,  interest,  and  annual  proceeds,  to  his  and 
their  own  use  and  benefit,  for  his  life ;  and  after  his 
decease,  in  case  his  intended  wife  should  survive  him, 
upon  trust  for  the  wife,  for  her  own  use  and  benefit. 
But  in  case  the  wife  should  die,  leaving  the  bankrupt 
surnving,  upon  trust  for  such  person  as  the  wife,  not- 
withstanding her  coverture,  by  deed  or  will  should 
appoint;  and  in  defeult  of  such  appointment,  then  as 
to  one-third  part  thereof,  and  of  the  funds  and  securi- 
ties whereon  the  same  might  be  invested,  upon  trust  for 
the  bankrupt,  for  his  own  use :  and  as  to  two  other 
third  parts,  in  trust  for  such  persons  of  the  kindred  of 
the  wife,  living  at  her  decease,  as  would  be  entitled 
under  the  statute  of  distribution,  in  case  she  had  died 
unmarried  and  intestate. 

It  was  then  provided,  that  the  trustees  should  not  be 
at  liberty  to  call  in,  nor  compel  payment  by  the  bank* 
mpt  of  the  said  sum  of  3000/.,  or  any  part  thereof, 
during  the  joint  lives  of  the  bankrupt  and  his  wife, 
unless  requested  so  to  do  in  writing  by  the  wife ;  but 
that  such  principal  monies  might  continue  to  be  secured 
on  the  bond  of  the  bankrupt,  without  iany  further  secu« 
rity.  But  in  case  the  bankrupt  should  pay  ofi^the  said 
8000/.,  the  trustees  might  at  any  other  time  again  lend 
it  to  the  bankrupt,  upon  the  like  security  of  his  b<nid. 

The  petition  Ibrther  stated,  that  the  marriage  took 
effect,  and  that  the  wife  was  still  living.  That  the 
commission  issued  against  the  bankrupt  on  the  S5th  of 
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188£.  Jttlyi  18S9|  and  that  the  petitioners  were  appmited  hia 
ETptrie  assignees.  That  the  said  trustees  had  been  permitted 
and  another  ^  prove  for  the  said  sum  of  dOOO/.;  and  a  dividend  of 
Ss.  in  the  pound  having  since  been  declared,  the  tnistees 
had  received  the  sum  of  1S0(M.  in  respect  thereof,  and 
that  another  dividend  of  Sd.  in  the  pound  had  also 
since  been  deckred,  to  which  the  trustees  were  entitled. 
That  die  petitioners  were  advised,  that  in  respect  of 
the  bankrupt's  life  estate  under  the  aforesaid  setde- 
Bient,  they  were,  as  such  assignees,  entitled  to  have 
the  said  dividend  already  paid  to  and  received  by  die 
trustees,  and  the  further  dividend- now  payable,  as  well 
as  all  future  dividends,  in  respect  of  the  said  debt  of 
dOOM.,  invested  in  the  name  of  the  Accountant-General 
in  tfust  in  this  matter,  and  to  hare  the  interest  and 
dividends  to  accrue  due  thereon,  duriiq;  the  life  of  the 
said  bankrupt,  paid  to  the  petitioners^  as  part  of  the 
estate  and  eflfects  of  the  said  bankrupt. 
'  The  petitioners  therefore  priced,  that  the  Court 
would  direct,  that  the  said  dividend  already  paid  to  and 
received  by  the  said  trustees,  and  the  said  ftu-ther  divi- 
dend now  payable,  and  all  further  dividends  to  become 
i>ayable,  in  respect  of  such  debt  of  9000/.,  might  be 
invested  in  the  3  per  cent,  consolidated  bajik  isDnuitiee, 
in  the  name  of  the  Accountant-General,  in  trust  in  this 
matter;  and  that  the  interest  and  dividends  to  accrue  due 
thereon,  during  the  life  of  the  bankrupt,  might  be  paid 
to  die  petitioners  as  part  of  his  estate  and  effects ;  and 
that  this  Court  would  for  that  purpose  direct  the  trustees 
to  pay  the  said  sum  of  19001.,  die  amount  of  die  divi* 
dends  received  by  them  as  aforesaid,  into  the  bank, 
in  the  name  and  with  the  privity  of  the  Accountant- 
General)  in  trust  in  this  matter^  to  be  by  him  invested 
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accordingly ;  and  that  the  petitionera  nught  be  at  liberty,        ^  ^^^* 
in  fike  nuuuoer^  to  p^y  into  the  baok,  in  the  name  and      £z  pane 
with  the  privity  of  the  Acoonntant^Gneneral^  in  truat  in    and  anolber. 
-dua  raattiery  the  fiirther  dtTidend  now  payable,  and  aU 
fiiture  dindendsi  to  he  invested  in  like  manner. 

The  affidavit  oiMary  Brown,  the  wife  of  die  bank* 
mpt,  filed  in  oppontipn  to  the  prayer  of  this  pelkioBi 
stated,  that  by  the  iqdentnre  mentioned  in  ihe  pedtkm 
it  was  reeited,  (as  the  fact  was,)  that  die  depon«it 
(dien  Mary  CoaUs)  was  entided,  in  her  own  right,  to 
the  sum  of  8fiO(W.  sterling  and  upwards;  and  diat  upon 
the  treaty  for  die  marriage  it  was  agveed,  diat  the  de- 
ponent should  pay  over  to  her  intended  husband  the 
whole  of  such  principal  money  for  his  own  absolute  pro* 
perty,  and  dwt  he  shonkl  exeoute  a  bond  to  the  trus- 
tees to  die  eflEect  of  that  stated  in  die  petition,  which 
was  accordingly  duly  executed  by  the  bankrupt;  and 
that  the  said  sum  of  SBOKU.  was,  in  pursuance  of  the 
said  agreement,  duly  paid  to  the  said  bankrupt,  before 
his  marriage  with  the  deponent. 

Mr*  Stoamtan  and  Mr.  Rogers,  ton  the  petitioners, 
G<mitended  against  die  right  of  the  trustees  to  retain  the 
dividends,  and  that  die  assignees  were  entitled  to  the 
inlereat  arisiBg  from  them  during  die  life  of.the  bankf 
rupt,  fer  the  benefit  of  his  general  creditors*  The 
bankrupt  was  not  hate  placed  in  die  situation  of  i^ 
trustee ;  he  entered  merriy  into  «  common  money  bond, 
and  he  was,  therefore,  nodnng  more  dian  a  mere  com** 
mem  debtor  to  the  tmstees*  By  the  teems  of  the  set* 
tlement,  die  trastees  were  bound  to  pay  the  interest  of 
the  monqr  to  arise  on  the  bond  to  the.bankrupt  for  life. 
If  indeed  there  had  been  no  such  reservation,  and  tb« 
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ISS2.  deed  had  provided  that  the  interest  shouhl  he  paid  to 
'Exput%  ^^  ^'^  ^^'  ^^^*  ^  ^^  ^'^  instance,  and  there  had 
nd  uoS!tf  <^n8equently  been  only  a  resolting  trust  for  the  husbandt 
then  it  is  admitted,  that  the  assiipiees  could  not  substan- 
tiate the  present  claim.  In  this  case,  however,  it  is 
otherwise;  and  as  the  bankrupt  would  be  entitled  to 
the  interest  for  his  life,  so  it  is  quite  dear  tha^  on  his 
bankruptcy,  his  interest  would  pass  to  his  assignees. 
[Sir  G.  Rose.  The  assignees  have  only  the  same  right 
as  the  bankrupt,  subject  to  all  the  equitable  interest^ 
in  the  fund;  and  it  is  quite  of  course  that  the  fimd 
must  be  re-established,  before  the  assignees  can  claim 
the  interest  on  the  dividends.]  Suppose  the  husband 
had  sold  his  life  interest  in  this  property,  the  purchaser 
would  clearly  be  entitled  to  the  dividends,  discharged 
of  all  claim  of  tiie  trustees  to  have  the  SOOW.  made 
good.  '  In  what  then  does  this  case  di£fer?  Here,  by 
the  legal  e£fect  of  the  assignment,  that  interest  becomes 
the  property  of  the  assignees,  for  the  benefit  of  die 
general  creditors,  and  in  like  manner  must  be  dis- 
charged of  any  claim  upon  it  by  the  trustees. 

If  any  doubt  could  be  entertained  upon  this  question, 
reference  must  be  had  to  two  principles,  one  relating 
to  bankruptcy,  and  one  not.  It  has  been  laid  down, 
that  if  the  wife  contributes  a  sum  of  money  on  the 
marriage,  which  is  invested  in  the  hands  of  trustees  for 
the  benefit  of  the  husband,  his  ass^ees  cannot  compel 
the  payment,  while  the  husband  has  not  fiilfiUed  his 
own  obligation  to  make  a  provision  for  the  wife.  That 
is,  when  the  assignees  are  obliged  to  come  into  a  Court 
of  equity  to  compel  the  performance  of  a  trust,  the 
Court  will,  as  they  require  equity,  make  them  do  equity, 
by  securing  the  mtended  aettiement  to  the  wife.    This 
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18  the  foundation  of  the  principle.  But  m  Ex  parte  1S3£. 
1  Brown,  398,  (Belt's  edition,)  the  fiicts  of  eTm^ 
case  were  nearly  similar  to  the  present  one,  uJanoUMr. 
Lord  7%Mr/bflp,  though  he  admitted  the  truatees  under 
the  settlement  to  prove  under  a  commission  against  the 
husband,  declared  that  the  assignees  would  have  a  right 
to  daim  whatever  the  baidcrupt  would  claim  against  the 
trustees,  and  accordingly  directed  a  rebate  upon  the 
value  of  the  fiinds.  This  case  is  explained  by  the 
terms  of  the  order,  which  was  called  for  by  Sir  fV. 
Gnmi  on  one  occasion  when  the  case  was  cited,  to 
dear  an  ambiguity.  It  is  true,  when  a  banker  becomes 
bankrupt,  having  in  his  hands  the  money  of  a  bankrupt 
estate  under  which  he  is  a  creditor,  it  has  been  held 
Aat  be  is  not  oitided  to  receive  a  dividend  on  his  debt, 
tin  the  bankrupt's  estate  has  been  reimbursed  the  loss 
occasioiied  by  his  insolvency  (a).  But  that  case  has  no 
applicatiim  to  the  present.  For  here  there  was  no 
obligation  on  the  part  of  the  bankrupt  to  distribute  any 
part  of  his  life  interest,  for  the  benefit  of  any  individual. 
The  right  of  the  assignees  is  recognised  by  various 
cases,  and  by  all  the  text  books.  And  they  cited  Ex 
pmrU  Vemer,  1  Ball  &  B.  260,  SiraHoH  v.  Haie, 
2  Bro.  C.  C.  490,  Ex  parte  Smith,  1  Ck>oke,  B.  L.  £S3, 
Ex  parte  Crroome,  1  Atk.  114,  Priddyy.  Rose,  8  Mer. 
104,  Mont.  &  O.  B.  L.  44S,  and  1  Deacon,  B.  L.  S21, 
in  the  last  of  which  works  it  is  said,  that  "  whether  the 
sum  pehnitted  td  be  proved  by  the  trustees,  is  the 
tnriginal  property  either  of  the  husband,  or  of  the  wife, 
if  the  husband  is  entided  to  the  interest  for  life,  or  to 
a  subsequent  contingent  interest,  the  Court  will  order 

the  dividends  on  the  sum  proved  to  accumulate  as  a 

» 

(a)  Ez  partt  Graham,  2  Rose,  74;  3  V.  &  B.  130. 
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ISSi.  fimd,  the  inlerest  of  which  fund  fhe  samgaees  will  be 
cTpiiite  penaiiled  to  receive,  if  tHe  bankrupt  ia  entitled  to  a. 
ajj  aao^.  life  uiterest  m  tite  j^perty,  the  fond  itself  being  kept- 
togetheri  tt  await  any  future  contingency  declared  by 
the  jnarriage  s^tdement.'*  t£  the  prayer  of  this  petitkMi 
is  refiised^  it  will  have  the  effect  of  giving  to  the  hm^ 
brad,  on  the  one.  hand,  a  condderaUe  jwoperty  dunig 
his  solvency,  to  be  taken  from  him  on  his  bankni]^cy^by 
which  he  wUl  have  obtained  a  fictitious  credit  to  ddude 
the  world, — and  on  the  other  hand,  it  will  operate  as 
giving  a  preference  to  one  cbss  of  cieditors  over  an<^ 
tlier.  This  would  be  contrary  to  every  piiseiple  of 
tiie  bankrupt  laws,  which  were  framed  with  a  view  to. 
an  equal  distribution  among  all  the  creditors.  There 
is  no  case  to  be  met  with^  where  an  equity  has  been 
declared  in  favour  of  the  objeets  of  a  setdement, 
because  there  is  a  deficiency  of  dividends.  In  Ex 
parte  Mitford^  the  case  was  one  of  a  proof  by  trustees 
of  a  som  tnisatisfied  and  due  firom  the  bankrupt,  in 
wUdi  he  took  a  life  interest;  and  the  Court  there 
would  not  permit  Ae  trustees  to  prove,  widiout  diednct- 
ing  the  valae  of  the  life  interest.  [SSr  G.  Rose.  Have 
you  any  case  to  meet  the  point,  where  die  trustees  have 
already  proved,  and  are  entitled  to  the  dividends? 
Most  not  the  proof  be  expunged,  before  you  can  affect 
the  rights  of  the  trustees?]  The  assignees  in  this  case 
mi^  have  objected  to  the  proof  in  its  present  shape; 
fbr  they  had  a  right  to  inmst  Aat  the  commiiBionerB 
sIxMdd  have  previnusly  ascertained  the  value  of  the 
bankrupt's  life  interest,  and  that  l&e  proof  should 
have  been  limited  to  the  rendue.  [/SSr-G.  M^ee.  Then 
why  have  you  not  applied  to  ^spunge  the  proof?] 
We  only  now  apply  to  the  Court  to  deal  with  the  proo^ 
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B»  if  there  was  no  objection  to  it.  This  is  a  case  issft. 
snbstentielly  between  two  classes  of  equitable  creditors,  v'^'ZL 
and  the  Court  has  to  detenmne  whether  the  equify  of      Turptk 

•^  and  another. 

the  trasleeB  is  to  prevail  over  that  of  the  Bankmpt's 
genen^  cieditors.  But  if  there  be  a  difficulty,  on  the 
grooad  of  the  appUcation  being  to  the  eqmty  of  the 
Courty  then  we  say  that  the  trustees  have  proved' 
tat  a  larger  sum  than  they  are  entitled  to;  for  the 
proof  ought  to  have  been  oidy  for  the  amount  of  the 
debt,  deducting  the  hfe  interest.  [Sir  G.  Rose*  This 
is  merely  in  effect  a  bSl  in  equity  by  the  assignees,  to 
take  from  the  trustees  those  dividends  which  are  now 
in  diehr  hands,  as  the  legal  consequence  of  their  ^roof.] 

Mr.  Bigg  appeared  for  the  trustees. 

Mr-  Tudss  and  Mr.  G.  Richards,  for  the  wife  and 
chfldren  of  the  bankrupt,  contended,  that  in  no  case 
had  it  ever  been  held,  that  the  assignees  could  stand 
in  a  better  situation  than  the  bankrupt  himself.  Mliat- 
ever  equities  would  attach  on  the  bankrupt  will  equally 
attadli  on  the  asttgnees.  So  it  was  in  the  case  of  Ew 
parie  Mii/hrd.  There  the  trustees  petitioned  to  be 
albwed  to  preve.  They  had  no  legd^  but  only  an 
equit^ile)  right  to  prove.  Here,  however,  it  was  differ 
rent.  The  tnuieeS)  having  a  legal  rights  haid  proved. 
If  the  trustees  had-  not  proved,  the  assignees  might 
p^haps  have  been  entitled  aoeoiding  to  the  prayer  of 
their  petitioD#  But,  after  having  proved,. the  trustees, 
aie  justified  in  retaining  all  monies  eoming  to  their 
hands,  ttli  Idbe  trust  fund  is  fuBy  paid  to  them.  The 
tmstees  in  this  case  have  a  strict  legal  right;  there  is 
here  no  conflicting  of  equities,  as  there  was  in  all  the 
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ISSft,  cases  cited  on  the  other  side:  .and  the  maxim  of  he 
^  '  that  will  have  equity  must  also  do  it"  was  not  to  be  lost 
TvRFiN       sight  of  on  the  present  occasion. 

and  anoUier.        ^  ^ 

As  the  bankrupt's  estate  here  has  had  the  benefit  of 
the  wife's  fortune,  the  Court  will  protect  the  interests 
of  the  wife  and  children.  Can  the  bankrupt  in  this 
casCj  who  has  made  de&ult  in  the  payment  of  the 
S000/«  to  the  trustees,  come  into  Court  with  any  equity, 
until  he  has  paid  the  whole  of  that  sum,  pursuant  to 
his  covenant  in  the  marriage  settlement?  And  ought 
the  mere  circumstance  of  his  bankruptcy  to  place  his 
assignees  in  a  better  situation?  The  judgment  in 
Priddy  v.  RoMe^  3  Mer.  104,  is  a  clear  decision  to  the 
contrary ;  where  Sir  W^  Grant  says,  '*  it  matters  not, 
whether  in  bankruptcy,  or  not,  the  trustees  have  a  right 
to  stop  the  dividends,  until  the  principal  is  paid." 

All  the  cases  cited  by  the  other  side  are  not  on  the 
prayer  of  assignees,  but  are  those  where  trustees  have 
applied  to  prove  under  the  commission,  or  have  come 
into  Court  seeking  some  indulgence.  The  principle 
laid  down  in  those  cases  cannot  be  applied  to  this;  foi* 
we  ask  no  favour  of  the  Court,  and  ought  not  to  be 
deprived  of  our  legal  rights.  A  Court  of  equity  never 
takes  the  dividends  of  a  trust  fund  out  of  the  hands  of 
trustees,  for  the  benefit  of  a  defaulter,  until  he  has 
ipade  good  his  default.  If  the  bankrupt,  therefore,  or 
his  assignees,  will  make  good  the  trust  fund  in  question, 
then,  but  not  till  then,  are  the  assignees  entitled  to  the 
dividends.  But  at  present  we  have  the  legal  right  to 
them;  and  an  application  is  now  made  to  a  Court  of 
equity  to  take  out  of  our  hands,  what  we  are  not  only 
legally,  but  equitably,  entitled  to.  [Sir  J.  Cross.  Is 
there  not  a  conflicting  equity  here  ?]    It  is  true,  that 


TuitPlN^ 

and  aaothier. 
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neither  party  can  touch  this  fund,  without  the  aasistuice  183i^. 
of  a  Court  of  equity.  But  as  the  asdgnees  must  make  ETparta 
their  tide  through  the  bankrupt,  and  the  bankrupt  has 
received  the  whole  of  his  wife's  fortune,  in  respect  of 
wkich  he  contracted  certain-  engagements  with  the 
truatdes  for  her  benefit,  will  the  Court  now  permit  his 
assignees  to  have  these  dividends,  until  the  bankrupt 
has  made  good  his  engagements  ?  Or,  in  other  words, 
shall  the  bankrupt,  who  has  already  been  paid  his  wife's 
fortune,  be  paid  in  addition  any  portion  of  that  sum 
which  he  covenanted,  but  which  he  has  neglected,  to 
pay  to  the  trustees,  and  so  have  the  money  twice  over? 

Mr.  Stoanston,  in  reply.  There  are  two  equities 
in  this  case,  and  the  question  is,  which  is  to  be 
preferred,  that  of  the  general  creditors,  or  that  of 
the  trustees.  Why  is  the  interest  that  a  bankrupt 
takes  under  a  settlement  not  to  share  the  fate  of  any 
other  part  of  his  property  ?  Here  I  contend,  that  proof 
is  equivalent  to  payment.  Where  there  is  no  bank- 
ruptcy, it  may  be  otherwise;  but  proof  under  a  com- 
mission represents  the  whole  interest  of  the  party  prov- 
ing. And  the  implied  payment  does  not  depend  on 
the  deficiency  of  dividends;  for  that  is  quite  a  matter 
of  accident,  and  cannot  give  any  equity  to  the  trustees;  ' 
otherwise  the  whole  burden  would  be  thrown  upon  the 
general  creditors,  for  the  benefit  of  the  particular  cre- 
ditors, which  is  not  consistent  with  equality  of  distri- 
budon.  No  case  has  been  cit^d  on  the  other  side, 
where  an  application  of  this  nature  by  assignees  has 
been  rejected.  As  to  the  argument  that  has  been 
urged,  of  the  obligation  to  do  equity  by  those  who 
seek  relief  in  a  Court  of  equity, — in  this  case,  if  the 
bankrupt  lives  long  enough  to  make  up  the  whole  sum 

VOL.  I.  K 
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ISS2.  agreed  to  be  paid  by  him  to  the  trusteesy  his  wife  and 
Expert*  children  will  have  euffiered  nothing  by  his  bankruptcy. 
Mid  aoolw.  ^^  ^^  respect  to  the  objection,  that  the  cases  cited 
in  support  of  this  application  were  on  the  petitions  of 
the  trustees,  and  not  on  those  of  the  asttgnees, — ^it  is 
inconsistent  that  the  rights  of  the  creditors  of  a  bank- 
rupt should  be  varied,  because  the  trustees  petition  in 
one  case,  and  the  assignees  in  the  other. 

Sir  G.  Rose. — I  do  not  entertain  the  least  difficulty 
in  this  case,  as  to  the  princifde  that  has  been  pressed 
upon  us,  of  equalization  in  the  distribution  of  assets. 
The  trustees  here  are  legal  creditors,— they  have  proved 
like  other  creditors, — and  are  in  possession  of  all  the 
benefit  resulting  from  that  proof,  as  if  they  had  acquired 
it  by  action  at  law.  I  should  be  glad  to  know,  what 
right  has  any  person  to  take  it  out  of  their  hands.  If 
the  assignees  have  any  claim  to  this  money  in  the  hands 
of  the  trustees,  it  could  only  be  through  the  medium  of 
a  Court  of  equity,  or  by  petition  to  expunge  the  proof. 
The  assignees,  who  represent  the  bankrupt,  say  they 
claim  the  bankivpt's  life  interest  in  the  dividends 
arising  from  the  proof  of  the  sum  of  3000/.  But  the 
bankrupt,  and  those  who  represent  him,  must  first  do 
^  equity  before  they  can  claim  equity ;  they, can,  there- 
fore, claim  nothing  till  they  make  good  the  deficiency 
in  the  amount  of  the  trust  frmd  arising  from  the  default 
of  the  bankrupt  himself  The  trustees  are  as  much 
trustees  for  the  wife  and.  children,  as  for  the  bankrupt. 
All  that  the  assignees  are  entitled  to  ask  in  this  case  is^ 
to  have  the  dividends  in  the  proof  invested  by  the 
trustees,  so  as  to  accumulate  till  they  reach  the  sum  of 
3000/.,  and  then^ny  surplus  to  be  paid  to  the  assignees, 
as  well  as  the  interest  on  the  principal  sum,  during  the 
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bankrupt's  life.    With  respect  to  the  costs,  the  assignees       1 332. 
are  entitled  to  theirs  out  of  the  bankrupt's  estate^  and      ex  parte 
the  trustees  to  theirs  out  of  the  trust  estate.  and  another. 

Erskine,  C.  J. — My  opinion  has  not  been  shaken  by 
any  of  the  authorities  that  have  been  cited.  I  look  at 
this  case  as  involving  a  question  of  equity,  and  as  one 
in  which  an  assignee  calls  on  this  Court  to  do  that 
which  he  could  not  obtain  at  law.  The  Court,  how- 
ever, will  take  time  to  consider  of  their  judgment,  that 
they  may  have  an  opportunity  of  examining  the'  case 
otSiraiiam  v.  Hale  (a),  of  which  it  has  been  sud  there 
appears  to  be  no  entry  in  the  Registrar's  book. 

Sir  A.  PsLL. — Of  the  justice  of  this  case  I  entertain 
no  doubt ;  but  I  state  this  under  a  restrictive  feeling. 
For  I  cannot  form  a  satisfactory  judgment  to  my  own 
mind,  until  I  have  an  opportunity  of  examining  the 
cases,  and  more  especially  the  case  of  SircUtan  v.  Hale* 

Sir  J.  Cross. — The  argument  on  the  part  of  the 
assignees  deserves  great  consideration.  The  litigation 
in  this  case  is  between  the  creditors  and  the  bankrupt's 
fiunily,  forming  two  distinct  classes  of  creditors  and 
cestui  que  trusts.  The  trustees  have  got  into  their 
hands  1200/.,  the  interest  of  which  the  bankrupt's  cre- 
ditors say  they  are  entitled  to  during  his  life.  The 
bankrupt  was  bound  to  pay  the  trustees  3000/L,  before 
he  could  daim  the  interest  of  this  money.  But  the 
qnestiOD  is,  whether  the  creditors  are  bound  by  this 

obligation. 

Cur,  adv.  vult, 

(a)  The  Registnr's  minate  book  was  afterwaidi  referred  to,  and  the  repert 
of  thk  caae  wat  found  to  be  in  substance  correct. 
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1832.  Erskinb,  C.  J.,  after  stating  the  substance  and  prayer 

£z  parte  of  the  petition,  proceeded  now  to  deliver  the  judgment 

and  another,  of  the  Court.     The  first  part  of  th^  prayer  of  this 

PubUeScU  petition  is  not  resisted;  but  the  trustees  claim  the  right 

Rwrn,  South'  .       ,      .  -  .        .        t     .     1         -I 

ampum  Build-  to  retain  the  interest  upon  the  monies  m  their  hands, 
February  27.  uutil  by  accumulation  the  full  amount  of  the  principal 
sum,  secured  by  the  bond  given  by  the  bankrupt  pre- 
vious to  his  marriage,  shall  have  been  realized.  And 
whether  they  should  be  allowed  so  to  do,  or  be  ordered 
to  pay  over  to  the  assignees  the  dividends  as  they  arise, 
was  the  question  raised  in  argument  before  this  Court. 
Many  authorities  were  cited  by  the  counsel  for  the 
petitioners,  in  support  of  their  claim;  who  insisted  that 
no  authority  could  be  found,  that  warranted  the  reten- 
tion of  the  interest  by  the  trustees.  The  cases  cited 
were,  Ex  parte  Smith  {a),  Ex  parte  Groam{b),  Ex  parte 
Vemer  (c),  Ex  parte  Mitford  {d),  and  Strattan  v. 
Hale  {e).  The  Court  has  taken  time  to  look  into  the 
authorities,  and  consider  the  point;  and  we  are  of 
opinion,  that  the  trustees  should  be  allowed  to  retain 
the  dividends,  until  the  full  amount  of  the  principal 
shall  have  been  realized ;  and  that  when  that  shall  have 
been  done,  the  dividends  shall  be  paid  over  to  the 
assignees,  during  the  life  of  the  bankrupt,  for  the  benefit 
of  bis  creditors.  The  case  o{  Ex  parte  Smith,  though 
an  instance  in  which  the  dividends  were  ordered  to  be 
paid  to  the  assignees,  was  decided  without  reference  to 
the  question  now  before  the  Court,  and  does  not  bring 
with  it  therefore  the  authority  of  a  decision  upon  the 
point  here  in  contest.     The  same  observation  applies 

(a)  1  C.  B.  L.  212.  (b)  1  Atk.  114.        (e)  1  BaU  &  B.  230. 

(d)  1  C.  B.L.  220;  3  Mcriv.  106.  (e)  2  Brown,  CO.  490. 
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to  Ex  parte  Vemer.  A  similar  order  was  made  in  Ex  1832. 
parte  Mitford  (a).  But  in  that  case,  though  the  Court  ETrorte 
ordered  the  interest  that  might  accrue  on  the  stock  ^nd  another, 
purchased  to  be  paid  to  the  assignees  under  the  com* 
mission,  as  part  of  the  estate  and  effects  of  the  bank* 
rupt,  it  appropriated  other  funds,  in  which  the  bank- 
rupt had  a  life  interest,  to  be  retained  by  the  trustees, 
towards  satisfaction  of  the  principal  sum  of  3000/. ; 
recognizing  therefore  in  substance  the  principle  now 
contended  for  by  the  respondents,  and  being  in  effect 
an  authority  against  the  petitioners.  The  case,  bow- 
ever,  of  Stratton  v.  Hale  is  decidedly  in  point  in  their 
favour ;  but  the  reasons  for  the  decision  do  not  appear 
in  the  report ;  and  as  far  as  they  can  be  collected  from 
the  arguments  of  counsel,  the  order  seems  to  have 
rested  upon  some  supposed  difference  between  the 
rights  of  the  assignees,  and  those  of  the  bankrupt  him- 
self. And  that  distinction  was  relied  upon  iii  the  argu- 
ment of  the  case  now  before  the  Court.  Such  distinc- 
tion, however,  has  in  subsequent  cases  been  denied, 
and  their  interests  held  to  be  identical.  In  Mitford  v. 
Mitford  (d),  the  Master  of  the  Rolls  asks,  *'  But  is  an 
assignee  under  a  commission  of  bankrupt  placed  in  a 
different  situation  from  that  of  the  bankrupt  himself?" 
And  he  then  answers  the  question  by  adding,  ''  I  have 
always  understood  the  assignment  from  the  commis- 
sioners, like  any  other  assignment,  by  operation  of  law 
passed  bis  rights  precisely  in  the  same  plight  and  con- 
dition as  he  possessed  them.  Even  where  a  complete 
legal  title  vests  in  them,  and  there  is  no  notice  of  any 
equity  affecting  it,  they  take,  subject  to  whatever 
equity  the  bankrupt  was  liable  to.*'    And  in  Bosvill  v. 

(a)  1  Bro.  C.  C.  398  ;  3  Meriv.  105.  (6)  9  Yes.  100. 
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1 SS2.  Brander  (a),  Lord  Thurloto  makes  use  of  similar  decla- 
Ex  parte  rations. 
«J  aMthei.  The  case,  therefore,  of  Strattan  v.  Hale  appears  to 
rest  upon  an  erroneous  foundation;  and  we  haye*the 
authority  of  one  of ,  the  members  of  the  bench,  whose 
long  experience  in  matters  in  bankruptcy  gives  to  his 
testimony  the  greatest  weight,  that.it  has  been  in  prac* 
tice  overruled  by  a  series  of  orders  in  bankruptcy,  one 
of  which,  made  by  Lord  Eldon  in  1816  in  the  case  of 
Ramsay  v.  Ramsay  (6),  was  cited  at  the  bar* 

Upon  the  general  principle,  therefore,  that  if  there 
had  been  no  bankruptcy,  the  husband  himself  could 
not  have  claimed  any  interest  from  the  trustees,  until 
he  had  made  good  the  principal;  and  that  the  assignees 
of  a  bankrupt  are  subjected  to  all  the  equity  by  which 
the  bankrupt  himself  would  have  been  affected; — the 
Court  is  of  opinion,  that  the  interest  upon  the  dividends 
declared  should  be  suffered  to  accumulate  in  the  hands 
of  the  trustees,  until  the  principal  sum  of  SOOO/.  shall 
have  been  realized;  and  that  afterwards  the  interest 
should  be  paid,  during  the  bankrupt's  life,  to  the  as* 
signees  for  the  benefit  of  the  creditors;  and  that,  as  to 
the  rest,  the  order  may  be  taken  as  prayed. 

(a)  I  P.  Wmi.  469. 

(fr)  In  the  case  of  Ramtay  v.  Raauatf,  a  bond  waa  gifen  to  the  tniateea 
by  the  husband  for  the  sam  of  25,000<.,  he  having  received  the  whole  of  his 
wife^  fortune.  The  order  of  the  Vice- Chancellor  in  this  cause  radled  a 
previous  order  in  bankruptcy  made  by  Lord  Eldon,  by  which  it  was  ordered, 
that  the  trustees  should  go  in  under  the  commission  issued  against  the  hus- 
band, and  prove  the  25,000<.  against  Ramtoy'ti  separate  estate,  and  be  paid 
dividends  port  pamu  with  the  separate  creditors ;  and  that  the  trustees  might 
detain  the  whole  interest  until  they  received  the  full  sum  of  25,000/. 
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1832. 

Ex  parte  Bowden,  in  the  matter  of  Brettell. 

February  27. 

The  petitioner  had  m  the  year  18SS  lent  600^  to  the  A  joint  creditor 

takes  an  eqnita- 

bankrupt  and  his  partner  King^  as  a  security  for  which  bie  mortgage 
they  gave  him  their  joint  promissory  note,  and  King  two  partnen,  as 
also  deposited  in  his  hands  the  title  deeds  of  certain  hirdebt ;  after 
property,  to  which  King  was  separately  entitled.    King  ne/dies,  wff 
died  in  1825,  devising  this  property  to  Bretiett,  subject  com^Sn^pt 
to  the  payment  of  his  debts.    At  the  time  of  BretteWs  ^^(^^^^ 
bankruptcy   there  was  500/.   due   to  the  petitioner,  prove  the 

*     '  ^  amount  of  his 

which  be  applied  to  prove  under  the  commission;  but  ^^>  without 

the  previous  sale 

his  proof  was  rejected  by  the  commissioners,  on  the  of  his  security. 
ground  that  the  property,  which  was  the  subject  of  the 
equitable  mortgage  to  him,  must  be  first  sold  towards 
satisfistction  of  the  debt,  and  that  he  might  then  prove 
for  the  residue.  He  therefore  now  applied  to  the 
Court  for  an  order,  that  he  might  be  permitted  to 

» 

prove  the  full  amount  of  his  debt,  without  being  com- 
pelled to  give  up  his  security. 

Mr.  Jacobs  for  the  petitioner,  contended,  that  he  was 
clearly  entitled  to  prove  against  the  bankrupt,  as 
surviving  partner,  on  the  joint  promissory  note;  and 
he  cited  the  case  of  £a;  parte  Peacock,  2  G.  &  J. 
527,  where  it  was  held,  that  a  joint  .creditor,  having 
separate  security  fi'om  some  of  his  co-debtors,  was 
entitled  to  prove  his  debt  against  the  joint  estate, 
without  surrender  or  sale  of  his  security.  The  distinc- 
tion is,  that  a  party  is  only  bound  to  give  up  his  secu-* 
rity,  where  it  is  on  the  property  of  the  bankrupt ;  but 
not  where  it  is  a  security  on  the  property  of  a  stranger, 
or  third  person.     If  a  commission  had  issued  against 
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1832.  these  parties  in  the  lifetime  of  King,  the  deceased 
Ex  parte  partner,  there  could  be  no  question  that  the  petitioner 
would  have  had  a  right  to  prove  against  the  joint 
estate,  and  retain  his  security.  And  the  mere  circum- 
stance of  one  partner  devising  his  property  to  his  co- 
partner, cannot  divest  the  rights  of  any  joint  creditor 
holding  the  separate  security  of  the  deceased  partner. 

Mr.  Koe,  for  the  assignees,  had  no  objection  that  the 
security  should  be  sold,  and  that  the  petitioner  should 
then  prove  for  the  balance  due  to  him.     This  case  is 
distinguishable  from  that  of  Ex  parte  Pectcock.    For 
in  that  case  the  bankruptcy  took  place  immediately 
after  the  death  of  the  partner  K^^^g  the  separate 
security;  while  here  the  security  was  given  in  1822, 
and  King  did  not  die  until  1825;  and  the  business 
continued  to  be  carried  on  by  the  surviving  partner  till 
1831.     In  this  case  there  was  no  joint  estate  remaining, 
which  was  applicable  to  the  payment  of  this  debt;  and 
the  very  estate,  on  which  the  demand  was  created,  was 
devised  to  the  surviving  partner.     Where  one  partner 
becomes  solely  entitled  to  partnership  funds,  a  joint 
creditor  cannot  prove  until  the  separate  creditors  are 
paid  the  whole  of  their  debts.     This  position  is  war- 
ranted by  the  case  of  Ex  parte  Williams,  11  Ves.  S, 
where  Lord  Eldon  decided  that  upon  a  dissolution  of 
partnership  by  the  retirement  of  a  partner,  followed  by 
the  bankruptcy  of  the  one  who  continued  the  business, 
the  joint  creditors  had  no  right  to  charge  specific  pro- 
perty belonging  to  the  partnership  at  the  time  of  the 
dissolution,  as  applicable  to  the  payment  of  joint  debts, 
in  preference-to  the  separate  creditors. 
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Erskine,  C.  J. — I  think,  in  deciding  this  case,  we 
are  bound  by  that  of  Ex  parte  Peacock.  For  though 
the  bankrupt  is  now  possessed  of  the  property  in  ques- 
tion, yet  he  obtained  possession  of  it  by  die  act  of  his 
partner,  subject  to  the  prior  claims  of  the  petitioner. 

The  order  was  therefore  made  as  prayed. 


1832. 

£z  parte 

Bow  DEM. 


Ex  parte  William  Lowe  and  Richard  Cuttill,  in 
the  matter  of  Abraham  Aaron. 

XhIS  matter  came  before  the  Court  under  three  dif- 
ferent petitions,  presented  by  the  above-named  petition- 
ers, who  were  the  assignees  (under  the  Act  for  the 
Relief  of  Insolvent  Debtors)  of  the  above  bankrupt 
he  having  several  years  after  his  bankruptcy  taken  the 
benefit  of  that  act.  And  the  petitioner  Richard  Cuttill 
also  stated  himself  to  be  a  creditor  of  the  bankrupt, 
though  it  did  not  appear  that  he  had  proved  his  debt 
under  the  commission. 

By  the  first  petition,  presented  to  the  Lord  Chan- 
cellor on  the  1st  of  July,  1831,  the  petitioners  (amongst 
other  matters)  stated,  that  in  the  year  1817  a  commis- 
sion of  bankrupt  issued  against  the  insolvent  Aaron, 
under  which  he  was  duly  declared  a  bankrupt;  and 
that  one  Thomas  Husband,  the  younger,  was  chosen 
and  appointed  sole  assignee  of  his  estate  and  effects. 
That  Sir  John  Perring  &  Co.  were  chosen  by  the  cre- 
ditors as  bankers,  or  treasurers,  under  the  commis- 
sion. That  Husband,  the  assignee,  had  in  the  year 
1818,  as  well  as  in  subsequent  years,  received  several 
large  sums  of  money  as  part  of  the  bankrupt's  estate ; 
but  instead  of  paying  the  amount  into  the  bankers* 


CouneU  Room, 

LinaUn't  Inn, 

February  10, 

U,  13,  14,  mi 

16. 

The  charge  of 
SOI.  per  ceot. 
impoeed  on  m- 
signees  by  6    « 
Geo.  4,  c.  16, 
8.  104,  for  re- 
taining the 
bankrupt's 
money  in  their 
hands,  the 
bankrupt  him- 
self has  no  legal 
or  equitable 
claim  to,  either 
in  respect  of  his 
allowance,  or 
his  right  to  the 
surplus. 
P9U,J.,dit$enU 

Quttrt.  Whe- 
ther this  charge 
is  to  be  201,  per 
cent,  per  annum, 
durine  the  whole 
period  of  reten- 
tion, or  only 
one  single 
charge  of  20/. 
per  cent,  upon 
the  i^nMS  sum 
retamed. 

QiMErt.  Whe- 
ther the  charge 
«nbenurt>>E«l 
on  monies  re- 
tained by  assig- 
nees previous 
to  the  1st  of 
September, 
1825,  when  the 
6  Geo.  4,  c.  16, 
first  came  into 
operation. 
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18S2.  chosen  by  die  creditors,  or  making  a  dividend  tbereouty 
j^nxtB  ^^*  ^^^  payment  of  the  expenses  of  the  commission, 
aaduotber.  '^^^^  ^  ^  ^"^^  hands  the  balance  for  thirteen  years ; 
and.  therefore  the  petitioners  suggested,  that  he  ought 
to  be  charged  in  his  account  with  interest  at  the  rate 
of  20/.  per  cent  per  annum  on  all  sums  so  retained  by 
him,  from  the  times  when  he  received  the  same. 

The  petition  further  stated,  that  no  dividend  had 
been  made  under  the  commission,  and  diat  the  accounts 
of  the  assignee  had  never  been  audited  by  the  commis- 
sioners ;  and  furdier  suggested,  that  if  the  accounts  of 
the  bankrupt's  estate  were  properly  taken  against  the 
assignee,  there  would  be  found  in  Ins  hands  money 
enough  to  pay  all  the  creditors,  and  to  leave  a  large 
surplus;  to  which  the  petitioners,  as  assignees  of  the 
insolvent,  would  be  entitled,  for  the  benefit  of  the  sub- 
sequent creditors. 

The  petition  then,  after  stating  that  the  petitioners  were 
appointed  assignees  under  the  Insolvent  Act  in  the  year 
18S0,  proceeded  to  detail  the  endeavours  tbey  ineffec- 
tually made  to  procure  an  audit  meeting;  and  that,  having 
learned  that  two  of  the  commissioners  named  in  the  com- 
mission of  bankrupt  were  dead,  and  having  in  vain  endeap- 
voured  to  procure  a  meeting  of  the  surviving  commission- 
ers, they  obtained  on  the  4th  of  March,  1831 ,  upon  their 
own  petition,  a  renewed  commission  addressed  to  the 
three  surviving  commissioners  and  two  others  named 
by  themselves.  After  setting  out  the  correspondence 
that  took  place  between  Mr.  Cole,  the  solicitor  for  the 
petitioners,  and  Mr.  Jcanes  Husband,  the  brother  of 
the  assignee  and  the  solicitor  under  the  commission, 
the  petition  stated,  that  the  renewed  commission  was 
delivered  up  to  the  assignee  on  the  23d  of  A|Hil,  1831 » 
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and  that  on  the  S6th  of  April  notice  was  given  in  the  ISS2. 
Gazette  of  a  meeting  to  be  held  on  the  19th  of  May,  ETpaito 
for  auditing  the  assignee's  accounts,  and  also  of  a  ,,^^^ 
meeting  to  be  held  on  the  following  day  to  make  a  final 
dividend,  and  to  receive  die  proof  of  debts.  That  the 
petitioners  attended  with  their  solieitor  at  the  place 
and  time  appointed  for  the  meeting  on  the  19th  of  May 
having  gone  down  firom  London  to  Plymouth  for  that 
purpose,  but  that  two  of  the  commissioners  only  at- 
tended; in  consequence  of  which  the  meeting  fixed  for 
the  19th  of  May  fell  to  the  ground.  That  at  the 
meeting  advertised  for  the  following  day,  the  90th  of 
May,  neither  the  assignee  nor  the  solicitor  attended ; 
and  therefore,  although  three,  of  the  commissioners 
met,  they  could  do  nothing  without  the  production  of 
the  renewed  commission,  which  had  not  yet  been 
opened;  and  the  petitioners  were  consequently  obliged 
to  return  to  London,  without  effecting  any  part  of  the 
object  of  their  journey.  They  suggested,  that  the 
absence  of  the  commissioners  on  the  19th  of  May,  and 
of  the  assignee  and  solicitor  on  the  SOth,  was  the  result 
of  contrivance  by  the  assignee  and  his  solicitor,  for  the 
purpose  of  preventing  the  audit  of  the  accounts  and 
the  declaration  of  a  dividend;  and  they  detailed  a 
variety  of  circumstances  to  support  that  suggestimi. 

The  petition  then  alleged,  that  on  the  S7th  of  May 
two  other  meetings  were  advertised  for  the  SOth  and 
SI  St  of  Jwie,  for  the  audit  and  dividend,  for  which  the 
commissioners  were  summoned,  and  notice  thereof  was 
sent  by  the  solicitor  to  the  commission  to  Mr.  Coky  the 
solicitor  for  the  petitioners.  T%at  the  petitioners  and 
tlieir  solicitor  again  went  down  from  Lond(m  to  Ply- 
mouth, and  attended  at  the  time  and  place  fixed  for  that 


Lows 
and  another. 
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1832.  tneetingy  but  that  neither  the  assignee  nor  his  solicitor, 
£~[^  and  only  one  of  the  coihmissionersy  attended,  and  that 
no  meeting  took  plate  either  on  the  dOth  or  Slst  of  June. 
That,  in  fact,  another  renewed  commission  had  been 
taken  out  by  Husband  the  assignee  on  the  16th  of  June, 
1831,  in  pursuance  of  an  order  procured  for  that  pur- 
pose upon  his  own  petition  on  the  14th  of  June;  and  it 
was  suggested,  that  such  renewed  conunisiBion  was  taken 
out  by  Mr.  Husband^  to  prevent  the  petitioners  getdng 
a  just  account  of  the  bankrupt's  estate,  and  in  fraud  of 
the  great  seal ;  and  was  therefore  void,  and  ought  to 
be  superseded. 

The  petitioners  then  proceeded  to  detail  some  cir- 
cumstances, which  thiey  suggested  were  fit  subjects  of 
inquiry  befpre  the  commissioners;  and  they  alleged, 
that  the  debt  due  from  Aaron  to  the  petitioning  cre- 
ditors was  only  due  from  him  as  surety,  and  that  the 
amount  had  been  satisfied  by  the  principal  debtor ;  and 
that  in  order  to  quiet  the  creditors,  the  assignee  hieid 
compounded  with  them  for  small  sums  of  money.  They, 
finally  suggested  the  propriety  of  superseding  both  the 
renewed  commissions,  and  of  issuing  another  renewed 
commission  directed  to  one  of  the  Usts  of  the  then 
London  commissioners. 

And  they  prayed,  therefore,  L  That  the  order  of  the 
14th  of  June,  1831,  for  superseding .  the  renewed  com- 
mission of  the  4th  of  March,  1831,  and  issuing  the 
second  renewed  commission  of  the  16th  of  June,  1831, 
might  be  discharged.  S.  That  the  commission  of  the 
16th  of  June  might  be  superseded.  3.  That  the  for- 
mer, renewed  commission  of  the  4th  of  March  might  be 
also  superseded,  and.  that  a  new  renewed  commission 
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might  be  issued  directed  to  London  commissioners ;  or        |^^' 
that  the  commission  of  the  4th  March  might  be  pro-       ^^  parte 
ceeded  in.    4.  That  the  assignee  might  be  ordered  to    ^^^  another. 
account  for  the  bankrupt's  estate  which  had  come  to  his 
hands;  and  that  in  that  account  he  might  be  charged  with 
interest,  according  to  the  statute,  upon  such  monies  as 
should  be  found  to  have  been  retained  or  applied  by 
him  improperly.     5.  That  the  costs  of  issuing  the  first 
renewed  commission  of  the  4th  March  might  i>e  paid 
to  the  petitioners  out  of  the  bankrupt's  estate.    6.  That 
the  assignee,  or  his  solicitor,  might  pay  the  expenses  of 
the  petitioner's  attendance  at  the  several  meetings  at 
Plymouth,  and  also  the  costs  of  this  petition. 

By  a  supplemental  petition  presented  to  the  Lord 
Chancellor  on  the  25th  NoTember,  1831,  the  same 
petitioners  stated,  that  after  they  had  presented  their 
former  petition,  and  had  served  the  same  on  the  assignee 
and  his  solicitor,  meetings  had  been  held  under  the 
commission  of  the  16th  June,  at  which  the  commis- 
sioners proceeded  to  audit  the  accounts  of  the  assignee, 
and  after  making  certain  allowances  and  charges  therein 
mentioned,  found  that  there  was  a  sum  of  16S7/.  10s.  {a)' 
in  the  hands  of  the  assignee,  which  sum  they  ordered 
to  be  divided  amongst  the  creditors  under  the  original 
commission.  The  petitioners  then  proceeded  to  detail 
their  objections  to  the  several  items  in  that  account, 
which  had  been  first  suggested  to  the  commissioners, 
and  overruled  by  them;  and,  amongst  other  complaints, 

(a)  This  sum  was  made  up  as  follows  : —  £.  s.  d. 

IVoceedsoftliebaBkropt's  estate 1293  17  0 

Interest  charged  at  the  rate  of  202.  per  cent  on  the  snm  of 

1600/.  improperly  retained  by  the  assignee  ......  320  0  0 

Interest  at  51,  per  cent,  on  the  sum  of  5001,  retained  by 

the  assignee 23  13  0 
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1S^^«       they  stated  that  the  commisftioners  did  not  ascertain 
Ex  parte      what  balancea  had  from  time  to  time  been  in  the  hands 

Lows 

and  anotker.  of  the  assignee,  and  charge  interest  at  the  rate  of  SOL 
per  cent*  per  anmtm  upon  such  balances  for  the  time 
they  were  retained  in  hb  hands;  but  only  found  tiiat 
the  assignee  had  retained  the  sums  of  1600/,  and  SOOi. 
in  his  hands,  and  charged  him  in  his  account  with  the 
sum  of  380/.,  being  SOI.  per  cent,  on  the  first  sum,  and 
the  further  sum  of  SSL  18s.  for  interest  at  the  rate  of 
61.  per  cent,  per  annum,  on  the  sum  of  500/.  The 
petitioners  then,  suggested,  that  the  assignee  ought  to 
hare  been  charged  with  interest  at  the  rate  of  80/.  per 
cent,  per  annum  for  the  time  such  monies  were  retained 
by  him,  and  that  tiie  bills  of  costs  should  be  taxed, 
and  an  account  taken  of  the  debts  purchased  by  the 
assignee. 

The  prayer  was,  therefore,  that  an  account  might  be 
taken  accordingly;  that  the  assignee  might  be  charged 
20/.  per  cent,  per  ammim;  that  tlie  commissioners  might 
review  the  allowances;  that  a  Master  in  Chancery 
might  tax  the  bills  of  costs,  and  inquire  what  debts 
were  purchased  by  the  assignee,  and  at  what  price ; 
diat  the  assignee  might  be  restrained  from  taking  more 
as  dividends,  than  he  paid  for  the  several  debts ;  and 
tiiat  the  costs  of  the  petition,  and  of  reviewing  die 
account  might  be  paid  by  the  assignee,  or  out  of  the 
bankrupt's  estate. 

These  petitions  came  on  to  be  heard  before  tiie  Vice- 
Chancdknr,  on  the  96A  Deemib»  last,  who  Haammtk 
them  both  with  costs;  against  which  decision  the  peti- 
tioners appealed  to  the  Lord  Chancellor;  and  the  peti- 
tion of  appeal  was  standing  in  the  Lord  Chancdbr's 
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paper,  when  the  Ck>iirt  of  Review  ordered  it  to  be        ^^^^* 
transferred  for  hearing  before  this  Court  {a}.  Ex  parte 

Much  of  the  argument,  on  the  hearing  of  these  peti«  and  uwtLr, 
tions,  turned  on  the  charges  of  fraudulent  contrivance 
and  eraaive  conduct,  made  against  the  assignee  and  his 
solicitor  in  the  various  statements  of  the  petitions  and 
affidavits,  which  are  also  referred  to  by  the  judges  in 
their  judgments ;  but  the  material  questions  arising  out 
of  these  petitions  were  the  following : — 

1.  Whether  the  charge  of  20L  per  cent  under  the 
6.  Giro.  4v  c.  16,  s.  104,  should  be  merely  one  single 
charge  calculated  on  the  gro^  sum  retained,  or  a 
charge  of  20/.  per  cent,  per  annum  during  the  whole 
period  of  its  retention. 

2.  Whether  the  bankrupt  had  such  an  interest  in  the 
charge,  as  to  enable  him  to  petition  for  an  order  to 
enforce  it.  • 

8.  Whether  the  charge  extended  beyond  the  time 
when  the  6  Geo*  4,  c.  16,  began  to  operate. 

Mr.  Twiss  and  Mr.  Teed,  in  support  of  the  petitions. 
The  petitioners  are  entitled,  as  assignees  of  the  bank* 
mpt  under  the  Insolvent  Act,  to  any  eventual  surplus  of 
his  estate  under  the  commission.  And  the  petitioner 
Cfittell  is  here  in  a  double  character,  not  only  as 
an  assignee  of  the  bankrupt'  under  the  Insolvent  Act, 
but  also  as  a  joint  creditor  of  the  bankrupt  and  his 
partner  Levy  at  the  time  of  die  issuing  of  the  commission. 
After  dwelling  then  at  great  length  upon  the  facts  of 
the  case  as  detailed  in  the  petitions  and  affidavits,  they 
were  stopped  by 

(a)  See  aiUt,  pages  30,  43,  and  port. 
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ISS2.  Erskike,  C.  J.  suggesting  a  further  inquiry  before 

Ex  parte  the  conunissioners  as  to  the  fiEUSts,  and  that  the  argu- 
andanotiier.  ^^^^  should  be  confined  to  the  questions  of  law,  namely, 
whether  the  charge  imposed  by  the  104th  section  was 
SO/,  per  cent,  on  the  gross  sum  retained^  or  SO/,  per 
cent,  per  antmm,  and  whether  the  jpetitioners  had  any 
locus  standi  in  curia  in  respect  of  this  charge. 

Sir  6.  Rose. — The  great  difficulty  that  operates  on 
my  mind  is,  whether  the  bankrupt,  or  his  assignees 
under  the  Insolvent  Act,  can  under  the  act  of  parlia- 
ment claim  any  interest  In  this  charge  of  20/.  per  cent., 
which  seems  entirely  referable  to  the  interests  of  the 
creditors,  and  for  their  protection  alone.  In  regard  to 
the  bankrupt's  allowance  and  surplus,  he  is  entitled  to 
these  from  the  proceeds  of  his  estate,  and  not  from  any 
penalty  imposed  for  the  misconduct  of  the  assignees. 
As  his  right  to  the  allowance  is  made  to  attend  upon 
"  the  net  produce  of  his  estate,*'  under  the'6th  Geo.  4, 
c.  16,  s.  128,  the  bankrupt  must  place  himself  legally 
in  Court,  to  claim  this  penalty  from  his  creditors.  But 
we  are  told,  that  the  petitioner  Cuttitt  is  a  creditor  of  the 
bankrupt.  I  do  not  find,  however,  that  he  is  a  creditor 
on  the  proceedings  under  the  commission,  and  he  can- 
not come  before  this  Court  until  he  has  proved  his  debt 
And  as  to  any  further  inquiry  before  the  commissioners, 
I  think,  that  if  in  the  result  of  this  argument  we  should 
deem  it  probable  that  the  bankrupt  might  work  out  his 
way  to  a  surplus  before  the  commissioners,  it  is  but 
right  that  the  petitioners  should  give  security  for  costs. 

The  Court  then  desired  the  argument  to  be  confined 
to  the  law  of  the  case. 
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Mr.   Tmss  and  Mr.   Teed,  in  continuation.      The        .183^. 
chief  question  to  be  decided  is,  certainly,  whether  the       ETparte 
statute  contemplates  only  one  chwge  of  201.  p^  ceni,     andanother 
on  the  gross  sum  retained,  or  30/.  per  cenL  per  annum 
during  the  whole  period  of  its  retention.     Now  the 
104th  section  of  the  statute  expressly  says,  that  *'  CTery 
such  assignee  shall  be  liable  to  be  charged  in  his 
account  with  such  sum,  as  shall  be  equal  to  interest  at 
the  rate  of  £0/.  per  cent,  on  all  such  money, /or  the  time 
during  which  he  shall  have  so  retained  or  employed  the 
same.'*     This  must  mean,  that  according  to  the  duration 
of  the  time  shall  be  the  amount  of  interest  paid.    And 
from  a  reference  to  the  106th  section,  which  directs  the 
commissioners  ^*  to  ascertain  what  balances  have  been 
from  time  to  time  in  the  hands  of  such  assignees,"  it 
appears  plain,  that  the  statute  intended  that  jthe  com- 
missioners should  make  rests  in  their  accounts.     In  the 
dlst  section,  also,  which  relates  to  the  proof  of  debts 
not  payable,  it  is  declared  that  they  may  be  proved^ 
deducting  discount  at  the  rate  of  5L  per  cent.,  to  be 
computed  from  the  declaration  of  a  dividend  to  the  time 
the  debt  would  have  become  payable.     The  words  in 
the  104th  section  "  201.  per  cent.''  must  therefore  mean 
"  20/.  per  cent,  per  annum.''    This  too  will  be  more 
clearty  proved,  by  referring  to  the  132d  section,  which 
gives  the  creditors  interest  on  their  debts  in  the  case  of 
a  surplus ;  the  words  used  are,  that  they  *'  shall  receive 
interest  on  their  debts  from  the  date  of  the  commission^ 
at  the  rate  of  4/.  per  centum,"  merely,  without  using 
the  words  '^  per  annum''    So,  that  the  language  of  thi^ 
section,  which  contemplates  an  allowance  of  interest  to 
the  creditor,  to  be  calculated  in  proportion  to  a  certain 
time,  is  precisely  the  same  as  the  language  of  the  104th 

VOL.  I.  L 
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IMt.  lection  which  diat^es  assignees  wiih  interest  at  the  fate 
Sxtttftt  ^f  ^' P^  ^^^*  ^^^  ^^  section  of  the  49  Geo*  8» 
urfnw^.  ^'  ^^^'  which  is  in  pttri  materi&f  and  from  which  the 
clause  of  die  6  Geo.  4*,  waa  takeni  expressly  says  *'  SO/. 
per  ceni.  per  aiwiwii."  The  same  language  is  also  used 
by  the  Insolvent  Act,  7  Geo.  4iy  c.  57,  which  imposes  a 
similar  charge  of  90L  per  ceni.  per  annum  on  the  aa- 
Mgnees  of  the  insolvent,  for  the  wilAil  retention  of  money, 
and  which  last  statute  was  enacted  the  very  year  after 
the  passing  of  the  6  Geo.  4,  c»  16. 

But  this  b  not  a  penalty,  any  more  dian  51.  per  eeni., 
or  SI.  per  cent,  would  be  a  penalty.  Yet  even  if  it  be 
BO  considered,  it  is  still  nothii^  more  than  a  penalty  in 
the  nature  of  liquidated  damages,  as  in  the  case  of  a 
penalty  for  the  breach  of  a  farming  covenant,  which,  it 
has  been  decided  in  Lowe  v.  Peers  {a),  a  Court  of 
equity  will  not  relieve  against.  A  nd  in  the  more  modem 
case  of  Stanley  v.  Wkarion  (&), — ^wfaich  was  an  acticm 
against  a  defendant,  founded  on  die  1 1  Geo.  2,  c.  19, 
s.  3,  for  assisting  the  tenant  of  the  plaintiff  to  remove 
goods  off  the  premises,  in  order  to  prevent  a  distress, 
whereby  the  plaintiff  songht  to  recover  douUe  the  value 
of  ^te  goods  removed,-^it  was  held  to  be  not  so  mudi  a 
penalty  on  the  defendant,  as  a  remuneration  to  the 
landlord  for  the  injiory  he  had  sustained.  So  also,  in 
Waeierbatk  v.  Powell  (c)  the  charge  of  fUM.  per  cent. 
Was  treated  nbt  as  a  penalty,  but  as  a  debt.  [jSrr  6. 
tReife.  In  We^ekerbmih  v.  Powell  it  was  not  treated  as  a 
Itpedalty,  but  as  a  simple  contract  debt ;  and  it  was  not 
considered  as  belonging  to  the  bankrupt]  In  the 
Attorney  Generals.  Sttdeli{d),  ^v^ch  was  a  caae  of 

(a)  4  Burr.  2228.  (e)  Bock,  496  ;  2  G.  &  J.  151. 

(h)  9  Pri.  301.  (d)  Free.  Chan.  215. 
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mmony,  it  wts  hdd,  that  a  Conrt  of  equity  would  advance  l^S^> 
the  remedy  given  by  the  statute ;  and  the  penalty  on  £x  pari« 
the  offender  in  that  case  was  considered  in  the  light  of  and  anoUMr. 
a  remuneration  to  the  sufferer.  When  this  case  was 
before  the  Vice-Chanedlor,  it  was  contended  on  the 
odier  side,  that  the  charge  of  SOL  per  cent.,  imposed  by 
the  act  of  padiament  on  an  assignee  for  imprdperly 
keeping  money  in  his  hands,  was  a  statutory  penalty, 
and  that  the  words  of  a  statute  imposing  a  penalty  nnist 
be  construed  strictly.  In  Heydon's  case  (a)  Lord  Coke 
says,  there  are  four  things  to  be  considered  in  the  in- 
terpretation of  statutes,  be  they  penal  ot  beneficial. 
1.  What  was  the  common  law  before  the  making  of 
die  act.  S.  What  was  the  mischief  and  defect,  which 
die  common  law  dkl  not  provide  for.  S.  What  remedy 
die  l^slature  has  provided ;  and  4.  The  true  reason 
of  the  remedy.  And  he  adds,  that  the  duty  of  all  judges 
B  to  construe  the  statute,  so  as  to  repress  the  mischief, 
and  advance  the  remedy.  Now,  the  mischief  here  pro- 
vided against  was,  die  practice  of  assignees  keepmg  the 
baidaiipt's  money  in  their  hands  for  long  periods  of 
dme,  without  dividing  it  among  the  creditors.  And  if 
the  words  of  the  clause  imposing  the  charge  of  S(tt  per 
eetU.  ai^  not  to  be  construed  as  90/.  per  cent,  per  anmim^ 
tiie  longer  an  assignee  retains  the  money,  die  less  in 
proportion  wifl  he  have  to  pay  for  the  retention:  so 
diat,  according  to  this  construction,  the  statute  would, 
instead  of  repressing  the  mischief,  hold  out  a  strong 
tenptation  to  him  to  commit  the  very  offence,  which  it 
was '  expressly  intended  to  prevent.  It  would  be  pre- 
poffterous  dierefore  to  hold,  that  the  single  sum  of  90L 

(a)  3  Co.  lUp.  7. 
L  « 
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1892.       per  cent,  is  chargeable,  whether  the  asngnee  retains  the 
Ez  parte      money  two  months,  or  20  years. 
tn/MoSier.        With   respect  to   the   bankrupt's   interest  in  this 
charge,  why  should  he  not  have  the  same  interest  in  it, 
as  if  the  assignee  had  laid  out  the  produce  of  his 
estate  in  the  purchase  of  Exchequer  bills,  or  had 
invested  it  in  the  funds,  or  on  mortgage;  in  each  of 
which  cases  the  interest,  or  dividends,  would  constitute 
one  fund  with  the  principal  laid  out,  to  be  divided 
among  the  creditors.     So  here,  the  commissioners  are 
required  to  take  the  accounts,  and  charge  a  certain 
rate  of  interest;  which  clearly  forms  part  of  the  bank- 
rupt's estate.    Supposing,  after  a  wilful  retention  of 
money,  no  creditors  should  call  on  the  commissioners 
to  make  this  charge  of  SO/,  per  cent,  per  annum,  has 
not  the  bankrupt  a  right  to  call  for  it?     It  is  the  duty 
of  the  commissioners,  at  all  events,  to  make  the  charge 
on  the  assignees,  without  considering  what  effect  the 
charge  will  have;  and  the  assignees  are  bound  to  pay 
it.     For  what  purpose,  then,  but  to  divide  among  the 
creditors,   and  operate  as  an  increase  of  the  funds 
arising  from  the  bankrupt's  estate.     [Sir  A.  Pell.     I 
was  going  to  put  this  point.     Is  it  to  be  paid  back  to 
the  assignee,  if  there  is  a  surplus,  or  has  he  any  claim 
to  it  in  that  event?]     The  creditors  can  have  no  claim 
but  for  their  debts,  and  interest,  in  the  case  of  a 
surplus.     Is   the  assignee,  therefore,  to  escape  this 
charge,  and  the  commissioners  to  neglect  their  duty, 
because  the  creditors  are  satisfied?     Whom  is  the 
charge  to  go  to,  in  that  case,  but  the  bankrupt?     It 
does  not  go  to  the  Lord  Chancellor,  or  to  the  creditors^ 
or  to  the  assignees.     Supposing  it  was  only  the  legal 
interest  of  51.  per  cent.,  would  not  that  go  to  the  bank-> 
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rupt's  estate?    Or  suppose  this  was  a  case  under  a        183^. 
second  commission,   is  not  the  bankrupt  entitled  to       £z  parte 
make  this  charge,  in  order  to  pay  ISs.  in  the  pound?     and  another. 
But  in  every  case  the  bankrupt  looks  forward,  as  a 
matter  of  course,  to  any  surplus  arising  from  his  effects, 
or  to  any  allowance  to  which  he  may  be  entitled,  on 
paying  so  much  in  the  pound.     It  is,   therefore,  a 
serious  injury  to  him,  for  the  assignees  to  put  in  peril 
those   funds,    which,   if   properly  administered,    may 
produce  such  surplus  or  allowance;  and  the  bankrupt 
b  as  much  protected  by   the    statute,    when  acting 
honestly  and  bond  Jlde,  as  any  one  of  the  creditors 
under  his  commission. 

Then,  as  to  the  retrospective  effect  of  the  clause  in 
question.  At  the  time  of  the  passing  of  the  6  Geo.  4f, 
c.  16,  the  commission  against  this  bankrupt  was  in 
existence;  and  the  assets  continued  in  the  hands  of  the 
assignee  from  the  year  1818,  up  to  the  passing  of  that 
act.  The  balance,  therefore,  so  retained  by  the  assig- 
nee formed  part  of  the  bankrupt's  estate,  and  a  divi- 
dend was  payable  to  the  creditors  out  of  that  fund, 
increased  as  it  would  be  by  the  charge  of  201.  per  cent, 
per  annum.  This  appears  from  the  case  of  Ex  parte 
Bray  (a).  It  seems  clear,  then,  that  the  104th  section 
refers  to  any  period  of  time  during  which  the  money 
may  have  been  retained  by  the  assignee,  although 
before  the  passing  of  the  act.  For  the  words  are,  that 
the  assignee  shall  be  charged  for  the  time  during 
which  he  shall  have  so  retained  or  employed  the  money, 
or  during  which  he  shall  have  so  neglected  to  invest 
the  same;  which  shews  plainly,  that  the  statute  con- 
templated a  charge  for  any  period  antecedently  to  the 

(a)  1  Rose,  114. 


Lewi. 
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18Sft.  paasiDg  of  the  act,  during  which  the  money  might  have 
^Twte  ^i^^^  improperiy  retained.  But  by  the  ISdth  section 
of  the  6  Geo*  4,  c.  16,  all  the  rights,  claims,  and  reme* 
dies  of  the  creditors  under  commissions  then  subsisting 
are  expressly  reserved,  except  as  in  the  act  is  specific 
cally  enacted;  and  there  is  nothing  in  the  act  to  extin- 
guish the  right  of  the  creditors  under  any  existing 
commission  to  this  charge  of  201.  per  cent.  If  the 
6  Geo.  4f,  c.  16,  abolished  all  rights  under  existing 
commissions,  it  would  follow,  that  no  dividend  could  be 
declared  under  such  a  commission,  subsequent  to  the 
passing  of  that  act.  But  as  the  commissioners  are  by 
the  106th  section  directed  to  audit  the  accounts  of  the 
assignees,  and  ascertain  what  balances  have  been  from 
time  to  time  in  their  hands,  and  are,  therefore,  not 
restrained  to  any  given  period  in  taking  the  account,  it 
would  seem,  that  their  right  to  charge  the  assignee, 
throughout  the  whole  period  for  which  the  account  is 

« 

taken,  is  equally  unlimited.  Under  the  106th  section 
the  commissioners  are  to  take  the  account  from  the 
beginning  of  the  receipts  and  payment  by  the  assignee, 
and  their  power  to  charge  is  co-extensive  with  their 
power  to  inquire. 

Mr.  Montagu,  Mr.  Jacob,  and  Mr.  BetheU,  for  the 
respondents. 

The  real  question  in  this  case  is,  whether  the  assig- 
nee can  be  charged  20/.  per  cent,  per  annnm.  That  is 
the  foundation  upon  which  the  whole  superstructure  of 
the  argument  is  raised..  Then  have  the  petiti(mers  a 
right  to  petition  upon  any  pecuniary  interest  which 
they  possess,  or  upon  any  probable  pecuniary  interest  X 
Or,  have  they  any  merits?     We  submit,  1.  That  the 
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charge  imposed  by  the  statute  is  not  20/.  per  cent,  per       ig^^. 
aumum.    2.  That  the  statute  in  this  instance  does  not      ^     T 
operate  retrospectively.    3.  That  the  charge  is  not      JP^^^  ' 
intended  for  the  benefit  of  the  bankrupt 

I.  The  charge  is  not  20L  per  cent,  per  annum.  As 
the  49  Geo.  3,  c.  121,  s.  4,  is  repealed  by  the  6  Geo.  4, 
c.  16j  the  charge,  if  made  at  all,  can  only  be  made 
under  the  provisions  of  the  latter  statute.  For  the 
eflfect  of  repealing  a  statute  is^  to  obliterate  it  as  con^ 
pletely  from  the  records  of  parliament,  as  if  it  had 
never  existed*  Kay  y.  Goodwin,  6  Bing.  582,  per 
Tmdal,  C  J.  But  there  is  no  provision  in  the  6  Geo. 
4,  c.  16,  by  which  the  charge  of  20/.  per  cent,  per 
mmnum  is  imposed;  the  words  of  the  104th  section  are 
merely  ''  80/.  per  cent,  on  all  such  money."  Now, 
these  words  are  not  doubtful,  but  plain  and  positive: 
and  in  the  construction  of  statutes,  when  words  are  not 
doubtful,  they  must  be  construed  according  to  their 
obvious  meaning,  and  no  other  words  are  to  be  sup* 
plied.  Thus,  in  Jones  v.  Smart,  1  T.  R.  52,  Mr. 
Justice  BuUer,  says,  *'  A  casus  omissus  can  in  no  ease 
be  supplied  by  a  Court  of  law;  for  that  were  to  make 
laws."  Neither  can  there  be  any  inference  in  the 
construction  of  statutes,  if  the  words  will  not  warrant 
such  inference,  although  the  intent  of  the  legislature 
may  be  ascertained.  For  in  Recid  v.  Sowerhy  {joi)^ 
where  a  particular  construction  was  attempted  to  be 
put  upon  die  14th  section  of  the  40  Geo.  S,  c  121, 
whidi  was  not  warranted  by  the  words  of  that  section. 
Lord  EUenborough  said,  ^*  If  the  act  so  meant,  quod 
vohM  nam  dixit.""  Soi  in  the  case  of  Guthrie  v.  Fisk  (i), 
which  was  upon  the  construction  of  a  private  act  of 

(«)  3  M.  &  6.  80.  (6)  3  &  &  C.  178;  S  D.  &  R.  34. 


Lows 
and  anotber. 
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18d£.  parliament^  Mr.  Justice  Bayley  says^  '*  Unless  we  see 
igj^rte  ^^^  clearly  that  the  meaning  of  the  legislature  goes 
beyond  the  words  of  the  statute,  we  cannot  do  so.  It 
is  a  dangerous  rule  of  construction  to  introduce  words 
not  expressed,  because  they  may  be  supposed  to  be 
within  the  mischief  contemplated.'*  And  the  same 
doctrine  was  held  by  the  Court  of  Exchequer  in  the 
case  of  Higgins  v.  M*Adam  (a).  '  So,  in  The  Attorney 
General  v.  Jefferys  (jb\  Lord  C.  B.  Alexander  uses 
this  language :  "  Something  has  been  said  about  the 
different  rules  of  construing 'statutes,  with  reference  to 
their  being  remedial,  or  penal.  That  is  certainly  a  dis- 
tinction of  some  consequence,  where  the  question  of 
construction  comes  to  a  measuring  cast ;  but  where  the 
language  of  an  act  of  parliament  is  clear  and  plain,  I 
am  bound  to  give  it  effect/'  So  also,  in  BeU  v.  £f7- 
ton  (c).  Lord  C.  J.  Best  said,  "  That  the  Court  was 
bound  to  give  effect  to  the  clear  intent  of  the  legisla- 
ture  expressed  in  an  act  of  parliament,  whatever  may 
be  the  consequence/' 

But  we  contend  here,  that  the  words  "  per  annum,** 
which  were  in  the  former  statute  of  40  Geo.  3,  c.  121, 
8.  4,  were  purposely  omitted  in  the  6  Geo.  4,  c.  16,  s. 
104.  The  former  statute  imposes  the  charge  ''  for  the 
time  or  times'*  during  which  the  assignee  shall  have  re- 
tained the  money ;  while  the  latter  statute  merely  says 
'^for  the  time,**  be  it  great,  or  be  it  small.  The  intent, 
therefore,  of  the  last  act  is,  that  assignees  shall  in  all 
cases  pay  SO  per  cent.,  and  that  the  amount  shall  not 
depend  upon  the  period  of  retention;  an  alteration  in 
the  enactment,  which  was  most  probably  intended  as  a 
check  upon  the  creditors,  and  to  insure  their  vigilance 

(fl)  3  Young  &  J.  10.         (h)  13  Price,  580.         (r)  4  Bmg.  618. 
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in  protecting  their  own  interests.  For  it  was  Lord  1832. 
Eldon's  opinion,  in  Wackerbath  v.  Powell,  that  the  ETpaTte 
injury  which  creditors  sustained  was  not  so  much  from  ^^- „. 
the  misconduct  of  assignees,  as  from  their  own  negli- 
gence. [Sir  A.  Pell.  How  can  you  reconcile  Lord 
£ldon's  words  in  that  case,  that  under  the  6  Geo.  4, 
c.  16,  8.  104,  the  Commissioners  were  to  charge  the 
assignee  in  account  with  the  ^  per  cent.,  as  in  thefor" 
mer  statute?  Sir  J.  Cross.  You  put  it,  as  if  the 
creditors  were  the  only  culpable  party.  Acording  to 
your  argument,  if  the  assignees  had  enough  to  pay  20^. 
in  the  pound,  with  interest  at  5  per  cent.,  they  might 
keep  the  money  as  long  as  they  pleased.]  There  is  no 
reason  to  suppose,  that  the  important  words  "  per  an- 
num** were  omitted  by  accident;  but,  on  the  contrary, 
that  it  was  an  intentional  diminution  of  the  former 
charge  o(20per  cent,  per  annum,  to  one  charge  merely 
of  £0  per  cent.  The  same  reasoning  is  used  by  Lord 
Lyndhurst  in  the  case  of  Exparte  Burgess,  ^  G.  &  J. 
200,  in  commenting  on  the  second  section  of  6  Geo.  4, 
c.  16,  which  relates  to  the  different  species  of  trading, 
and  in  which  there  is  an  omission  of  words  relating  to 
brickmakers,  which  were  inserted  in  the  previous  act  of 
6  Geo.  4,  c.  98,  s.  2.  "  It  must  therefore  be  inferred,'* 
he  says,  ''  that  they  were  omitted  by  the  legislature,  as 
not  iniencHng  to  include  this  description  of  persons.^' 
By  the  106th  section  the  Commissioners  are  to  audit 
the  accounts  of  the  assignees,  and  ascertain  what  ba- 
lances have  been  from  time  to  time  in  their  hands. 
And  the  meaning  of  this  section,  coupled  with  the  104th9 
is,  that  if  the  assignees  keep  back  even  one  farthing 
for  a  fortnight,  the  assignees  are  chargeable  with  the 
whole  20  per  cent.     It  is  contended,  on  the  other  side. 
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^^^*  that  the  construction  of  the  104ih  section  may  be  aided 
£x  parte  by  referring  to  other  sections  of  the  act,  where  interest 
ana  another.  !«  given  at  SO  much  per  cent  jMT  anuum.  But  we  say, 
that  this  being  a  penal  clause,  they  cannot  call  in  aid 
Other  parts  of  the  statute  to  increase  the  penalty,  nor  to 
construe  this  particular  section  ex  viseeriius  aei6$. — 
But  we  fiirther  contend,  that  our  argunent  is  in  pajrt 
strengthened  by  this  very  introduction  of  the  words 
**  per  annum"  in  other  clauses  of  the  act,  and  the  omissioo 
of  th^n  in  th^  clause  in  question.  In  the  100th  sec- 
tion, wliich  charges  an  assignee  with  interst  at  5L  per 
cent  on  unclaimed  dividends,  the  words  **  per  anMuntT 
are  introduced.  So  in  the  55th  section,  where  a  pio* 
viision  is  made  for  suing  a  surety  for  the  accniing  pay- 
ments of  an  annuity,  he  is  charged  with  interest 
expressly  at  the  rate  of  421  per  cemi.  per  ounaiMi.  When 
we  find  therefore  in  a  statute  words  sometimes  inserted, 
and  sometimes  omitted,  and  the  insertion  or  omission  is 
contrary  to  the  provisions  of  a  former  statute  on  the 
same  subject,  the  presumption  is,  that  the  legislature 
did  this  purposely  by  way  of  amendment  But  even 
where  the  words  '^  per  amutm"  are  expressly  intro- 
duced, the  rate  and  period  of  interest  are  frequendy 
left  in  the  discretion  of  tiie  Judges,— as  in  the  UOth 
section,  where  the  words  are,  ''  and  also  such  further 
sum  as  the  Commissioners  shall  think  fit,  not  exceeding 
in  the  whole  SO/,  per  cent,  per  amwim."  In  other  acts 
of  parliament,  also,  the  same  words  occur,  as  to  its 
being  in  the  discretion  of  the  Court,  or  the  persons  enn 
powered  to  make  the  chai^.  Thus,  in  the  Insolvent 
Act,  7  Geo,  4,  c.  57,  s.  S6,  it  is  provided,  tiiat  where 
an  assignee  vrilfiilly  retains  the  money  of  the  insolvent^ 
the  Court  shall  have  power  and  authority  to  charge  hiui 
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with  such  sum  of  money,  as  shall  be  equal  to  die        ISS2. 
amount  of  interest,  computed  at  a  rate  not  exceeding      eT^^ 
SO  per  eenium  per  annum.    If  the  words  **  per  annum.**        h^^^, 

^  ^  r  ^       and  tnoiher. 

therefore,  are  to  be  inserted  by  inference  in  the  lOith 
section,  without  inserting  '^  at  the  discretion  of  the 
Clommissioners/'  it  would  be  tp  make  law,  instead  of 
interpreting  it.  But  in  the  132d  section,  where  it  is 
provided^  that  in  case  of  a  surplus  the  creditors  are  to 
''  receive  interest  on  their  delM»  from  the  date  of  their 
commiflsion,  at  the  rate  of  4A,  per  centum,'*  there  was  no 
necessity  to  add  here  the  words  ^*  per  atmum;**  as  the 
word  interest,  when  used  alone,  impUes  annual  compu- 
tation. But  in  the  104«th  section  the  expression  is,  only, 
"  such  sum  as  shall  be  equcd  to  interest  **  So  m  the 
57th  section,  which  enables  the  holder  of  a  bill  or  note 
to  prove  for  the  interest  due  thereon,  this  means  legal 
interest;  and  the  mode  of  computing  legal  interest  is 
well  known.  And  the  like  in  the  51st  section,  which 
enablea  a  creditor  to  prove  a  debt  payable  in  fuiurQ, 
*'  and  receive  dividends  equally  with  the  other  credi* 
tors,  deducting  only  thereout  a  rebate  of  interest  fer 
what  he  shall  so  receive,  at  the  rate  of  5/.  per  eent^ 
Here  there  is  no  need  to  add  ^^  per  amrnm;**  for  the 
words  previously  used,  *'  rebate  of  interest,"  evidently 
show  that  the  computation  is  to  be  annual. 

But  there  is  another  rule  of  construction,  which  has 
been  applied  to  this  very  act  of  parliament,  and  that  is, 
that  the  Court,  if  necessary,  will  refer  to  a  repealed 
statute,  in  order  to  interpret  an  existing  one.  Thus» 
by  the  5th  section  of  the  6  Geo.  4,  c.  16,  it  is  enacted, 
that  if  any  trader,  having  been  arrested,  shall  ^'  lie  in 
prison  for  twenty-one  days  after  any  detainer  for  debt 
lodged  against  him,  and  not  discharged,  every  such 
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1832.  trader  shall  be  thereby  deemed  to  have  committed  an 
Ezpaite  act  of  bankruptcy."  Now,  in  the  previous  statute  of 
d^uMther  ^^  ^^^*  1,  c.  19,  s.  2,  the  lying  in  prison  for  two  months 
was  declared  to  be  an  act  of  bankruptcy,  '^  from  the 
time  of  the  first  arrest;"  which  words  are  omitted  in 
the  6  Geo,  4,  c.  16.  And  Mr.  Justice  Bosanquet,  in 
commenting  upon  the  fifth  section  of  the  last  act  in  the 
case  of  Moser  v.  Newman  (a),  says,  "  on  a  review  of  the 
former  statutes,  when  we  see  that  words  of  relation 
have  sometimes  been  introduced,  and  sometimes  omitted, 
we  must  assume  that  such  omission  is  intentional; 
particularly  as  the  period  of  imprisonment,  by  which  an 
act  of  bankruptcy  may  be  constituted  by  lying  in  prison, 
is  now  Umited  to  the  short  period  of  twenty-one  days  (6). 
There  is  another  rule,  likewise,  in  the  construction 
of  statutes,  namely,  that  penal  statutes  must  be  con- 
strued strictly  as  to  words,  but  liberally  as  to  the  in- 
tent (c).  That  the  901,  per  cent,  chargeable  under  the 
104th  section  is  nothing  more  nor  less  than  a  penalty, 
appears  from  several  cases.  In  Beresford  v.  Birch  {d) 
Lord  Tenierden  says,  ^'  This  interest  at  20/.  per  cent, 
is  in  the  nature  of  a  penalty;  you  must  declare  specially, 
as  for  a  penalty.'*  So  in  Ex  parte  Goldsmith  (e)  the 
Vice  Chancellor,  in  commenting  upon  the  enactment 
on  this  subject  contained  in  the  former  statute  of  49 
Geo.  8,  c.  121,  6.  4,  says,'  "  I  am  of  opinion,  that  the 
fourth  section,  which  gives  SO/,  per  cent,  against  the 
assignee,  is  meant  to  apply,  by  way  of  penalty,  against 
a  solvent  assignee  only,  and  is  not  meant  to  prejudice 

(a)  6  Bing.  556  3  4  M.  &  P.  338. 

(6)  And  see  Higgint  v.  M'Adam,  3  Young  &  J.  10 ;   and  1   Deac. 
B.  L.  79. 
(c)  1  Bl.  Com.  88.  (d)  C.  &  P..373.  (e)  1  G.  &  J.  1. 
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the  creditors  of  a  bankrupt  assigneei  and  that  the  sixth        18dS, 

section  imposes  the  penalty  upon  the  bankrupt  assig*       £x  parte 

nee."    It  has  been  contended,  however,  that  the  lOith    ^^  a^Irthww 

section  is  to  be  construed  beneficially  for  creditors, 

because  the  135th  section  declares  the  act  shall  be  so 

construed.     But  the  provision  of  that  section  does  not 

apply  to  this  case,  in  which  the  beneficial  construction 

sought  for  is  on  behalf  of  the  bankrupt^  and  not  on  be-> 

half  of  the  creditors.    The  way,  too,  in  which  we  inter* 

pret  th^  104th  section,  is  a  construction  beneficial  far 

creditors.    Vot  if  the  money  is  retained  by  the  assignee 

for  a  month,  he  will  have  to  pay  the  wh6le  20/.  percent., 

which  will  be  more  for  the  creditors  than  201,  per  ceni. 

per  annum.     Therefore,  as  the  words  ^^  per  annvm'^ 

were  used  in  the  former  statute  of  the  49  Geo.  3,  c.  121, 

8.  4,  and  are  not  used  in  the  present  enactpnent  of  tibe 

6  Geo.  4,  c.  16,  which,  as  to  this  particular  subject,  is, 

to  all  intents  and  purposes,  a /^eiia/ statute,  the  omission 

cannot  be  supplied. 

As  to  the  second  proposition,  that  the  statute  in  this 
instance  does  not  operate  retrospectively,  we  contend 
that  though  the  words  ^^  per  annum''  were  even  in* 
serted  in  the  clause  in  question,  it  would  have  no  retro- 
spective operation;  for  all  the  words  of  the  104th 
section  are  clearly  prospective  in  their  meaning — the 
expression  is,  if  any  assignee  shall  retain,  not  ^hall 
have  retained;  and  the  section  goes  on  to  enact,  that 
the  assignee  shall  be  charged  ^'  for  the  time  during 
which  he  shall  have  so  retained  or  employed  the  same." 
Now  if  these  words  have  any  meaning,  it  is  plain  that 
the  statute  contemplated  the  future  commission  of  the 
offence,  and  the  continuing  it  after  the  passing  of  the 
act.    There  are  also  many  other  clauses  of  the  statute 
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1832.        till  be  exhausts  bis  estate,  but  to  be  mindful  of  tbe  iU'* 
Exrarte       terests  of  his  creditors,  by  a  timely  declaration  of  his 
and^'^thm     insolvency  when  he  finds  himself  in  embarrassments. 
The  amount  of  the^allowance,  by  section  129,  depends 
upon  the  amount  of  the  dividends  paid  out  of  the  net 
produce  of  his  estate,  and  not  upon  the  amount  of  any 
penalties,  whether  imposed  upon  himself  or  others. 
Can  it  be  said,  that  where  the  petitioning  creditor  for- 
feits his  debt  under  the  provisions  of  the  8th  section, 
for  receiving  more  in  the  pound  from  the  bankrupt 
than  the  other  creditors,  this  forfeiture  is  to  enure  for 
the  benefit  of  the  bankrupt?     Again,  the  38th  section 
of  the  act  imposes  a  penalty  of  £500  on  a  gaoler  for 
suffering  a  bankrupt  to  escape,  after  being  committed 
by  the  commissioners;  aod,  according  to  the  argument 
on  the  other  side,  this  penalty  would  go  to  increase  the 
bankrupt's  surplus  or  allowance.    \Sir  J.  Crass.  There 
you  would  be  met  by  the  principle,  that  no  man  shall 
take  advantage  of  his  own  wrong.]     Yet  the  argument 
on  the  other  side  would  introduce  that  monstrous  ab- 
surdity.   Another  instance  may  suffice  to  prove  this. 
The  120th  section  imposes  a  forfeiture  of  ,£100  on  any 
person  wilfully  concealing  the  bankrupt's  effects,  toge- 
ther with  double  the  value  of  the  effects  concealed. 
This  penalty  would,  according  to  the  principle  con- 
tended for,  go  in  augmentation  of  the  bankrupt's  allow- 
ance and  surplus.     Now  it  generally  happens,  that  a 
concealment  of  this  description  is  effected  by  the  con- 
nivance of  the. bankrupt  himself;  so  that  the  bankrupt 
would  in  this  instance  absolutely  derive  a  profit  from 
his  own  fraud. 

With  respect  to  the  surplus^  the  words  of  the  13^ 
section  are,  that  the  assignees   shall  declare  to  the 
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bakiknqpt  "  how  they  have  disposed  of  his  real  and  18S2. 
personal  eiiaie,  and  pay  the  surplus,  if  any,  to  the  ETpute 
bankrupt/'  If  the  penalties,  therefore,  which  have  j^^/j^^  ^ 
been  ahready  alluded  to,  are  not  part  of  the  bankrupt's 
estate,  how  can  it  be  contended  that  this  penal  sum  of 
iOl.  per  cent,  forms  part  of  it?  In  Wacherbath  v. 
Pawell{a)f  one  of  the  questions  that  arose  was,  whether 
the  SO/,  per  cent,  was  a  specialty  debt,  or  not.  This 
would,  of  course,  depend  upon  whether  the  assignees 
covenanted  in  the  assignment  from  the  commissioners  to 
pay  this  SO/,  per  cent.,  or  to  make  themselves  account- 
able  for  it  in  any  manner.  Now  in  2  Deacofis  Bant* 
rupt  Law,  p.  195,  where  the  form  of  the  assignment  is 
given,  there  is  no  covenant  which  can  be  considered  as 
appl]ring  to  this  charge  of  £0/.  per  cent.  Neither  does 
the  surplus  include  any  accession  of  property,  except 
what  is  derived  from  the  bankrupt's  own  estate;  for 
there  are  various  descriptions  of  property  which  may  be 
included  in  the  audit  of  the  commissioners,  and  be  dis- 
tributable under  the  commission,  but  which  the  bank- 
rupt himself  has  no  right  to  whatever.  Thus,  where 
the  goods  of  a  third  person  are  seized  by  the  assignees, 
as  being  in  the  order  and  disposition  of  the  bankrupt 
as  reputed  owner, — the  real  owner  of  the  property  may, 
indeed,  come  against  the  bankrupt  himself  for  the  value 
of  his  goods,  but  they  can  never  go  to  increase  the 
bankrupt's  surplus.  And  the  same  reasoning  applies 
also  to  the  case  of  a  dormant  partnership. 

As  to  the  purchase  by  the  assignee  of  the  debts  of 
several  of  the  creditors  who  have  proved  under  this 
commission,  such  a  purchase  is  not  void,  but  only  void- 
able.   The  cestui  que  trust,  that  is,  the  creditor  whose 

(a)  2  G.  &  J.  158. 
VOL.  I.  M 
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1882.  jebt  has  been  bought,  may  confirm  the  purchase,  if  he  * 
£x  parte  chooses;  and  if  it  is  for  his  benefit,  he  may  compel  a 
and  anoUier.  specific  performance.  So,  the  purchase  may  be  con- 
firmed by  the  laches  of  the  creditor.  But  whatever 
right  the  creditor  himself  may  have  to  complain  of  thb 
transaction,  the  bankrupt  can  have  no  possible  interest 
in  it.  The  debts  bought  would  be  neither  more  nor 
less  after  the  purchase,  than  they  were  before;  and  the 
dividends  payable  thereon  would  be  the  same.  Upon 
this  ground,  therefore,  the  petit\pn  of  those  who  repre- 
sent the  bankrupt  on  this  occasion  can  in  no  degree  be 
sustained. 

Mr.  TuAms  in  reply.     There  can  be  no  doubt  of  the 
petitioner's  right  to  a  locus  standi  in  curidf  upon  the 

first  petition;  for  they  are  entitled  to  ask  for  an  ac- 
count, whether  there  will  be  a  surplus  or  not.    This  is 

quite  independent  of  the  claim  they  make  to  the  20/. 
per  cent,  per  annum,  under  the  second  petition.  But 
whether  there  would  be  a  surplus  or  not,  we  could  not 
know  without  an  audit;  and  the  substance  of  the  first 
petition  consists  in  the  statement  of  the  many  evasions 
practised  by  the  assignee,  to  prevent  a  meeting  of  the 
commissioners  for  this  purpose. 

With  respect  to  the  charge  of  SOL  per  cent,  per 
annum,  which  it  is  contended  on  the  other  side  is  a 
penalty,  and  that  therefore  a  strict  construction  must  be 
given  to  the  104th  section,  which  imposes  it, — we  deny 
that  it  is  a  penalty.  Now,  a  penalty  implies  punishment. 
And  yet  they  say,  whether  the  assignees  keep  money  in 
their  hands  for  two  months  or  twenty  years,  this  penalty 
will  be  the  same.  But  this  is  a  bonus,  and  not  a  punish- 
ment.   We  contend,  that  this  charge  is  not  even  in  the 
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*  nature  of  a  penalty,  but  only  liquidated  damages  for  the  1832. 
detention  of  the  money  by  the  assignees*  The  case  of  ^  parte 
Beresford  v.  Birch  (a)  is  not  law.  This  is  not  a  andsuwUicr. 
penalty  for  which  an  action  of  debt  would  lie,  or  for 
which  a  conviction  is  given  before  a  magistrate,  as  in 
the  38th  section  of  the  act,  which  imposes  a  penalty  on 
the  gaoler  for  permitting  the  bankrupt  to  escape  out  of 
prison.  [Sir  A.  Pell.  In  several  clauses,  where  the 
act  imposes  a  penalty  a«  a  punishment,  it  uses  the  word 
'*  forfeiture  ;*"  but  this  is  not  the  case  in  the  104th  sec- 
tion.] The  word  "  forfeit"  is  used  in  the  45th  section, 
which  imposes  a  penalty  of  ^200  on  a  removed  assignee 
for  not  deBvering  up  the  bankrupt*s  elFects  to  a  newly 
appointed  one.  And  the  100th  section  declares,  that  all 
sums  of  money  forfeited  under  the  act  may  be  sued  for 
in  any  Court  of  Record.  The  104th  section  does  not 
declare  the  money  to  he  forfeited,  but  to  be  charged  in 
account.  [Sir  A.  Pell.  In  the  130th  section,'  also, 
which  imposes  a  penalty  for  concealing  the  bankrupt's 
effects,  the  word  forfeiture  occurs.] 

The  main  question  isy  were  the  words  *'  per  atmmm  ** 
omitted  purposely,  or  not?  If  they  were,  I  admit  the 
petition  cannot  be  supported.  But  if  those  words  were 
omitted  accidentally,  or  if  other  words  in  the  act  will  do 
as  weD,  or  if  the  legislature  thought  they  had  fuDy  ex- 
pressed their  meaning  of  directing  an  annual  computa- 
tion,— then  we  are  entitled  to  what  we  ask.  They  admit 
on  the  other  side,  that  in  sections  51,  57,  and  105, 
though  the  words  "  per  annum  '*  do  not  occur,  those 
words  must  be  Understood.  And  the  same  principle 
alao  applies  to  the  lS2d  section,  which  gives  interest  to 
Ae  creditors  **  at  the  rate  of  4/1.  per  cent.'*  in  case  of  a 

(a)  1  C.  &  P.  373. 
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1832.  Burplufl.  [SirA.PeU.  I  observe,  that  the  kgifilatuie, 
E^Mrte  whenever  they  give  more  than  5/.  per  cent.,  say  a  sum 
^'^  equal  to  interest  at  so  much  per  cent.*]  The  remedy 
given  under  the  former  act  of  49  Geo.  3.  c*  131.  is  not 
defeated  by  the  6  Geo.  4.  c.  16;  for  by  section  135,  aU 
remedies,  which  any  person  had  under  any  commission 
then  subsisting,  are  saved,  except  where  otherwise 
directed.  Up  to  September,  1825,  when  the  last  act 
began  to  operate,  we  were  entided  to  the  charge  under 
the  former  act.  Since  that  period  we  claim  etther  the  sum 
of  901.  upon  the  gross  sum,  or  901.  per  cent,  per  amntm^ 
under  the  6  Geo.  4.  c.  16.  [Erskinei  C.  J.  You  could 
not  be  entitled  to  the  arrears  under  the  6  Geo.  4,  for 
the  104th  section  is  clearly  prospective.]  We  contend, 
that  we  are  entitled  to  several  years  interest  under  the 
49  Geo.  3,  and  to  several  subsequent  years  under  the 
6  Geo.  4;  and  that  there  is  nothing  of  specific  enact- 
ment  in  the  last  act  to  deprive  us  of  this  claim. 

As  to  the  last  point,  whether  the  bankrupt  himself 
can  claim  this  charge;  it  is  said,  that  it  does  not  go 
to  the  bankrupt,  because  by  the  lS5th  section  of  the 
6  Geo.  4.  it  is  declared  that  the  act  is  to  be  construed 
beneficially  for  creditors^  and  there  is  no  such  provision 
in  favour  of  the  bankrupt.  But  the  Court  will  not  put 
one  construction  on  the  act  for  creditors,  and  another 
for  the  bankrupt,  unless  the  bankrupt  is  expressly  ex* 
eluded  firom  the  benefit  of  the  104th  section.  With 
respect  to  the  argument  deduced  from  the  8th  sec* 
tion,  which  imposes  a  forfeiture  of  the  debt  for  a 
fraudulent  composition  with  the  petitioning  creditor^ 
and  which  has  been  one  of  the  instances  adduced 
on  the  other  side,  to  show  that  the  intention  of 
the  act  was  to  give  all  penalties  to  the  creditors-^the 
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bankrupt  could  in  sndi  acase  have  no  claim  to  the  money,  1 8d!2. 
because  it  was  a  bond  fide  debt  owing  from  himself.  ^^^^^ 
So,  where  goods  of  a  third  person  are  in  the  order  and  ^nd^J^^. 
di^Mmtion  of  the  bankrupt,  and  the  assignees  seize 
them  for  the  benefit  of  the  creditors,  we  admit  that  the 
surpfaiB  does  n<^  in  this  case  go  to  the  bankrupt,  but  to 
Ae  zeal  owner  of  the  goods.  But  we  contend,  that  we 
have  a  right  to  all  the  surplus^  after  the  dairas  of  the 
crown  and  all  equities  against  the  bankrupt  are  satis- 
fied. It  has  been  decided  in  Em  parte  Laeey  (a),  that 
where  an  assignee  buys  up  debts,  he  is  a  trustee  for  the 
creditor  untfl  8(k.  in  the  pound  is  piud,  and  afterwards 
for  Ae  bankrupt;  and,  therefore,  the  assignee  must  in 
this  case  account  for  the  excess  of  the  dividends  above 
the  amount  paid  by  him  for  the  purchase  of  the  debts. 
And  as  the  bankrupt  would  have  had  the  benefit  of  the 
90i.  per  cent  per  annum,  if  the  commissioners  had  charged 
if^he  has  an  equal  right  to  it  by  coming  to  this  Court ;  for 
the  charging  it  is  not  to  depend  upon  the  caprice  of  the 
assignee,  but  the  assignee  is  expressly  required  by  thet 
act  to  make  the  charge.  [Ersiine,  C.  J.  I  understand 
the  argument  on  the  other  side  to  be,  that  the  bank- 
rupt cannot  claim  this  flOL  per  cent,  because  it  is  not 
tbe  produce  of  the  Imnkrupf  s  estate;  as  it  is  not  in  the 
shape  of  interest,  but  only  a  sum  chargeable  on  the 
assignees  that  is  equal  to  interest.  Pellf  J.  Does  not 
the  statute,  when  it  gives  this  SO/,  per  cent,  assume 
this  to  be  the  probable  amount  of  the  profit  made  by 
liie  assignee  of  the  bankrupt's  funds?]  That,  we 
contend,  is  the  inference  of  the  enactment;  and# 
therefore,  this  sum  must  be  considered  as  liquidated 
damages,  as  in  the  case  of  an  increased  rent  pay- 
able by  a  tenant  for  ploughing  up  ancient  meaddw* 

(a)  6  Yes.  635. 
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Whose  capital  is  it  that  the  assignee  has  kept  all  this 
time  in  his  hands?  Whose  can  it  be  considered  but  as 
that  of  the  bankrupt?  And  will  any  one  say,  that  he  is 
not  to  be  reimbursed  for  the  use  and  detention  of  his 
capital?  But  it  is  decided  in  Wackerbaih  y.  PaweB, 
that  the  charge  is  to  go  in  augmentation  of  the  aggrer 
gate  fund  of  the  estate.  All  the  bankrupt's  prc^rty  is 
melted  down  into  a  general  mass^  and  cannot  after- 
wards be  resolved  into  its  original  elements.  And  for 
the  bankrupt  to  be  told,  that  he  shall  not  have  anything 
but  what  his  estate  actually  furnished  to  the  assignee, 
and  that  he  has  no  interest  in  any  profit  made  by  the 
assignee  of  the  bankrupt's  effects,  seems  to  be  quite 
contrary  to  the  spirit  and  meaning  of  the  Bankrupt  Law. 


Cur.  ctdo.  PuU. 


Erskime,  C.  J.y  after  stating  the  various  allegations 
and  prayers  of  the  original  and  supplemental  petitions, 
proceeded  as  follows: — The  principal  question  arising 
out  of  these  petitions  is  contained  in  the  prayer,  that  in 
the  account  to  be  rendered  by  the  assignee  to  the  pe- 
titioners, the  assignee  may.  be  charged  interest  at  the 
rate  of  201.  per  cent,  per  annum,  upon  the  balance  from 
t^me  to  time  retained  in  his  hands. 

The  petitioners  must  be  considered  as  standing  in 
the  place  of  the  bankrupt ;  for  although  one  of  them  is 
stated  to  be  a  creditor,  the  petition  is  not  presented  by 
him  in  that  character,  but  merely  in  that  which  applies 
to  both  the  petitioners,  namely,  as  assignees  of  the 
bankrupt  under  the  Act  for  the  Relief  of  Insolvent 
Debtors.  The  petitioners,  therefore,  claim  to  have  this 
account  rendered,  and  the  charge  made  in  the  assignee's 
accounts;  first,  in  respect  of  the  interest  which  the 
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bankrupt  has  in  the  surplus;  secondly^  in  respect  of       18Sf. 
his  allowance.     For  they  say,  that  if  this  charge  be      ^Tparto 
made  in  the  account,  there  will  be  assets  to  pay  ail  the    ^^  ^tbor. 
creditors  20#.  in  the  pound,  aud  to  leaYe  a  surplus, 
which  they  (as  the  assignees  of  the  bankrupt  under  the 
insolyent  act)  will  have  a  right  to  apply  to  the  discharge 
of  his  debts  incurred  subsequent  to  the  commission. 
And  they  further  contend,  that  even  if  there  should 
not  be  a  surplus,  there  would  be  enough  to  pay  a  divi- 
dend of  lOs*  in  the  pound;  and  in  that  case  the  bank- 
rupt  would  be  entitled  to  an  allowance,  upon  which  they 
.should  have  a  similar  claim. 

The  commissioners,  in  auditing  the  bankrupt's  ac- 
counts before  declaring  a  dividend,  have  allowed  SOL 
per  cent,  upon  the  monies  in  the  hands  of  the  assignee, 
for  the  whole  period  of  thirteen  years,  during  which 
th^y  have  been  retained.  Whereas  the  petitioners 
assert,  that  according  to  the  fair  construction  of  the 
statute  they  ought  to  have  charged  thirteen  times  that 
sum,  or  201,  per  cent*  per  annum. 

The  question  arises  upon  the  construction  of  the 
statute  of  the  6  Geo.  4.  c.  16.  s.  104,  whereby  it  is 
enacted,  "  that  if  any  assignee  shall  retain  in  his  hands, 
or.  employ  for  his  own  benefit,  &c.,  any  sum  to  the 
amount  of  100/.  or  upwards,  part  of  the  estate  of  the 
bankrupt,  &c.,  every  such  assignee  shall  be  liable  to  be 
charged  in  his  account  with  such  sum  as  shall  be  equal 
to  interest  at  the  rate  of  20/.  per  cent,  on  all  such  money, 
for  the  time  during  which  he  shall  have  so  retained  or 
employed  the  same,''  &c.  Now,  before  it  can  be  of 
any  importance  to  decide  whether  the  SO/,  per  cent,  is 
to  be  charged  annually,  or  only  once,  it  will  be  right  to 
/see  whether  the  petitioners  have  any  interest  in  this 
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\%Sft.       question;  for  if  they  have  no  interest  in  the  result  of 

ETpMte      ^^^  decision,  they  can  have  no  right  to  call  for  it.   And 

an/'^  oSier     ^^^^fo?^  *^®  ^*  question  ia,  has  the  bankrupt  any 

right  to  insist  upon  having  this  sum  charged  in  the 

account  unth  Mm,  for  the  purpose  of  creating  a  surplus, 

or  founding  his  claim  to  an  allowance  ?    . 

Whatever  claim  the  bankrupt  may  have,  must  rest  on 
the  l£8th  and  the  138d  sections  of  the  Bankrupt  Act. 
By  the  lS8th  section  it  is  provided,  "  that  every  bank- 
rupt, who  shaH  have  obtained  his  certificate,  if  the  net 
produce  of  his  estate  shall  pay  the  creditors  who  have 
proved  under  the  commission  10#.  in  the  pound,  shafl 
be  allowed  51.  i>er  cent,  out  of  such  produce ;"  and  he 
is  to  receive  further  allowances  in  propbrtk>n  to  the 
amount  of  the  dividend  that  may  be  paid.  The  l9SUi 
section  provides,  **  that  the  assignees  shall,  up<m  re- 
quest made  to  them  by  the  bankrupt,  declare  to  him 
how  they  have  disposed  of  his  real  and  personal  estate, 
and  pay  the  surplus,  if  any,  to  such  bankrupt"  Under 
both  sections  the  question  resolves  itself  into  this: — 
Would  the  SO/,  per  cent.,  if  it  had  been  chained  in  the 
account  upon  which  the  dividend  was  declared,  become 
Aereby  a  part  of  the  bankrupt's  estate,  under  the  ISSth 
aection,  so  as  to  bring  any  residue  of  that  charge  withm 
the  words  **  net  produce  of  llie  bankrupt's  estate"?  Or, 
would  it  form  part  of  the  bankrupt's  real  and  personal 
estate,  under  the  ISSd  section?  Or,  could  the  bank^ 
rupt  in  any  way  insist  upon  the  charge  being  introduced 
into  the  account  with  him,  under  that  section? 

The  counsel  for  the  petitioners  first  insist,  that  the 
201,  per  cent,  is  to  be  taken  as  the  assumed  amount  of 
the  produce  of  the  funds  retained  by  the  as8ignee> 
which  has  been  assessed  by  the  legislature;  that  it 
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forms  part  of  the  batikmpt's  estnte  as  an  increment,  in  1892. 
the  same  way  tliat  the  charge  of  interest  at  the  npe  of  Ezpvte 
4^  or  51*  per  cent,  (for  which  they  say  it  is  substituted)  jn/j^Sier. 
would  have  been;  and  that  it  therefore  comes  within 
the  letter  and  the  spirit  of  the  enactment.  If  I  could 
see  the  104di  section  in  that  point  of  Tiew,  I  should 
admit  as  a  necessary  consequence,  that  the  charge  ought 
to  fonn  an  item  in  the  account,  by  which  the  aUowance 
would  be  regulated,  and  the.  surplus  ascertained.  But 
die  intention  of  die  legisUture,  in  fixing  so  high  a  rate 
of  charge,  appears  to  me  to  have  been,  not  to  assess 
die  profit  assimed  to  have  been  made  l^  the  assignee 
by  sudi  retention,  but  to  fix  a  sum  beyond  any  sup- 
posaUe  profit,  and  to  attach  die  liability  to  die  charge 
by  way  of  penaltjf,  in  order  to  deter  the  assignee  from 
employing,  and  dierel^  putdng  in  risk,  die  money  ap* 
piopriated  to  die  payment  of  the  creditors,  instead  of 
depositing  it  widi  the  bankers  chosen  by  them.  Look- 
ing also  at  die  entire  statute,  and  at  die  scope  and 
object  of  the  bankrupt  laws, — ^die  interests  of  the  cre» 
dUars  appear  to  have  been  alone  contemplated,  in  di^ 
introduction  of  diis  clause.  It  is  in  the  accounts  by 
wfaieh  die  dividends  are  reguhited,  that  the  commis- 
sioners are  authorised  to  charge  the  902.  per  cent.; 
and  it  seems  to  tne  that  in  those  accounts,  and  for  the 
purposes  of  dividend^  only,  can  the  amount  of  such- 
charge  be  introduced  as  an  item. 

In  order  that  we  may  have  a  clear  understanding  of 
the  intention  of  die  legislature,  as  to  die  application  of 
die  money  so  charged,  it  is  necessary  to  keep  in  mind 
die  principal  end  and  object  of  the  bankrupt  laws ; 
which,  dealing  with  the  bankrupt  as  an  insolvent,  have 
been  mainly  framed  with  die  view  of  sharing  equally 
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ISS2,  amongst  the  creditors  tbe  consequences  of  such  insol* 
£z  parte  vency,  whether  arising  from  misfortune  or  misconduct, 
aoduMUier.  ^^  ^^  protecting  them  from  the  frauds  of  the  bankrupt, 
and  the  neglect  of  those  to  whose  hands  the  wreck  of 
his  estate  might  be  entrusted  for  distribution.  The 
protection  of  the  general  body  of  the  creditors,  and  the 
mitigation  and  equalization  of  their  losses,  are  obviously 
die  main  objects  of  almost  every  enactment  in  bank^ 
roptcy.;  as  may  be  seen  by  a  reference  to  the  18  EHm. 
c.  7.  6. 6.  7. 8;  1  Jac.  1.  c.  15.  s.  12;  21  Joe.  1.  c.  19. 
s.  11 ;  and5  G^o.2.  c.80.  s.  1.  18.  21.  S4.  29.  30.  But 
the  legislature,  not  overlooking  those  cases  in  which  a 
trader  is  frequently  prevented  from  meeting  his  com- 
mercial engagements  by  temporary  pressure, — although 
in  possession  of  or  entitled  to  property  more  than  suf- 
ficient eventually  to  satisfy  all  just  demands, — has  pro- 
vided for  the  restoration  to  him  of  the  surplus  of  hu 
own  property^  when  his  creditors  have  been  fully  in- 
demnified. But  the  clear  policy  of  this  provision, 
founded  on  strict  justice,  looks  to  the  fact  of  tbe  bank- 
rupt's own  estate  being  suffident  to  meet  the  demands 
upon  it|  and  could  never  jcontemplate  the  case  of  a 
man  becoming  the  gainer  by  his  own  insolvency,  because 
by  the  misconduct  of  others  his  creditors  had  been  de- 
layed, or  the  payment  of  their  debts  put  in  peril.  A 
similar  principle  is  recognised  in  the  provision  made  for 
a  bankrupt's  allowance,  which  is  intended  as  a  reward 
and  encouragement  in  proportion  to  the  product  of 
his  property;  and  a  stimulus  is  thus  applied  to  his 
exertions  to  assbt  his  creditors  in  recovering  as  much 
of  it  as  possible.  But  the  policy  of  this  provision  aa 
littie  contemplates  the  bankrupt  gaining  by  the  disho<» 
nesty  or  the  negligence  of  others,  as  that  made  for  the 


Lows 
and  another. 


SITTINGS  AFTER  HILARY  TERM,  2  WILLIAM  IV.  171 

surplus.      Looking  therefore  at  the    question,    upon        I8S2. 
general  principles,  as  well  as  upon  the  wording  of  the       kx  part* 
clauses  under  which  the  surplus  and   allowance   are 
given,  the  claim  of  the  bankrupt  to  have  this  charge  of 
901.  per  cent,  entered  in  kis  account  with  the  assignee, 
seems  to  me  to  be  untenable. 

But  if  we  look  a  little  more  closely  into  the  structure  of 
the  act  of  parliament,  the  unsoundness  of  the  claim  will 
be  more  obvious.  The  petitioner's  claim  is  for  20/.  per 
cent,  for  every  year  during  which  the  assignee  has  re-* 
tained  the  money  in  his  hands,  that  is,  froni^he  year  1818. 
Now  the  statute  of  6  Geo,  4.  c.  16.  only  came  into  opera- 
tion on  the  1st  September,  18S5.  Unless,  therefore,  the 
104th  section  of  that  act  has  a  retrospective  operation, 
fhe  power  to  charge  the  SOI.  per  cent,  in  the  assignees* 
account  with  the  bankrupt,  must  be  sought  for  in  some 
earlier  statutes.  But  upon  looking  at  the  statute  of 
6  Geo.  4.  c«  16.  s.  104,  it  is  impossible  to  give  to  that 
enactment  a  retrospective  eifecl;  and  thb  was  not  con-* 
tended  for  at  the  bar.  But  it  was  urged,  that  the  SOL 
per  cent,  might  be  charged,  in  respect  of  the  retention 
from  1818  to  1886,  under  the  4th  section  of  the  statute 
of  49  Geo.  3.  e.  ISl ;  such  being,  as  they  contend,  one 
of  the  remedies  preserved  by  the  lS5th  section  of  the 
6  Geo.  4.  c.  16.  Let  us  therefore  consider  the  provi- 
sions of  the  former  statute  of  the  49  Geo.  8,  in  which 
this  sot.  per  cent  clause  was  first  inserted.  And  I 
think  it  will  be  clear,  from  the  language  of  that  statute, 
and  the  alterations  then  introduced,  that  the  legislature 
at  that  time  did  not  intend  that  the  money  to  be  so 
charged  should  form  a  part  of  the  bankrupt's  estate,  or 
be  applicable  to  any  other  purpose  than  to  the  payment 
of  the  creditors.    The  Sd  section  adopts  the  provision 


172  CASES  IN  THE  COURT  OF  BANKRUPTCT, 

ISSit.  Mftde  bj  the  SSd  aectioo  of  the  5  Geo.  ft.  c  SO,  author 
]^7^  rising  ihe  creditors  to  appoint  bwiken  lor  the  safe 
Md^ber.  1^P»8  of  ^  baaknipt's  estate.  The  5th  aectioa 
piovidea  for  the  rendering  of  the  aaaignees'  accounts^ 
and  the  declaration  of  the  dlridend  by  the  comnda- 
sioners;  but  instead  of  pursuing  the  language  of  liia 
corresponding  section  of  Ihe  former  statute  of  5  Qto.%^ 
it  nakes  a  material  alt^ation.  TheSSdacctiofi.of  die 
statute  5  Geo.  ft.  c.  80,  after  requiring  the  assignees  to 
produce  fiur  and  j^t  aeeounts,  ;dir6cted  the  oonuniB* 
sioners  '*  to  order  such  part  of  the  neai  prodmce  ofih$ 
Ua^fvfitt  etMte^  as  by  ihe  said  accounts,  m  otikerwise^ 
should  appear  to  be  m  the  hands  of  the  assignees,  &c« 
to  be  ferOiwkh  divided."  The  5th  section  of  the  49 
O00*  8.  c.  ISl,  instead  of  adopting  this  language 
enacts,  **  That,  for  the  purpose  of  ascertaining  in  what 
manner  the  money  which  shall  ttom  time  to  time  come 
to  ihe  hands  of  such  assignees  has  been  employed,  the 
commissioners  shall  m  no  case  declare  a  diridend  vpon 
admission  only  of  a  certain  sum  in  the  hands  of  the 
assignees,  but  shaU  requke  such  assignees  to  deliver 
upon  oath  a  true  statem^it  in  writing  of  all  the  sums  of 
money  rsoetyed  by  sudi  assignees,  and  when  received 
by  them  respectively,  and  on  what  accounts,  and  how 
employed,  and  shall  examine  such  statement,  and  com- 
pave  Ihe  receipts  with  the  paymentSf  and  ascertain  what 
balances  have  been  from  time  to  time  in  the  hands  of 
such  assignees;  and  shall  inquire  for  what  reason  any 
sum  appearing  to  be  in  the  hands  of  such  assignees 
ought  to  be  retained,  and  thereupon  shall  declare  a 
dividend  on  the  remainktg  sum*** 

Why  was  this  change  of  expression  adopted  by  the 
legblature  ?    Because,  as  it  should  seem,  the  new  pro- 
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vinoQ  had  been  introduced  into  the  antecedent  clause,  1832. 
ivbereby  sums  of  money  might  be  barged  in  those  iTuittt 
aoooimts,  which^  though  intended  to  be  divided  amongst  uduioite. 
the  creditors,  would  not  strictly  come  within  the  words 
^  neat  produce*'  of  the  bankmpt's  estate.  For  in  tiie 
4th  section  was  introduced,  for  the  first  time,  the  charge 
upon  the  assignee  of  SO/,  per  eeni.  per  mmum,  for  re* 
tainingdie  money  belwging  to  die  estate  in  his  hands  $ 
whereas  die  provisions  for  the  allowance,  and  for  the 
surplus  out  of  his  own  estate,  were  left  as  previously 
enacted  in  die  statute  of  the  13  EU*.  and  die  5  Oeo^it. 
In  the  18  EUsi.  c.  7.  s.  4,  it  is  declared,  '*  diat  sudi  of 
die  commissioners  as  shall  put  die  commission  in  execu* 
tion  shall,  upon  lawful  request  to  them  made  by  the 
bankrupt,  not  only  make  a  true  declaradon  to  die  bank- 
rupt of  employing  and  bestowkig  of  his  lands  and 
goods,  &c.,  but  also  make  payment  of  die  overplus 
&ftkesame,  if  any  such  shaSi  be,  to  the  bankrupt.*' 
The  5  Qee.  9.  c.  80.  s.  7.  enacts,  diat  the  bankrupt 
«  sfaaD  be  aUowed  the  sum  of  5A  per  centum  out  of  the 
neai  produce  of  dl  the  estate  ibM  shall  be  recovered  in 
and'  lecdved,  which  shall  be  paid  unto  him  by  die  a»« 
ngnees,  in  case  die  neat  produce  of  the  said  estate, 
after  such  allowance  made,  shall  be  sufficient  to  pay  die 
creditors  the  sum  of  lOf.  in  the  pound.**  Under  dib 
statute  of  the  40  Geo.  S,  therefore,  the  dividends  are 
clearly  to  be  pdd  out  of  the  balance  stated  in  the 
accounts  audited  by  the  commissioners;  and  in  those 
accounts  alone  are  the  commissioners  authorised  to 
make  the  charge  of  90/.  per  cent.  The  allowanoe  and 
the  surplus  are,  by  the  language  of  the  statute,  as  by  the 
poUcy  of  the  bankrupt  laws  they  oughtto  be,  made  ta 
depend  upon  die  produce  of  the  bankrupt's  own  estate. 
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1832.        I  am  therefore  clearly  of  opinion^  that  under  the  49 
^  Geo,  3.  c.  ISl  the  petitioners  could  have  no  claim  upon 

Ex  parte  '^  *^ 

Lows        any  fund  created  by  the  charge  of  S(W.  per  cent  even  if 

and  another. 

the  commissioners'  power  to  make  such  charge  had  been 
preserved  by  the  lS6th  section  of  the  stat.  6  Geo,  4. 

If  the  petitioners  then  have  any  claim  at  all,  it  must 
take  its  commencement  from  the  1st  September^  18^, 
when  the  statute  of  the  6  Geo.  4«  c.  16.  commenced  its 
operation ;  the  107th  section  of  which  statute  orders 
the  dividends  to  be  paid  out  of  such  part  of  the  net 
produce  of  the  bankrupt's  estate  in  the  hands  of  the 
assignees,  as  the  commissioners  shall  think  fit  The 
wording  of  this  clause  occasioned  at  one  time  consider- 
able doubt  in  my  mind,  before  I  had  accurately  com* 
pared  it  with  the  former  statutes.  For,  as  there  was 
no  express  direction  in  the  104th  section,  that  the  SO/, 
per  cent,  should  be  divided  amongst  the  creditors,  and 
there  were  no  general  directions  appUcable  to  the  ap- 
propriation of  this  sum, — unless  it  could  be  brought 
within  the  words  *'  net  produce  of  the  bankrupt's 
estate"  in  the  107th  clause,  it  seemed  to  expound  the 
intention  of  the  legislature  to  attach  the  charge  by  Way 
of  increment  to  the  bankrupt's  estate,  and  if  ao,  to  lead 
to  the  consequences  contended  for  by  the  petitioners, 
namely,  that  as  such  it  would  be  appUcable  to  the  pur- 
poses of  allowance  and  surplus,  as  well  as  of  dividend. 
But  as  it  is  still  obvious,  from  the  consecutive  ar- 
rangement of  the  clauses,  and  the  order  of  the  matters 
to  be  done  in  pursuance  of  those  clauses,  that  the  divi- 
dends were  to  be  regulated  by  the  state  of  accounts  so 
audited  by  the  commissioners ;  and  it  is  equally  obvious, 
that  there  must  be  a  remoulding  of  that  account,  for 
the  purpose  of  settling  the  bankrupt's  surplus, — ^because 
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many  items  might  find  their  way  into  the  dividend  IS^^- 
account,  which  undeniably  could  not  be  admitted  into  £x  parte 
the  bankrupt's  surplus  account, — such  as  the  forfeitures  and  another. 
incurred  by  the  bankrupt's  own  misconduct,  the  pro- 
perty of  dormant  partners  left  in  the  order  and  dispo^ 
sition  of  the  bankrupt,  and  other  matters  pointed  out 
in  the  argument  at  the  bar;  and  as  no  provision 
is  made  for  the  auditing  by  the  commissioners  of  such 
account  rendered  to  the  bankrupt,  and  no  opportunity 
therefore  is  afforded  for  making  the  charge  of  201, 
per  cent,  in  that  account ;  a  reference  to  the  original 
clauses  in  the  other  statutes,  and  a  careful  observation 
of  the  object  of  the  104th  clause,  and  above  all,  refer- 
ence to  the  general  policy  of  the  bankrupt  laws,  have 
outweighed  the  inference  suggested  by  the  wording  of 
the  107th  clause,  and  bring  my  mind  to  the  same  con- 
clusion upon  the  petitioner's  claim  under  the  statute  of 
6  Geo.  4.  c*  16,  as  that  which  I  have  already  explained 
with  reference  to  the  40  Geo,  3.  c.  I  SI.  And  I  am 
therefore  of  opinion,  that  no  part  of  the  per  centage, 
even  if  it  were  annual,  could  be  claimed  by  the  bank- 
rupt, or  his  representatives,  as  part  of  his  estate. 

But  it  was  urged  at  the  bar,  that  although  the  charge 
of  20/.  per  cent,  might  not  be  available,  as  the  assumed 
profit  of  the  bankrupt's  estate  in  the  hands  of  the 
assignees,  it  might  nevertheless  be  claimed  as  liquidated 
damages  for  the  wrong  committed  by  the  assignee  in 
the  misemployment  of  those  funds,  in  which  the  bank- 
rupt had,  at  least,  a  possible  interest.  But,  passing  by 
for  the  present  the  objection,  that  as  liquidated  damages  v 
the  chai^  could  form  no  part  of  his  estate,  to  the 
surplus  of  which  alone  the  statute  gives  him  any  claim, — 
there  is  this  further  objection,  viz.  diat  before  a  party 
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183!?.  can  claSm  damages,  be  must  shew  some  injury  done  to 
^p~T  ^  himse^.  Now,  ludess  the  bankrupt  can  shew  fliat  in 
,^^  point  of  fact  there  was  a  surphis  at  some  given  date,  he 
makes  out  no  case  of  possible  ingury  or  wrong  done  to 
him ;  he  would  lose  nodiing  by  the  deky ;  he  had  no 
interest  that  could  be  put  in  peril  by  the  retention  or 
misemployraent  of  the  funds;  and  therefore  the  hcts  of 
the  case  do  not  afford  a  foundation  for  this  argument; 
which,  even  if  a  probable  surplus  (independant  of  the 
charge)  had  been  made  out,  would  not,  in  my  opinion, 
have  entitled  the  bankrupt  to  demand,  or  enaUed  the 
Court  to  impose,  the  addition  of  such  a  charge  to  his 
account* 

If  therefore  the  petitioners  take  an  order  fpr  an 
inquiry  into  the  state  of  the  account,  as  between  the 
bankrupt  and  the  assignee,  they  must  take  it,  without 
any  direction  to  the  commissioners  to  make  the  charge 
of  SO/l  per  cent. 

Such  being  my  opinion,  it  becomes  unnecessary  to 
say  any  thing  upon  the  propriety  of  the  charge,  aa  made 
by  the  commissioners ;  for  whether  it  is  to  be  once,  or 
for  every  year,  is  immaterial  to  die  question  upon  which 
my  judgment  rests*  And  I  shall  forbear  from  vohm- 
teering  an.  opkiion  on  a  pomt  not  calling  for  the  expres- 
sion of  my  judgment. 

As  to  the  other  part  of  the  prayer,  the  petitions  must 
in  my  judgment  be  dismissed. 

As  to  the  prayer  for  discharging  the  order  of  the 
14th  of  June,  for  superseding  the  commission  of  the 
16di  June,  and  for  ordering  payment  of  the  costs  in* 
curred  by  tiie  bsuing  of  the  commission  of  die  4th  of 
March,  although  I  strongly  disapprove  of  the  conduct . 
of  the  Messrs.  Husbands  in  many  particulars  connected 
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with  the  issuing  of  the  last  commission, — ^yet  as  it        1882. 

is   a   valid    existing    commission  taken   out   by    the       ETparte 

parties  entitled  to  renew  the  original  commission,  and     and'^Oier. 

the    petitioners  have  failed    to    show  that  the  com* 

missioners  named  are  unfit  to  be  entrusted  with  the 

powers  committed  to  them,  I  see  no  ground  for  the 

prayer  that  it  should  be  superseded.     And  I  cannot 

but  think,  that  the  course  adc^ted  by  the  petitioners, 

in  procuring  the  commission  of  the  4th  March,  was^  to 

say  the  least  of  it,  highly  irregular.     If  they  felt  that 

the  assignee  had  misconducted  himself,  and  was  an 

improper  person  to  be  entrusted  with  the  management 

of.  the  estate,  and  the  working  of  the  commission,  they 

ought  to  have  brought  their  complaint  at  once  before 

the .  Lord  Chancellor,  after  notice  to  the  assignees, 

and  have  taken  his  lordship's  directions  for  winding  up 

the  bankruptcy.    But,  for  the  bankrupt,  or  his  repre« 

sentatiyes,  with  interests  hostile  to  those  of  the  great 

body  of  the  creditors,  for  whose  protection  the  original 

commission  issued,  to  sue  out  a  renewed  commission, 

naming  their  own  commissioners  without  notice  to  the 

assignee  or  solicitor  under  the   original  commission, 

strikes  me  as  a  most  irregular  proceeding,  if  not  illegal 

and  void.    And  the  petitioners  have  no  right  to  cast 

upon  the  creditors  the  burthen  of  the  costs  of  their 

own  wilful  irregularity. 

Whatever  may  be  the  legal  effect  of  any  arrange- 
ment made  by  die  assignee  with  any  of  the  creditors  for 
the  purchase  of  their  debts,  it  is  .premature  to  require 
any  directions  upon  the  subject,  until,  upon  rendering 
the  account  to  the  bankrupt^  it  is  seen  what  dividends 
are  retained  by  the  assignee  in  respect  of  such  debts, 
susd  what  interest  the  bankrupt  has  in  disputing  the 

VOL.  L  N 
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1832.  payment  For  i^  upon  taking  the  account,  it  should 
^TI^  appear  that  there  would  be  no  surplus, — even  if  the 
Mid^^ier  assignee  were  only  to  repay  himself  what  he  gave, — it 
would  be  for  the  other  creditors,  and  not  for  the.bank- 
rupt,  to  question  the  right  of  the  ass^ee  to  retain  any 
larger  amount.  The  bankrupt  could  have  no  ground 
for  complaint  in  respect  of  his  surplus ;  and  it  never 
could  be  a  question  in  regard  to  his  allowance, — for  the 
very  proposition  assumes,  that  his  estate  has  not  paid 
all  his  creditbrs  10^.  in  the  pound. 

If,  therefore,  the  petitioners  are  still  desirous  of  in- 
vestigating the  accounts,  under  the  stipulations  assented 
to  by  the  respondents  during  this  cEsciission,  tiie  Court 
will  acquiesce  in  such  arrangement,  reserving  the  ques^ 
tion  of  costs  tiD  the  result  of  tiie  inquiry  be  known. 
Otherwise,  the  petitions  must  be  dismissed,  and  the 
usual' consequences  must,  I  fear,  attach;  tiioiigh,  if  the 
original  petition  were  how  before  the  Court,  I  should 
have  required  a  much  more  satisfactory  explanation  of 
the  delay,  before  I  would  have  consented  to  have 
relieved  the  respondents  from  the  burthen  of  bearing 
their  own  costs. 

» 

Sir  A.  Pell. — This  very  singular  case,  so  entangled 
in  its  facts,  and  so  novel  as  to  the  legal  question  to  b^ 
decided,  has  received  from  all  the  judges  a  calm  and 
patient  discussion.  K  is  certainly  a  case  of  the  utmost 
importance  to  the  pubHc;  and,  with  some  ihconvau- 
ence,  I  foar;  it  will  be  necessary  for  me  to  go  somewhat 
at  length  into  the  explanation  of  the  grounds  on  which 
my  judgment  is  founded. 

The  first  question  to  be  decided  is,  what  is  the  pro- 
per construction  of  the  104th  section  of  the  6  Oee.  4. 
c.  16.    It  is  contended  by  the  respondents,  that  the 


« 
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charge  of  901.  per  cent  can  only  be  on  &6  gross  sum       ^^^^' 
kept  m  the  hands  of  the  assignee ;  while  the  petitioners      Ex  parte 
insistj  that  the  charge  should  be  20L  per  ceni.  per    and  another. 
omnMi.    And  I  am  now  to  deliver  my  humble  judg- 
ment on  the  truth  of  either  of  these  propositions.    I 
fisel  myself  bound  to  say  that  the  weight  of  my  opinion 
is,  that  an  assigneci  who  illegally  keeps  money  in  his 
hands,  is  chargeable  with  20L  per  cent,  per  annum  upon 
the  whole  sum  retained,  and  during  the  whole  period  of 
his  so  retaining  it.    But  opinions  ought  not  to  prevail, 
unless  they  are  founded  on  reason.    I  must,  therefore, 
jiee  what  the  law  was  on  this  subject  before  the  statute 
of  tbe  6  Geo.  4.  c.  16. 

I  am  bound,  I  apprehend,  as  a  Judge,  to  look  not  to 
the  words  merely  of  an  act  of  Parliament,  but  to  tibe 
grievance  which  the  legislature  intended  to  redress, 
and  the  remedy  which  it  intended  to  apply.  Now, 
what  was  this  grievance?  That  assignees  had  been  in 
Uie  practice  of  using  for  their  own  purposes  large  sums 
of  money  which  came  to  their  hands,  and  had  delayed 
making  a  dividend,  as  it  was  their  duty  to  do,  amongst 
the  bankrupt's  creditors.  To  provide  a  remedy  for  this 
grievance,  the  5  Geo.  2.  c.  SO.  s.  31,  for  the  first  time 
reqaired  that  bankers  should  be  appointed  by  the 
general  body  of  the  creditors,  with  whom  the  money 
collected  by  the  assignees  should  be  deposited,  until  a 
dividend  was  made  of  the  badkrupt's  estate.  But 
there  was  no  provision  for  the  breach  of  this  enact- 
Bient,  until  the  49  Geo.  8.  c.  131.  s.  8.  enacted,  diat 
''  if  the  assignees  wilfully  retain  in  their  hands,  or  em- 
ploy for  their  benefit,  any  monies,  part  of  the  estate  of 
the  bankrupt,  contrary  to  the  direction  of  the  creditors 
or  commiBsioners,  they  shall  be  charged  in  their  ac- 

n2 


180  CASES  IN  THE  COURT  OF  BANKRUPTCT, 

counts  with  the  estate  of  the  bankrupt,  with  such  sum 
Ex  parte      as  shall  be  equal  to  the  amount  of  interest,  computed 

Lows 

and  another,  at  the  rate  of  ^L  per  cent,  per  annum  on  the  sums,  and 
for  the  time  during  which  they  shall  have  so  retained 
or  employed  them;'*  and  the  commissioners  are  required 
to  charge  the  assignees  with  such  sums  in  their  accounts. 

This  act  continued  in  operation  until  the  5  Geo.  4. 
c.  98,  when  the  enactment  in  question  underwent  some 
alteration  in  the  wording,  but  in  substance  the  pro- 
vision remained  the  same.  Therefore,  up  to  that  time, 
assignees  were  so  chargeable  with  201.  per  cent,  per 
annum  upon  money  improperly  retained  in  their  hands. 

Then  comes  the  6  Geo.  4.  c.  16,  in  which  I  admit 
the  words  **per  anittem"  are  not  inserted.  But  not- 
withstanding this  omission,  the  substance  of  the  enact- 
ment is  still  the  same;  for  can  any  reason  be  assigned, 
why,  in  the  interval  between  the  49  Geo.  3.  and  the 
6  Geo.  4,  the  evident  intention  of  the  legislature  should 
have  been  changed,  as  to  the  protection  afforded  to 
creditors  against  the  misconduct  of  the  assignees?  Ac- 
cording to  one  reported  case,  indeed,  of  Ex  parte 
Bray  (a),  the  words  of  the  49  Geo.  3.  c.  ISl.  were 
considered  so  imperative,  that  an  assignee  who  retained 
money  in  hb  hands  only  for  one  hour,  and  even  for  a 
meritorious  purpose,  has  been  held  liable  to  the  charge 
of  201.  per  cent,  per  annum.  In  that  case  the  money 
would  actually  have  been  lost,  if  it  had  been  paid  into 
the  banker's,  pursuant  to  the  order  of  the  commis- 
sioners.   I  wish  to  speak  of  any  decision  of  my  Lord 

Eldon  with  the  most  profound  respect.    But  looking  at 

• 

that  case,  and  finding  as  I  do,  that  the  assignee  acted, 
not  only  bon&^fide,  but  with  the  most  meritorious  inten- 

(a)  1  Rose,  144. 
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tion, — and  when  I  consider,  that  the  words  of  the  sta-        l^^^- 
tute  are  "  wilfuUy  retain  or  employ  for  their  benefit" —       Ex  parte 
I  cannot  help  saying,  that  to  my  mind  it  does  seem  an     and  anoUier. 
extraordinary  judgment.     In  consequence  of  this  deci- 
sion, perhaps,  there  was  a  slight  alteration  in  the  word- 
ing of  the  5  Geo.  4;  but  it  does  not  in  any  way  affect 
the  principle  of  the  former  enactment. 

I  have  been  much  struck,  through  the  whole  argu« 
ment,  with  the  constant  endeavour  of  the  counsel  for 
the  respondents  to  introduce  the  word  penalty  into  this 
discussion;  and  certainly  the  judgment  of  the  Vice- 
ChanceDor  seems  to  be  founded  on  the  notion,  that  this 
charge  of  30/.  per  cent,  was  to  be  considered  as  a 
penaUy  on  the  assignees;  but,  with  all  respect  for  him, 
I  confess  I  cannot  so  consider  it,  according  to  the  fair 
and  reasonable  construction  of  the  act. 

There  have  been  various  positions  laid  down  in  the 
argument,  as  to  the  rules  of  construction  of  acts  of  par- 
liament; but  some  have  not  been  mentioned  which  I  will 
now  refer  to.  Courts  of  law  say,  you  are  not  to  look  to 
the  letters  or  words  of  a  statute,  but  what  was  the  parti- 
cular grievance  to  be  redressed,  and  the  remedy  to  be 
applied.  In  the  case  of  Mitchell  v.  Torup{a)  it  is  laid 
down,  that  in  expounding  acts  of  parliament,  where 
words  are  expressed  plain  and  clear,  the  words  ought 
to  be  understood  according  to  their  genuine  and  natu- 
ral signification  and  import,  unless  by  such  exposition 
a  contradiction  or  inconsistency  would  arise  in  the  act 
by  reason  of  some  subsequent  clause,  from  whence  it 
might  be  inferred  the  intent  of  the  parliament  was 
otherwise ;  and  that  holds  with  respect  to  penal,  as  well 
as  other,  clauses.    The  same  doctrine  is  to  be  collected 

(a)  Parker*8  Rep.  233. 
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1 S32.       also  from  Moore  v.  Hussey  (a),  and  Stoker  v.  Zouch  (i). 
Expj^rte      Therefore  the  objection  so  much  pressed  upon  ud  by 
anduother.    ^^  respondents  in  the  argument,  as  to  the  construction 
of  penal  statutes,  vanishes,  if  these  authorities  are  to  be 
still  regarded.     But  what  is  the  language  of  Mr.  Jus- 
tice BuUer,  in  the  case  of  the  King  v.  Hodheii'i{e) 
"  It  is  not  true,"  he  says,  "  that  the  Court,  in  the  con- 
struction of  penal  statutes,  are  to  narrow  the  construc- 
tion.   We  are  to  look  to  the  words  in  the  first  in- 
stance, and  where  they  are  plain,  we  are  to  decide  on 
them;  if  they  are  doubtiul,  we  are  then  to  have  re- 
course to  the  subject-matter;  but,  at  all  events,  it  is 
only  a  secondary  rule."    So  in  the  case  of  the  Attorney^ 
General  y.  Sudell{d),  upon  a  question  relating  to  the 
law  of  simony,  where  it  was  urged  that  the  law  was 
penal,  and  not  to  be  aided  in  a  court  of  equity.  Lord* 
Keeper  Wright  said,  **  though  this  be  caUed  a  penal 
law,  yet  this  Court  wiU  aid  remedial  laws,  not  by 
making  them  more  penal,  but  to  let  them  have  their 
course."    The  same  doctrine  is  also  laid  down  in  the 
1st  Institute f  381,  where  Lord  Coke  says,  ''  acts  of 
parliament  should  be  construed  ex  tisceribus,  so  as  to 
work  no  wrong,  and  so  as  to  suppress  the  mischief  and 
advance  the  remedy." 

After  these  authorities,  I  think  it  is  rather  late  in  the 
day  to  assume  that  this  is  a  case  of  penalty,  and  then, 
because  it  is  a  case  of  penalty,  to  put  a  special  con^ 
struction  on  the  act,  regardless  of  those  sound  princi- 
ples laid  down  for  our  guidance  by  so  many  enfightened 

judges. 

Qui  h^eret  in  Uterdj  fueret  in  cortice. 

(o)  Hob.  93.  97.  (c)  1  T.  R.  101. 

(6)  Plowd.  365.  (d)  Prec.  in  Chan.  215. 
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But  the  doctrine  that  has  been  contended  for,  of  ISS2. 
construing  a  penal  stetute  differently  from  one  not  vITIIL 
penal,  is  really  so  untenable,  that  even  in  a  case  where       }^^\ 

and  another* 

life  itself  was  in  question^  it  was  held,  that  the  strict 
letter  of  the  law  should  not  prevail  against  the  more 
reasonable  construction  of  the  act.  The  case  I  mean 
occurred  in  the  19  Hen.  6,  and  is  to  b^  found  in  Plouh 
den,  p.  86,  edit  of  1816^  A  man  was  convicted  on  an 
indictment  for  killing  his  Master's  wife,  upon  the  sta- 
tute of  £5  EAff.  3,  by  which  it  is  declared,  that  if  a 
servant  kills  his  master  it  .is  treason;  and  the  question 
was,  how  he  should  be  executed,  whether  he  should  be 
hanged  as  a  felon,  or  drawn  and  hanged  as  a  traitor; 
and  it  was  adjudged,  '^  by  the  advice  of  all  the  justices, 
that  he  should  be  drawn  and  hanged,  because  it  was 
treason;"  and  it  was  said^  '^  that  it  was  not  taken  as 
within  the  equity  of  the  statute,  which  speaks  only  of 
killing  his  master^  but  is  rather  within  the  words  of  the 
statute,  for  master  and  mistress  are  the  same  thing  in 
efiect,"  As  penal  statutes,  therefore,  may  thus  be  con- 
struedy  it  is  surely  not  an  imreasonable  construction  of 
the  act  in  questioui  to  say  that  the  words  **per  centum^** 
coupled  as  they  are  with  the  other  words  in  the  104tb 
section,  are  the  same  in  effect  as  "per  centum  per 


0mtnnn» 


But  the  ordinary  acceptation  of  terms,  also,  may  be 
safely  applied  in  construing  acts  of  parliament.  And  I 
am  borne  out  in  this  position  by  what  is  said  in  the 
case  of  Shepherd  v.  Goenold,  Vaugh.  Rep.  169. 
''  Where  the  penning  of  a  statute  is  dubious,  long  usage 
is  a  just  medium  to  expound  it  by;  (ovjuf  et  norma 
loquendi  is  governed  by  usage;  and  the  meaning  of 
things  written  or  spoken  must  be,  as  it  hath  constantly 
been  received  by  common  acceptation."    Now,  in  com- 
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4  8d£.  mon  parlance,  when  a  man  talks  of  interest  at  51.  per 
Exparte  cent,  does  he  not  mean  5/. per  cent,  per  annum?  And 
and^other.  *^®  statute  in  question  speaks  merely  of  51.  per  cent.,  in 
the  clause  {a)  imposing  a  penalty  for  c<»icealing  the 
bankrupt's  effects,  and  in  various  other  clauses,  where 
the  words  **  5L  per  cent.*'  are  clearly  synonimous  with 
51.  per  cent,  per  annum.  Let  us  take,  however,  the 
words  of  the  clause  itself.  If  the  construction  of  the 
respondents  be  the  right  one,  then  the  clause  might 
have  stopped  at  the  words  '^  SOL  per  cent;*'  but  these 
important  words  are  added,  "  on  all  such  money,  far 
the  time  during  which  he  shall  have  so  retained  or 
employed  the  same/'  Now  these  words  are  useless,  if 
the  assignees  were  to  be  charged  merely  on  the  gross 
sum  retained,  and  not  during  the  whole  time  of  its 
retention.  But  what  is  the  effect  of  the  construction 
contended  for?  Mr.  Montagu  was  driven  to  this 
admission,  when  I  put  a  question  to  him  in  the  course 
of  the  argument,  namely,  that  whether  the  assignee 
kept  the  money  only  for  a  single  day,  or  for  20  years, 
he  was  still  chargeable  with  no  more  than  SO/,  per  cent. 

ft 

on  the  gross  sum  retained.  Can  any  thing  be  more 
extragavant,  than  to  say  that  the  provision  is  the 
same  for  the  retention  of  the  money  for  one  day,  as  for 
an  enduring  offence  of  20  years?  This  is  repugnant 
to  every  principle  of  justice,  which  apportions  the 
punishment  to  the  offence.  It  comes  home  indeed  to 
every  man's  reason  to  acknowledge,  that  he  who  keeps 
my  money  for  SO  years  against  my  will,  is  more  crimi* 
nal,  than  he  who  merely  keeps  it  for  a  day.  And  it  is 
therefore  my  opinion  in  this  case,  that  the  assignee 
shall  be  charged  jn  proportion  to  the  time  he  has  kept 
the  creditors'  money  in  his  hands. 

(a)  Section  120. 
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Before  the  introduction  of  the  clause  on  this  subject  1832. 
in  the  49  Geo.  3.  c.  ISL  the  practice  was,  that  where  ^  parte 
^  assignee  had  improperly  kept  or  misused  the  monies  ^JZL. 
belonging  to  the  estate,  the  Lord  Chancellor  was 
accustomed  to  charge  him  with  4/«  per  cent,  in  some 
cases,  and  where  the  assignee  had  done  this  for  his 
own'  profit,  he  was  charged  5/.  per  cent.  That  mode 
of  charging  the  assignee,  however,  being  insufficient 
to  correct  the  abuse,  the  49  Geo.  S.  c.  121.  s.  3.  im- 
posed the  charge  of  SOL  per  cent*  per  annumy  and  then 
came  the  6  Geo.  4.  c.  16.  s.  104.  to  which  I  give  the 
same  construction.  For  mark  what  the  consequence 
would  be,  upon  any  other  construction.  Here  is  pro- 
perty kept  by  the  assignee  from  1817  to  1830  or  1831. 
He  is  chargeable  with  20/.  per  cen/.,  we  will  say,  upon 
the  gross  sum.  But  then,  according  to  that  computa- 
tion, the  consequence  is,  that  the  assignee  only  pays 
2iL  per  cent,  when  he  must  have  paid  4fl.  or  5L  per 
cent,  if  Sir  Samuel  Romilly's  act  had  never  passed. 
This  fixed  my  mind  on  the  point.  For,  if  we  were  to 
put  the  construction  contended  for  on  the  6  Geo.  4.  c. 
16.  s.  104,  then,  instead  of  a  remedy,  it  would  be  pro- 
moting the  very  grievance  which  the  legislature  intend- 
ed to  redress. 

But  it  is  said,  that  the  bankrupt  has  no  interest  in 
this  question.  I  have  heard  not  only  here,  but  at  the 
bar  before  I  left  it,  a  language  used  with  regard  to 
bankrupts,  which  I  could  never  agree  to.  I  apprehend, 
that  all  the  statutes  in  bankruptcy  have  been  made  for 
the  protection  of  the  bankrupt,  as  well  as  of  the  credi- 
tor; for  they  propose  to  clear  the  honest  but  unfortu- 
nate trader,  from  his  difficulties,  as  well  as  to  divide 
his  property  among  his  creditors.  Indeed  I  never  did 
think, — and  the  impression  of  my  mind  is  now  most 


186  ,  CASES  IN  THE  COURT  OF  BANKRUPTCT, 

1832.       Strong  on  the  subjecty^-but  that  where  a  bankrupt 
fiTpwte      honestly  and  £edrly  submits  hiinaelf  to  his  eommissionj 
and^uMther.    ^^  ^  ^^  much  entitled  to  security  and  protection^  aa 
any  of  his  creditors. 

Before  I  proceed^  faoweyer,  I  must  refer  to  one  more 
authority,  in  support  of  my  opinion  on  the  constructioii 
of  the  i04th  section,  which  goes  home  to  the  very 
proposition  I  have  laboured  to  maintain;  it  is  an  opi- 
nion of  my  Lord  Eldon,  who  is  entitled  to  as  nmch 
respect  as  any  judge  who  ever  sat  in  Westminster 
Hall,  and  is  to  be  met  with  in  a  case,  where  he  had 
this  very  clause  before  his  eyes;  and  let  it  be  remem* 
bered,  too,  that  he  is  the  same  judge  who  pronounced 
the  decision  in  Ex  parte  Bray  (a).  In  Ex  parte 
Wacherbath,  he  says,  **  I  believe  there  is  no  other 
statute  which  requires  attention  izpon  the  subject, 
except  the  last  statute  (6  Geo.  4.  c.  16,)  which  adopta 
in  substance  the  words  of  the  former  statutes,  as  to 
directing  where  the  monies  arising  from  the  bankrupt's 
estate  shall  be  deposited;  and  there  is  a  power  given 
to  the  commissioners,  to  direct  that  the  money  should 
be  invested  in  Exchequer  bills,  which  existed  likewise 
in  the  former  statute,  but  in  a  more  restricted  fomu 
Then  follows  the  section  enabling  the  commissioners  to 
charge  the  assignee  in  account  with  the  SO/*  per  cent., 
as  in  the  farmer  statute''  Now  Lord  Eldon  must 
have  had  the  49  Geo.  3.  c.  121,  as  well  as  tiie  former 
statutes  before  him,  or  present  to  his  memory,  at  the 
time  of  making  this  observation;  and  y^t  he  plainly 
says,  that  the  words  '^  801.  per  cent.**  are  the  same  aa 
those  in  the  former  statute;  though  he  could  not  have 
failed  to  remark  that  the  words  ^*  per  annum'*  were 
omitted  in  the  6  Geo.  4.  c.  16. 

(a)  2  G.  &  J.  i5S. 
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But  tbis  brings  me  to  the  second  question  m  thb       1832. 
case.    It  is  contended  that,  admitting  the  construction      e^dv^ 
I  have  put  upon  the  act  to  be  correct^  the  charge  is       J^^l 
nevertheless  one  in  which  the  bankrupt  has  no  interest.  ^ 

That  appears  I  confess  an  extraordinary  proposition* 
Suppose  there  was  no  statute  whatever  on  the  sulyecti 
and  that  the  Lord  Chancellor  had  charged  the  assignee 
with  44*  per  cent*,  for  retaining  money  in  his  hands, 
and  that  by  means  of  this  charge  a  surplus  had  been 
created, — I  should  like  to  know,  who  is  to  have  the 
benefit  of  this?  Can  any  one  but  the  bankrupt  be 
entitled  to  this  surplus,  constituted  as  it  is  of  that  fund 
of  wluch  his  property  formed  a  pai^t?  I  may  refer  on 
this  head  to  the  cases  of  Treves  v.  Townshend  (a),  Ex 
parte  Lanet^b),  in  the  matter  of  HilUard(e),  and 
Haniejf  v.  Garret  (d),  which  appear  to  favour  the 
opinion  I  have  already  expressed.  The  advantage 
made  of  this  money  by  the  assignee  is  surely  part  of 
the  bankrupt's  estate.  Words  have  been  pressed  into 
this  case  more  than  things.  It  has  been  said,  that 
after  the  assignment  to  the  assignees  there  is  no  longer 
any  estate  of  the  bankrupt.  I  deny  this  position.  For 
all  the  acts  of  parliament,  and  every  case  upon  the  ob- 
ject, treat  the  property  most  distinctiy,  as  the  estate  of 
the  bankrupt,  subject  only  to  the  daims  of  the  credi* 
tors ;  and  the  bankrupt  continues  to  have  this  qu^Jified 
right  to  it,  until  all  the  affiiirs  are  wound  up.  This  Js 
dear  from  the  cases  of  Ex  parte  Archer  {e),  Ex  parte 
Roiah  (/),  and  Ex  parte  Langford  (g).    What  does 

(a)  \  Brawn,  384.  («)  2  G.  &  J.  110. 

(b)  1  Atk.  90.  (/)  1  G.  &  J.  158,  n.  (a). 

(c)  1  Ves.  jun.  89.  (g)  Ibid. 

(a)  niid.  23(r. 
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1832.  the  Vice-Chancellor  say  in  Ex  parte  Archer?  "  It  is 
Ex  parte  true,  that  to  support  an  application  of  this  sort,  the 
ind  aiioUicr.  l>ankrupt  must*  shew  that  he  has  at  least  an  apparent 
interest;  in  the  present  case,  I  think  that  he  has  not 
only  an  apparent,  hut  a  certain  interest"  That  was  a 
case,  indeed,  where  there  was  an  actual  surplus;  but 
if  the  construction  of  the  act,  to  charge  S02^  per  cent, 
per  annum,  is  the  right  one,  there  will  here  also  be  a 
surplus  to  which  the  bankrupt  will  be  entitled.  And 
even  by  directing  the  account  to  be  taken  against  the 
assignee,  with  the  mere  charge  of  SO/,  per  cent  upon 
the  gross  sum,  the  commissioners  have  already  given  a 
benefit  to  the  bankrupt  But  then  it  was  said  by  the 
Vice-ChanceUor,  in  the  report  of  his  judgment  on  the 
hearing  of  the  first  of  these  petitions,  that  as  the  amount 
of  dividend  was  less  than  10^.,  the  bankrupt  could  not 
upon  any  computation  be  entitled  either  to  allowance 
or  surplus.  This,  however,  turns  entirely  upon  the 
limited  construction  of  the  statute ;  for  on  the  other 
construction,  there  would  be  sufficient  to  pay  all  the 
creditors  20s.  in  the  pound,  and  leave  a  surplus.  Then, 
why  should  the  bankrupt  be  said  to  have  no  interest  in 
this  surplus?  He  had  an  interest  in  the  former  charge 
of  4/.  or  51.  per  cent.,  that  was  made  on  the  assignees 
for  the  retention  of  money  in  their  hands ;  and  there 
seems  to  be  no  reason,  why  he  should  not  have  the  same 
interest  in  the  present  charge  of  90/.  per  cent.  For  if 
otherwise,  it  would  be  a  bonus  held  out  to  an  assig- 
nee to  keep  the  bankrupt's  property  in  his  hands 
without  dividing  it.  It  was  called,  I  think  fairly 
enough^  by  the  counsel  for  the  petitioners,  liquidated 
damages  ;  for  the  legislature  has  in  effect  said  to  assig- 
nees, if  you  keep  the  bankrupt's  property,  we  will 
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ajMume  that  you  have  made  a  profit  of  it  to  the  extent  of       1 832. 
20/.  per  cent,  per  annum,  and  therefore  we  will  charge       Exwirte 

you  with  that  sum  in  account.  i^^fu 

■^  and  aaother. 

But  then  it  has  been  urged^  that  in  the  case  of  a 
penalty  of  500/.  (a)  imposed  on  a  gaoler  for  permitting 
a  bankrupt  to  escape  out  of  prison,  the  bankrupt  would 
clearly  have  no  right  to  any  share  in  this  penalty. 
There  will  be  time  enough  to  determine  that  question 
when  it  occurs.  At  present,  it  is  sufficient  to  say  that 
this  is  not  a  penalty.  But  supposing  the  mere  charge 
of  SOL  per  cent,  on  the  gross  sum  retained  by  the 
assignee  was  to  produce  a  surplus,  after  paying  the 
creditors  30«.  in  the  pound,  I  wish  to  know  who  is  to 
have  the  benefit  of  this  sum.  If  it  is  to  be  considered 
a  penalty,  it  cannot  go  back  to  the  assignees.  Then, 
is  it  to  go  to  the  crown?  The  crown  would,  I  am  sure, 
disclaim  to  receive  money  obtained  under  these  circum- 
stances. It  must  therefore  belong  only  to  the  bank- 
rupt, by  the  use  of  whose  moiiey  such  surplus  has  been 
created. 

It  bas  been  contended,  however,  that  the  104fth  sec- 
tion is  not  retrospective.  But  I  say,  that  the  4th  sec- 
tion of  the  40.  Geo  S.  c.  ISl,  giving  SOL  per  cent,  per 
annum,  is  brought  down  by  the  6  Geo.  4.  c.  16,  and  is, 
in  substance,  adopted  by  that  statute  in  the  fullest 
manner.  By  the  135th  section  of  the  latter  statute  it 
is  provided,  that  nothing  in  that  act  shall  affect  or  lessen 
any  remedy  which  any  person  has,  except  where  the 
alteration  is  expressly  declared,  that  is,  by  specific 
enactment.  Now,  is  there  any  specific  enactment  to 
alter  the  former  practice,  as  to  the  charge  of  SOL  per 
cent,  per  annum.     In  Ex  parte  Grundy  {b)  a  retro- 

(a)  See  6  G«0. 4.  c.  16.  e.  38.  (h)  Blont  &  M.  293. 
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1832.        speetiTe  eflfect  was  ^ven.to  the  56tli  section  of  the  act, 
ETpute      much  stronger  in  degree,  than  the  pre^t  case  would 

•nd'^Uict.  *d™*  ^^'  ^  ***®  ^^^  ^  ^^y  ^-  C?oorffwii  (6)  Chief 
Justice  Tindal  thus  expresses  himself. '  **  It  is  said, 
that  there  are  several  cases  in  which  the  construction  of 
this  act  of  parliament  has  heen,  that  it  should  apply  to 
commissions  which  had  been  issued,  and  were  then  in 
the  course  of  operation.  Thisit  may  be  the*  case,  when 
-the  law  has  been  altered  in  general  terms,  or  old  pro- 
vifflons  are  rie^nacted.  Such  a  genera).  alteMtion  of 
the  law  win  apply,  as  part  of  the  law  of  bankruptcy,  to 
commissions  issued  before  the  new  law ;  but  when  new 
provisions  are  introduced  which  apply  to  particular 
cases,  and  give  entirely  new  remedies,  we  must  look  at 
the  very  words  of  the  sections,  to  see  whether  tbqr 
«pp}y  or  not  to  by-gone  and  then  existing  commissions/' 
Now,  the  ^estion  here  is,  whether  this  is  not  an  qU 
provision  that  is  retained  by  the  section  1S&$  and  I  say, 
that  the  104th  section  is  no  new  enactment,  but  merely 
the  provision  of  the  old  statute  kept  alive.  Therefore 
it  appears  to  me,  that  the  assignee  in  tins  case  ought 
to  be  charged  with  the  JMU.  per  cent^  pet  antnum^  and 
that  the  petitioners  have  made  out  their  case,  as  to  the 
bankrupt's  •  interest  in  'fliis  charge* 

As  to  the  general  facts  of  the  case,  I  do  notknow 
how  it  is,  but  my  mind  is  so  constituted,  that  I  cannot 
but  lend  a  willing  ear  at  all  times  to  a  petition  for  an 
inquiry,  wh^re  the  law  has  been  sought  to  be  evaded; 
though  I  do  not  say,  that  where  a  party  has  no  legiti- 
mate  interest  in  the  question^  he  can  come  into 
a  Court  of  justice  to  demand  such  inqmry.  But  I 
think,  that  the  bankrupt  has  in  this  case  a  right  to  ask 

(a)  6  Bing.  6S4. 
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for  the  interposition  of  the  Court.    Those  who>  repre-       183^. 
sent  the  bankmpt  on  this  occasion  are  certainly  not      sTparte 
entirely  dear  of  blame*    But  if  the  petitioners  wish  to       p>wB 

^  ^  and  another. 

goon  and  will  gire  security  for  costs,  I  think  there 
ought  to  be  further  inquiry.  What  injury  can  this  do  to 
anyone?  I  would  give  the  bankrupt  the  benefit  of  this 
is/S&i  diough  he  is  not  wholly  blameless  in  these  toana* 
actiona.  The  commission  issues  against  him' in  1817) 
and  though  it  is  alleged  in  the  petition,  that  Husband 
die  assignee  received  large  sums  of  money,  in  .1818, 
yet  no  step  is  taken  by  the  bankrupt,  cor  those  who  le* 
present  him,  until  the  year  1331.  How  does  it  happen, 
that  the  bankrupt  laid  by  so  long,  and  .that  if  .he.  had 
any  cause  for  complaint»or  any  right  to  enforce  against 
the  assignee,  he  did  not  come  earUer  ?  In  that  respect 
I  think  he  was  wrong;  but ''  that  is  the  head  and  front 
of  his  o£fending.*'  It  is  dear,  however,  that  the  assignee 
has  miaeqnducted  himself;  for  it  has  been  found  by 
the  cpmmissionen,  that  he  improperly  retained  the 
money  from  1817  to  1831 ;  and  they  charge  him  with 
SL  per  cent,  on  one  sum,  and  the  greater  per  centage^ 
yis.  20L  per  cent,  upon  the  other. 

I  never  saw  sudian  assemblage  of  Jbets  as  there  are 
m  dus  case,  to  induce,  my  mind  to  come  to  one  plain 
irresistiUe  conclusion,  and  that  is,  dbiat  the  assignee 
throughout  these  transactions  was  wilfully  holding  back. 
A  contest  takes  fdace  between  the  assignee  and  the 
petitioners^  as  to  which  party  is  to  have  the  renewed 
camnrission*  Are  we  to  be  told  then,  whoever  gets  the 
renewed  x^mmission,  that  that  commission  is  mere  waste 
paper,  notwithstanding  the  assignee  has  adopted  and 
acted  upon  it  2  The  days  fixed  for  the  meetings  were 
the  19th  &  20th  of  May,  and  only  two  Commissioners 
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1 832.  appear.  Mr.  Rodd  was  in  Plymouthi  but  did  not  attends 
Ex  parte  This  is  altogether  very  strange,  if  we  are  to  give 
uid  another,  credit  to  some  of  the  expressions  sworn  to  in  one  of  the 
affidavits ;  and  I  must  confess  leads  my  mind  to  think, 
that  the  truth  was  Mr.  Rodd  did  not  wish  the  proceed- 
ings to  go  on ;  for  he  says  '^  he  was  not  inclined  to  act 
as  a  commissioner  under  the  commission."  It  is  sworn 
by  Mr.  Cole,  that  Husband  said  "  he  had  j^ven  him 
work  to  do  for  12  months,  without  meddling  with  him 
in  Aaron*s  affair.'*  But  the  case  does  not  stop  here. 
What  took  place  at  the  meetings  in  June  ?  The  as- 
signee and  his  solicitor  go  previously  before  the  Lord 
Chancellor,  and  get  another  renewed  commission,  with- 
out any  notice  to  the  bankrupt  or  the  petitioners ;  so  that 
only  one  commissioner  was  present  at  these  meetings, 
and  neither  the  assignee  nor  his  soUcitor  attended  either 
of  them,  though  the  meetings  had  in  fact  been  ap- 
pointed by  themselves.  They  had  also  previously 
advertised  the  meetings  in  May,  and  when  the  parties 
came  to  Plymouth  from  London,  ihey  found  that  the 
renewed  commission  could  not  be  opened,  it  having 
been  kept  back  by  the  assignee  and  the  solicitor,  nei- 
ther of  whom  chose  to  attend  the  meetings.  There  is 
one  fact,  likewise,  which  is  certainly  most  extraordinary 
in  these  transactions.  In  the  first  comnussion  there 
were  the  names  of  certain  commissioners  inserted ;  in 
the  second  commission  of  March  the  names  Vere  the 
same.  But  in  the  assignee's  renewed  commission,  who 
then  appear  as  the  commissioners  ?  It  gives  me,  I  must 
say,  an  unfavourable  opinion  pf  Mr*  Husbands  conduct 
in  this  business,  that  Mr.  Tomkin*s  name  should  have 
been  left  out  of  the  renewed  commission.  I  do  reaUy 
think,  for  some  reason  or  other,  Mr.  TomUn  was  sought 
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to  be  got  rid  of,  because  there  was  something  which       isSfi. 
ib^  J^innUn  would  not  have  done.     Can  I  say  then      ^ 

''  Ezparte 

that  this  ianot  a  case  which  calls  for  further  inquiry?        Lows 

and  tDothor. 

I  would  have  avoided  giraig  judgment  in  this  case,  but 
Icould  not,  injustice  to  the  public  and  the  parties  in- 
terested, help  doing  so. 

Lfooking  at  the  Vice-Chancellor's  judgment  on  the 

S6th  December  last,  without  any  authority  being  cited 

to  support  it,  I  cannot  say  that  it  carries  conviction  to 

my  mind.     My  opinion  is,  that  the  charge  ought  to  be 

SOI*  per  cent,  per  animm,  and  that  if  there  is  a  surplus 

die  bankrupt  is  lawfully  entitled  to  it.     For  I  think  the 

lOititi  section,  coupled  with  the  135th  section,  keeps 

alive  the  provision  of  the  49  Geo.  3.  c.  121.  s.  4.    And 

though  the  petitioners  are  no  doubt  culpable  in  lying  by 

30  long,  yet  there  is  not  one  fact  in  favour  of  the  re- 

spondentis.    I  am  of  opinion,  therefore,  that  this  is  a 

ease  tot  fiirther  inquiry,  subject  of  course  to  the  respon- 

sibQity  for  costs,  on  the  part  of  tiie  persons  seeking  such 

hupnry.    I  have  tihought  it  my  duty  to  ofier  these  ob^ 

servatxons,  at  greater  lengtii  than  I  could  have  wished  j 

as  I  have  the  misfortune  on  this  occasion  to  difier  with 

the  rest  of  my  learned  brethren,  but  whatever  bpinions 

I  have  formed,  whether  erroneous  or  not,  I  have  found 

some   smaU  degree  of  satisfaction  in  an  earnest  and 

anxious  endeavour  to.  arrive  at  the  trutii. 

Sir  J.  Cross. — I  regret  much,  that  I  -must  have  the 
isnttfdrtone  to  differ  on  tiud  occasion  with  one,  at  least, 
of  my  learned  colleagues,  especiaBy  after  the  anxious 
soB^tude  with  which  I  have  endeavoured  to  bring  my 
mind  to  a  just  conclusion  on  this  singular  and  compli- 
eated  case^    The  petitioners,  it  appears,  are  the  legal 

VOL.  I.  o 
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183^ 

Ex  pirte 

Lowe 

and  another. 


representatives  of  the  bankrupt,  by  virtue  of  an  assign* 
ment  of  the  Court  for  Relief  of  Insolvent  Debtors,  made 
many  years  after  the  bankrupt  had  obtained  his  certifi- 
cate. Great  pains,  however,  have  been  taken  to  sup- 
port these  petitions,  under  the  alleged  right  of  one  of 
the  petitioners,  as  a  creditor  entitled  to  prove  a  debt 
under  the  conunission.  But  as  they  have  preferred 
their  jomt  petition,  as  such  subsequent  assignees,  and 
have  in  that  character  only  sued  out  the  renewed  com- 
mission, I  think  this  Court  cannot  now  recognize  them 
in  any  other  capacity.  This  may  therefore  be  consi- 
dered, in  every  respect,  as  a  suit  between  a  bankrupt 
and  his  assignees,  and  as  such  I  propose  to  deal  with  it. 
On  the  behalf  of  the  bankrupt,  it  is,  amongst  other 
matters,  prayed  '^  that  the  Court  will  declare,  that 
in  respect  of  the  monies  belonging  to  his  estate,  which 
the  assignee  from  time  to  time  had  in  his.  hands,  or 
appHed  improperly,  the  assignee  is  chargeable  with  in- 
terest at  the  rate  of  S021  per  cent,  per  annum,  for  the 
time  the  same  have  been  so  misapplied  or  retained,  and 
not  with  interest  at  the  rate  of  SOL  per  cent  only,  with- 
out regard  to  time."  This  is  the  principal  matter  in 
dispute;  and  the  object  is  by  means  of  such  charge,  to 
work  out  an  ultimate  surplus  or  allowance  for  the  bank- 
rupt. And,  to  this  end,  the  counsel  for  the  petitioners 
have  insisted  upon  the  following  grounds:  1.  That 
the  assignee  is  by  law  liable  to  such  charge.  S.  That 
when  made,  it  will,  in  fact,  produce  a  surplus  in 
account  against  the  assignee.  S.  That  the  assignee  is 
bound  to  pay  over  such  surplus  to  the  bankrupt,  when, 
the  amount  shall  be  ascertained  on  the  final  settlement 
of  the  accounts.  But  if  they  have  failed  to  establisK 
any  one  of  these  grounds,  they  will  then  have  shovm  no 
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interest  in  the  petitioners,  entitling  them  to  apply  to        1832. 
this  Court  to  declare  that  the  charge  which  they  have       £x  parte 
proposed  ought  to  be  made  against  the  assignee.  •     and  another. 

For  the  purpose  of  establishing  the  liability  of  the 

assignee,  it  is  contended,  L  That  he  is  chargeable  for 

the  former  portion  of  the  time  which  has  elapsed,  by 

virtue  of  the  act  of  the  49  Geo*  3.  c.  ISl.,  notwith-« 

standing  the  repeal  thereof  by  the  5  Geo.  4.  c.  98., 

which  came  into  operation  on  the  1st  of  May  1826; 

S.  That  he  is  chargeable  by  the  last-mentioned  act 

during  the  period  of  its  continuance,*  notwithstanding 

its  repeal  by  the  6  Geo,  4.  c.  16.,  which  took  effect  on 

the  Ist  of  September  following.    3.  That  the  assignee 

is  chargeable  from  thenceforth  to  the  present  time,  by 

▼irtoe  of  such  third  act,  although  the  bank  (originally 

appointed  by  the  creditors  for  the  deposit  of  the  money) 

failed  about  that  time,  and  no  other  wa8'af);erwards 

appointed.  '  I  shall  not  at  present  dwell  upon  any  of 

these  intricate  points,  but  shall  assume  that  the  assignee 

is  so  chargeable,  and  that  the  charge,  when  made,  will 

produce  the  required  surplus;  and  shall  proceed  at 

once  to  the  third  general  question,  whether,  in  that 

case,  the  assignee  would  be  bound  to  pay  over  to  the 

bankrupt  the  final  balance  of  his  account  resulting  from' 

such  charge,  'after  having  paid  all  the  joint  and  several 

creditors  in  full,  with  lawful  interest  for  the  whole  time, 

and  discharged  all  the  expenses  of  the  commission.    It 

does  not  appear  to  me  necessary  for  this  purpose,'  either, 

on  the  one  hand,  to  decide  that  the  bankrupt  can  in  no 

case  be  entitled  to  a  surplus  -so  produced ;  or,  on  the 

other  hand,  that  he  is  in  pari  jure  vrith  the  creditors, 

and  entitled  in  every  such  case  to  have  the  charge  made 

for  his  own  benefit.    I  shall  careMly  confine  myself  to. 

o2*^ 
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IB82.       cases  Hke  the  present,  where  there  is  no^  original  sur« 

jgjjp,^      plus,  or  aDowaoce  due  to  the  bankrupt,  independendy 

ndauMtlfeer.    ^^  ^^  de&iilt  of  the  assignee,  and  where  the  bankrupt 

has  obtained  his  certificate,  and  has  sustained  no  injury 

from  such  defiiult. 

It  is  contended  on  the  part  of  the  bankrupt,  that, 
whether  reasonable, .  or  not,  he  is  by  law.  entitled  to 
derive  a  profit  from  such  defimlt,  though  not  otherwise 
aflfected  by  it;  and  that  this  Court  is  bound  to  assist 
hun  in  obl»ining  that  profit;  (bat  the  law  is  imperatiye, 
that  an  assignee,  who  retains  in  his  own  hands,  ot 
applies  to  his  own  use,  any  sum  of  mioney  of  the  estate 
of  the  bankrupt  exceeding  1002.,  must  be  chairged  with 
SO/,  per  cent  for  the  time  such,  money  shall  be  so 
retained  or  appUed,  and  that  the  surpbis,  if  any  should 
result  therefirom,  will  devolve  upoathe  bankrupt.  Now. 
I  agree  with  the  counsel  for  the  bankrupt^  that  this  is  a 
remedial^  and  not  a  p^a^  low*  But  I  have  always 
understood,  that  remedial  laws  are  intended  only  for 
the  relief  of  parties  injured  or  aggrieved  by  die  breach 
of  them,  and  who  alone  can  stand  in  need  of  any  remedy. 
It  is  repugnant  to  common  reason,  to  extend  a  remedial 
kw  to  a  party  who  has  no  grievance  to  complain  of. 
The'  remedy  must  be  co-extensive  with  the  mischief, 
against  which  the  law  is  intended  to  provide,  and  eei* 
Wfde  raiiane,  cessat  lex.  In  the  ^present  case,  the  cre- 
ditors are  the  only  party  ag^eved.  The  assignee  has 
r^etained,  and.. misapplied  their  money ^  and  they  may 
have  a  rigb^  if  any  of  the  three  acts  be  applicable  to 
this  case,  to  require  t^e  charge  in  question  to  be  made 
upon  him.  But  he  has  not  retained  or  misapplied  any 
money,  to  which  the  bankrapt  was  entided;-  and  be 
therefore  is  not  wronged  at  all.    He  was  entitled  to  no* 
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or^';ia/ surplus  or  allowance;  yet,  strange  to  say,  die        1832. 
petitioners,  who  represent  him,  have  made  it  matter  of      Exparte 
grave  eomplaint,  that  the  assignee  has  made  hun  an    ^d^^^JLer. 
allowance,  to  which  he  was  not  entitled,  and  which  I 
find  exceeded  5/.  per  cent,  on  the  gross  produce  of -the 
estate,  exclusive  of  all  expenses  incurred  in  procecuting 
the  commission.    As  far  as  regards  the  main  question, 
it  seems  to  me,  that  the  surplus  and  the  allowance  are 
in  part  raiiane. 

Whether  a  bankrupt,  having  a  right  to  a  surplus 
independently  of  such  default,  be  entitled  to  make  the 
charge  in  question,  I  am  not  now  called  upon  to  say ; 
but  I  am  of  opinion,  that  a  bankrupt,  who  rests  his 
claim  to  require  such  charge  solely  on  his  claim  to  an 
oltimate  surplus  to  be  thereby  produced,  has  no  legal 
interest  entitling  him  to  call  upon  the  Court  to  declare 
the  assignee  liable  to  such  charge,  whether  for  SO/,  per 
cent,  annually,  or  only  once.  I  abstain  from  giving  any 
opini<m  now,  in  which  of  these  two  forms  the  charge 
ought  in  such  cases  to  be  made ;  for,  be  that  as  it  may, 
I  think  the  judgment  of  the  yice-Chancellor,  as  far  as 
regalrds  this  matter,  ought  to  be  affirmed.  I  can  judi- 
ciaDy  iLnow  nottiihg  of  the  reasons  which  inducedthdt 
learned  judge  to  dismiss  the  petitions,  and  can  therefore 
only  say,  that  Whatever  they  are,  the  reasons  Which  I 
have  here  shortly  stated,  have  led  me  to  the  s^bie  c6n- 
chision.  This  being  disposed  of,  all  the  rest  of  the 
vohiminous  matters  that  remain  resolve  themselves  into 
a  questicm  of  coi^  which  I  think  had  better  be  re- 
served for  further  consideration  after  iS>e  judgment  of 
die  Court  on  the  principal  question  shaB  be  known, 
anfl  Ae  parties  have  decided  what  course  they  shall 
take  in  consequence  of  it. 


and  another. 
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1832.  Sir  6.  Rose. — ^After  all  the  time  that  has  been  con- 

J,      T        sumed  in  the  discussion  of  these  voluminous  petitions, 

^ZXar  *^®y  resolve  themselves  into  two  very  short  points : — 
1.  Whether  the  renewed  commission  of  June  18S1 
ought  to  be  superseded :  and,  S.  As  to  the  mode  of 
taking  the  account.  With  respect  to  this  latter  ques- 
tion, it  became  highly  material  to  consider, — and  indeed 
it  was  conceded  by  the  counsel  for  the  petitioners  to 
be  the  main  point  in  these  proceedings, — how  far  the 
order  to  take  such  accounts,  if  the  Court  were  disposed 
to  make  such  order,  should,  or  should  not,  contain  a 
declaration,  that  the  assignee  was  to  be  charged  with 
20L  per  cent  upon  money  improperly  retained.  But 
I  am  of  opinion,  that  the  petitioners  are  not  entitied  to 
any  declaration  whatever  on  this  subject;  and  therefore 
it  is  unnecessary  for  me,  on  the  present  occasion,  either 
to  assent  to,  or  dissent  from,  the  judgment  of  the  Vice- 
chancellor.  But,  with  regard  to  the  result  of  any 
inquiry  that  may  be  directed  in  this  matter,  so  far  as 
respects  the  costs,  I  have  little  hesitation  in  saying, 
that  a  bankrupt  cannot  stand  against  his  assignees  in 
enforcing  this  charge  of  @0/.  per  cent  And  I  hold  it 
to  be  equally  clear,  that  unless  the  renewed  commis- 
sion of  March  1831  was  a  valid  commission,  it  is  im- 
possible for  the  petitioners  to  found  upon  that  commis- 
sion any  right  to  supersede  the  subsequent  commission 
of  June  18S1.  It  is  material,  therefore,  to  inquire, 
whether  these  petitioners  had  any  right  to  take  out  a 
renewed  commission.  The  petitioners  are  the  assignees 
o{  Aaron  under  the  Insolvent  Act,  and  therefore  tiie 
commission  issued  by  tiiem  is,  in  effect,  the  commission 
of  the  bankrupt.  Now  can  a  bankrupt  issue  a  commis- 
sion against  himself,  either  upon  principle  or  authority? 
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Nothing  is  certainly  more  contrary  to  the  principle  of  18S2. 
the  bankrupt  law,  than  that  a  bankrupt  should  in  any  ETpute 
way  interfere  with  this  process  against  himself;  and,  in  ^^^^i^^ 
this  view  of  it,  before  the  late  act  took  effect,  a  concerted 
act  of  bankruptcy,  both  at  law  and  in  equity,  rendered 
the  commission  invalid.  It  is  not  my  intention  to  go 
through  the  statutes  upon  this  subject,  but  the  last 
Bankrupt  Act  (a),  from  which  alone  the  Chancellor 
derived  his  authority  to  award  a  commission,  expressly 
says,  he  must  do  it  upon  the  petition  of  a  credkar. 
Then  on  what  principle  is  a  renewed  OHmnission,  which 
is  to  give  effect  to  the  original  commission,  to  be  awarded 
on  the  petition  of  a  person  who  is  not  a  creditor?  The 
power  given  to  the  Chancellor,  to  award  each  commis- 
sion, is  predsely  the  same;  and,  considering  the  matter 
as  a  question  of  title,  would  any  purchaser  be  satisfied 
with  a  conveyance  from  assignees  under  a  renewed 
commission,  issued  upon  die  application  of  die  bank- 
rupt? The  cases  that  have  been  cited  in  the  course  of 
the  argument,  to  shew  that  a  commission  may  be  sued 
out  at  the  instance  of  the  bankrupt,  will,  when  pro- 
perly examined,  be  found  to  be  no  authority  whatever 
in  support  of  that  position.  In  Ex  parte  Waring  (&}, 
all  that  was  said  by  the  Vice-chancellor  was,  that  it 
was  not  necessary  that  a  person  should  be  a  creditor  to 
take  out  a  renewed  commission;  he  did  not  decide  diat 
the  bankrupt  might  take  it  out.  And  in  Ex  parte 
Galpin  (c),  where  the  bankrupt  petitioned  for  a  renewed 
commission,  the  same  learned  judge  expressly  said, 
that,  to  remove  all  doubt,  the  commission  should  be 
ordered  to  issue  on  the  petition  of  the  assignees,  and 
not  on  that  of  the  bankrupt.    Now,  if  there  was  ever  a 

(a)  6  Geo.  4.  c.  16.  s.  12.  (6)  1  Mont.  216.  (t)  Ibid.  207. 
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1832.  case  in  which  a  renewed  commission  might  have  issued 
^^'j^  pn  the  application  ^  the  4>anlarupt,  Ew  pifrie  Oalpm 
Mid^inote.  was  that  case;  for  all  the  credilors  had  been  paid  the 
foil  amount  of  their  debts ;  and  the  only  object  of  Ae 
renewed  commission  was>  to  enable,  the  bweikrupt  to 
Borrender,  for  the  purpose  of  petitioning  to  supersede. 
But  in  the  case  of  Ex  parte  Dumbett  (c),  which  oeour- 
red  before  Lord  EU&n  in  the  year  ISSS^  and  which 
was  an  application  of  a  bankrupt  to  supersede  a  renewed 
commissiony  Lord  Ekhm  exprefetsed  a  decided  opinion, 
that  he  had  no  authority  to  direct  a  renewed  commis- 
sion  to  issue,  except  upon  the  petition  of  a  creditor. 
A  bankrupt,  indeed,  is  the  last  person  in  the  world  to 
be  trusted  with  the  working  of  a  commission ;  for  he 
has  no  right  to  interfere  in  the  choice  of  assignees,  and 
in  many  other  acts,  which  can  only  be  done  legally  by 
creditors.  Therefore,  as  to  that  part  of  the  petition 
which  prays '  for  a  supersedeas  of  the  commission  of 
June  1831,  upon  the  preferable  title  of  the  former 
commission  of  Marbh,  1831,  the  petitionei^  have  no 
case;  and  as  this  petition  is  in  the  nature  of  an  appei^ 
it  must,  as  to  that  part  of  it,  be  dismissd  with  costs. 

It  has  been  saiid>  that  it  would  be  a  hardship  upon  a 
bankrupt,  who  may  hi^pen  to  have  a  large  interest  in 
his  assets^  that  he  should  be  prevented  from  taking  out 
a  renewed  commission,  when  such  a  proceeding  is  neces- 
sary to  prosecute  his  claim.  But  there  is  no  hardAip 
whatever  in  ihe  case.  The  bankhipt  has  only  to  call 
upon  lus  assignees  to  take  ont  a  reticfwed  commission, 
and  if  they  refuse,  then  to  present  a  short  petition  to 
compel  them ;  and  they  mufst  either  do  so,  or  show  that 

*  There  is  a  note  of  this  case  in  the  books  of  the  Secretary  of  Bankrupts. 
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the  bankrupt  baa  no  interest  to  warrant  aueh  an  appli*       1832« 
cation.-    If  tius  oouraeliad  been  adopted  in  the  present      £7«LTte 
instance,  much  time  and  expense  would  have  been    ^u/'^^^er. 
saved. 

It  remains  then  to  consider,  bow  far,  on  the  present 
occasion,   we   ore  .bound  to  give  a  decision,    as  to 
the  chai^  of  SQl.  per  cent*  on  the  m<mey  retained 
by   the  .assignee,   contrary  to   the  direction  of  the 
statute;.. whether  or  not  the  charge  is  to  be  taken  as 
901.  per  cent.  fMraimiMi,  or  as  one  siK^k  ^smn  of -90/: 
per  cent.,  I  have  long  entertained  an  (pinion,  which, 
in  this  case,  it  is  unnecessary  to  exf^ess;  for  the^ques- 
tion  here  is,  has  the  itmkntpi  a  right  to  ms&e  tUs 
diaqpe  upon  ihe  ass^poee?    Now  this  must  depend 
either  on  the  provisions  of  the  statute,  or  on  ihe  rela- 
ticHi  between  them  of  trustee  and  cestui  que  trust — • 
But  first,  according  to  the  language  of  the  statutes,  the 
bankrupt  can  be  looked  upon  in  no  other  Hghtthan  an 
insohECHt^  or  a.<fraudulent  debtor.     I  challenge  any  one 
to  look  ^through  the  different  acts,  and  say,  however 
great  may  be  die  modem  sympathy  for  baidtmpts, 
whedier  the  bankrapt  is  nc«  urafbrmly  treated  by  lihef 
legiskture  as  ciither  insdbrent,  or  fraudulent,  and  in' 
many  instances  as  both.    Next,  biA  to  any  relation  of 
tniateeand  cestui  que  trust  subsisting  between  the  as- 
signees and  <the  bankrupt,  there -can  be  nothing  col- 
lected &om  the  6Sd  section  of  the  Bandcrupt  Act, 
diseetkig  the  Commissioners  to  convey  the  bankrupt's 
estate  to  the  aasignees^  or  indeed  from  any  other  sec- 
tion lof  the  act,  from  which  tocfti  a  relation  can  be 
inferred.    It  can  only  begin  to  subsist,  where  there  is 
an  actual  surjdus  of  the  bankrupt's  property,  and  not  a 
moment  b^cnre.    The  only  benefits  to  the  bankrapt 
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18S£.  which  the  statute  contemplates  are,  his  allowance,  and 
£z  parte  his  Certificate;  in  each  case  recognizing  him  as  insol- 
and  uioUier.  7^^^  &nd  M  probably  also  fraudulent.  Who  are  to 
choose  the  assignees  under  his  commission?  The  cre- 
ditors, simply.  This  Court  will  remove  them,  if  the 
bankrupt  in  any  way  interferes  in  the  choice.  The 
assignees,  then,  under  the  statute  are  the  trustees  of 
the  credUors,  and  not  of  the  bankrupt, — ^it  is  the  money 
of  the  creditors  9  which  the  statute  considers  the  assig- 
nees as  holding,  and  the  Commissioners  are  required 
to  audit  the  account  of  the  assignees,  for  the  express 
purpose  .of  a  dividend  among  the  creditors.  The 
assignees  are  required  to  state,  and  do  state,  in  this 
account,  all  the  monies  they  have  received.  But  are 
they  required  to  state,  or  do  they  state,  the  charge  of 
SO/,  per  cent.  ?  No.  The  Commissioners  are  directed 
to  charge  them  wi^  the  SOL  per  cent.,  should  the 
occasion  call  for  it;  but  it  is  not  to  form  an  item  of 
account ;  the  Commissioners  are  merely  to  make  it  a 
penal  incident  to  the  account,  and  divide  it  among  the 
creditors.  The  staiuie  recogniises  no  interest  of  the 
bankrupt  in  this  charge,  and  in  practice  all  interference 
on  his  part  is  excluded.  When  there  is  a  surplus 
of  the  bankrupt's  estate,  what  remedy  has  he  under 
the  statute,  if  the  assignees  refuse  to  hand  it  over  to 
him?  Can  the  Commissioners  make  an  order  on  the 
assignees  to  pay  it  to  the  bankrupt,  as  they  can,  with 
respect  to  a  dividend  among  the  creditors  ?  Unques- 
tionably not.  For  when  the  bankrupt's  surplus  arises, 
the  jurisdiction  of  the  Commissioners  is  gone.  It 
ceases  with  that  which  should  have  prevented  its  very 
existence,  namely,  with  the  bankrupt's  solvency.  But 
it  is  at  this  period,  that  the  relation .  of  trustee  and 
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cestui  que  trust  begins  to  operate  between  the  bank-  1832. 
rupt  and  his  assignees,  upon  the  ordinary  principle  of  ETpaTu 
a  Court  of  equity;  and  the  ordinary  mode  of  proceed-  ^J^o^tiw, 
ing  would  be,  for  the  bankrupt  to  petition  this  Court 
for  an  order  on  the  assignees  to  pay  over  the  surplus, — 
not  by  force  of  any  enactment  in  the  statute,  but  on 
general  principles  of  equity;  for  this  mode  of  proceed- 
ing, though  in  form  a  petition  in  bankruptcy,  is,  in 
effect,  a  suit  in  equity ;  and  in  many  cases, — as  where, 
for  example,  there  is  a  partner  who  is  not  a  bankrupt, — 
it  ought  in  strictness  to  be  so.  The  bankrupt  therefore 
must  proceed,  according  to  that  mode  of  taking  ac- 
counts between  trustee  and  cestui  que  trust,  adopted 
in  Courts  of  equity.  If  the  assignees  have  employed 
the  surplus  and  made  a  profit  of  it,  they  must  be 
charged  with  that  profit,  or  with  interest,  at  the  option 
of  the  bankrupt,  their  cestui  que  trust.  But  if  you 
put  your  foot  into  a  court  of  equity,  you  can  acquire 
no  locus  standi,  from  the  incident  of  any  penalty  im- 
posed on  the  assignee  in  taking  the  account  And,  as 
already  suggested,  if  the  bankrupt  was  in  partnership 
before  his  bankruptcy,  the  surplus  then  cannot  be  de- 
termined, without  having  before  the  Court  his  partners, 
or  their  representatives.  For  without  their  consent, 
what  jurisdiction  is  there,  as  to  them,  in  the  bank- 
ruptcy ?  This,  too,  will  serve  to  try  the  claim  of  the 
bankrupt  to  the  charge  of  20L  per  cent.  Is  it  to  be 
pretended,  that  this  SO/,  per  cent,  is  to  follow  all  the 
results  of  the  commission  ?  For  if  it  is  to  be  considered 
as  the  bankrupt's  property,  it  must,  before  he  can 
touch  one  sixpence  of  it,  go  over  to  the  joint  estate,  and 
be  divided  among  creditors,  who  would  have  no  more 
right  to  it  than  I  should  have. 


and  another. 
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1832.  Upon  the  whole,  the  inpreesifm  of  mjr  mind  is,  <hat 

the  Viee-Chaneellor*8  decision  in  this  case  should  be  in 

£x  parte 

LowiL^  all  respects  confirmed.  But,  if  the  -  petitioners  aie  in- 
clined to  take  an  order  for  an  account,  then,  as  there  is 
80  great  jur  improbabSity  of  a  surplus,  without  the  aid 
of  the  20i.  per  cent.,  I  think  it  but  reasonable,  before  the 
assignee  is  conunitted  to  such  an  account,  .that  he 
should  he  secured  as  to  his  costs.  If  the  petitioners, 
therefore,  ure  wffling  to  gvre  this  seeortty,  I  have  no 
objection  that  it  shotdd  be  referred  to  a  London  Com-* 
miBsioner  to  take  the  account,  without  any  declaration,' 
however,  as  to  flie  right  to  charge  the  SOL  per  cent. 
But  when  I  consider  aU  the  circomstances  of  this  case ; 
tibe  utter  improbalrility  of  any  actual  surplus ;  the  na- 
ture of  the  claim  made  by  the  petitioners;  the  silence 
a£  the  bankrupt  during  ao  many  years^  his  omitting  to 
insert  this  claim  in  his  schedule,  upon  taking  the  be- 
nefit of  the  Insolvent  Act ;  the  absence  of  tiie  bank- 
rupt's partner,  or  his  representatives,  who  ought  stricdy 
to  have  been  parties  to  tiiese  proceedings;  when  I' 
consider,  too,  the  motives  which  appear  to  have  led  to 
this  litigation;  I  must  confess — without  saying  how  far 
I  approve  of  the  condudt  of  the  assignee,  or  his  solicitor, 
in  this  bankruptcy — ^I  should  altogetiier  have  been  bet- 
ter satisfied  in  giving  fiill  effect  to  the  Vice-Chancellor's 
order,  and  in  dismissing  these  petitions  witii  costs. 
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IBSft. 


Ex  parte  Cox.  

1  HE  petitioners  in  this  case  were  the  petitioning  ere-   Line^Wi  inn, 
diftots  against  a  bankrupt^  the  greater  part  of  whose  xhe  droam- 
credkors  resided  at  Devonport^  but  the  petitioners  S^^^dE^' 
themaelTes  resided  at  Beanunster^  Which  was  Smiles  ^^||f85 
distant  from  the  former  pUi6e«    For  th^  convenience  of  '^  ^  ^t 

place  where  the 

the  general  body  of  the  creditors,  the  petitioners  con-  fiat  ii  to  be 

opened,  is  not, 

senied  that  the  fiat  should  be  worked  at  Devonport;  of  itwif,  a  suf- 
ficient reason  for 
and  they  now  applied  to  the  Court,  that  the  general  dispensing  with 

ord^;  (a)  might  be  dispensed  with,  whid)  requires  the  attendance 

pecBonal  attendance  of  the  petitioning,  ciceditor  at  the^  misJonen  taT' 

opening  of  the  fiat,  on  the  ground  of  Devonport  beings  ^'^^ 

at  so  great  a  distance  from  their  place  of  residence,  and 

there  being  no  direct  public  conveyance  between  the 

two  places. 


Mr.  H.  N.  Coleridge^  for  the  petitioners,  referred 
to  re  Graham,  Buck  47,  where  the  petitioning  creditor, 
who  was  called  by  business  into  the  country,  was  allow- 
ed to  prove  his  debt  by  affidavit  before. the  commis- 
sioners in  London. 

Sir  6.  Rose  thought  there  was  no  reason  why  the  • 
petitioning  creditor  should  be  compelled  to  travel  such^ 
a  distance,  if  his  affidavit  satisfied  the  commissioners  of 
tile  validity  of  the  debt.  He  never  knew  of  such  an 
appKcation  having  been  refused,  except  in  Ex  parte 
WiOiamsan,  1  Jac.  &  W.  240;  but  in  that  case  tiie 
excuse  offered  for  non-attendance  was,  that  the  distance 
was  only  47  miles. 

(a)  2e  Nor.  1796.    Sm  2  Detc.  B.  L.  94. 


206  CASES  IN  THE  COURT  OF  BANKRUPTCY, 

1832.  The  rest  of  the  Court,  however,  were  of  opinion, 

£x  ptrte  ^^^  although  there  may  be  instances  of  personal  incon- 
^®*'  veni^ice,  which  might  induce  the  Court  to  depart  from 
the  general  rule,  yet  that  there  were  not  sufficient 
grounds  stated  in  this  case  to  dispense  with  the  perso- 
nal attendance  of  the  petitioning  creditor;  that  if  the 
question  was  to  be  decided  by  distance  alone,  it  would 
be  difficult  to  fix  what  distance  should  authorize  the 
dispensation ;  and  that  although  the  petitioners  stated 
there  was  no  direct  conmiunication  between  Beaminster 
and  Devonport,  they  did  not  state  that  there  was  not  a 
conveyance  to  DeVonport  within  a  short  distance  of  the 
town  of  Beaminster. 

Petition  dismissed  (a). 


Linc6in*i  Inn,  Ex  parte  Jeffery,  in  the  matter  of  Twort. 

February  16,       . 

When  a  matter  A.  Contract  had  been  made  by  the  bankrupt  previous 
toajud^         ^o  ^^  bankruptcy,  as  to  the  sale  of  some  timber  on  his 

estate.  And  upon  an  application  for  an  order  of  refe- 
rence to  the  commissioners  to  certify  whether  the 
contract  was  beneficial  for  the  creditors  of  the  bank- 
rupt, the  Court'said,  that  one  of  the  judges  would  take 
the  reference,  and  the  same  in  all  cases  where  it  had 
been  the  practice  hitherto  to  refer  any  matter  to  a 
Master  in  Chancery. 

(a)  The  distinction  that  appears  to  be  dedncible  from  the  cases  relating 
to  the  personal  attendance  of  the  petitioning  creditor  is,  that  his  attendance 
will  not  be  dispensed  with  on  the  groand  merely  of  its  being  inconfenient 
to  himself,  but  only  in  cases  of  imperative  necessity,  as  where  be  is  prevented 
by  illness,  or  other  excuse  of  the  like  nature.    Ex  parte  Edtoardt,  8  Ves.  318. 
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Ex  parte  Austin,  in  the  matter  of  King. 


T'tttci  1  •  •  i»  •     1  1  n  t         Lincoln's  Inn, 

1  HIS  was  the  petition  of  an  eqmtable  mortgagee  of  the    February  7. 
bankrupt's  lease,  for  a  sale  of  the  demised  premises ;  S^it^^^^ 
and  the  petitioner  further  prayed,  that  the  Court  would  ^^^}^  ^f  P^" 

*  r-     .^      »  section  of  the 

declare  the  deposit  of  the  lease  to  constitute  a  lien  bankrupt  act. 
upon  the  fixtures,  as  well  as  on  the  premises  specified 
in  the  lease* 

Mr*  MoniagUf  for  the  assignee,  said,  it  would  save 
the  expense  of  an  inquiry  before  the  commissioner,  if 
the  Court  would  intimate  its  opinion  on  a  point,  which 
had  not  yet  been  formally  decided  by  any  Court  sitting 
in  bankruptcy;  and  that  was,  whether,  or  not,  tenant's 
fixtures  in  the  order  and  disposition  of  the  bankrupt, 
as  tenant,  passed  to  the  assignees  under  the  7Sd. 
section  of  the  6  Geo,  4.  c*  16.  In  Horn  v.  Baker  (a), 
it  was  decided  by  the  Court  of  King's  Bench,  that 
fixtures,  which  were  not  fixed  to  the  freehold,  did  pass 
to  the  assignees,  as  being  left  by  the  true  owner  in  the 
possession,  order  and  disposition  of  the  bankrupt  as 
reputed  owner. 

Mr*  Swanston,  for  the  mortgagee*  There  can  be  no 
doubt  that  there  is  in  this  case  an  equitable  mortgage, 
as  far  as  the  house  is  concerned.  And  with  respiitt'to 
the  fixtures,  it  is  questionable,  whether  they  are*  not 
exempt  firom  the  operation  of  the  72d  section,  as  being 
utensils  let  out  to  traders  by  the  usage  of  the  trade  in 
which  the  bankrupt  was  engaged*  This  was  a  distinc- 
tion taken  by  the  Court  in  Horn  v.  Baker,  and  recog- 
nized in  the  later  case  of  Storer  v*  Hunter  (&). 

(a)  9  East,  215.  (6)  3  B.  &  C.  368. 
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£z  parte 

Austin. 
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Sir  G.  Rose. — I  have  no  hesitation  in  saying,  that 
where '  fixtures  are  capable  of  removal,  as  15etween 
landlord  and  tenant,  without  injury  to  the  freehold, 
they  are  within  the  order  and  disposition  of  the  bank- 
nifit; 


The  rest  of  the  Coutt  declined  giving  an  opinion, 
until  die  commissioner  had  made  his  report  as- to  the 
nature  of  the  mortgage  property,  and  of  the  fixtures 
dlaiin^  by  the  mortgage. 


•       • 


The  ease  was,  iSiereforer  refitted  to  tiife  d6mmis- 
sioner. 
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Ex  parte  Ellis  and  others^  in  the  matter  of  ISS2. 

Troughton  and  Watts,  , .  "77"  r 

Lincoln  t  Inn, 
Ftbruary  16. 

1  HIS  was  an  application  on  the  part  of  the  assignees,  By  i  &  2  w.  4. 
and  the  majority  of  the  creditors,  of  the  bankrupts,  Coart  has  power 
that  the  appointment  of  the  official  assignee  might  be  offi^Um^ee, 
rescinded,  under  the  following  circumstances,  which  ^erlLSmee^ 
were  stated  in  the  petition.  The  commission  was  By  •«:«»»  40 
issued  before  the  Bankruptcy  Court  Act  came  into  nonerha«adi«. 

■^     ''  cretion  to  ap- 

operation,  but  the  choice  of  assignees  did  not  take  point,  or  not  to 

appoint,  an 

place  till  afterwards.     The  bankrupts  stopped  payment  official  as- 
some  time  previous  to  the  issuing  of  the  commission,  a  commission 
and  absconded  with  a  large  sum  of  money,  on  which  that  act  began 

1  •  •  •        1  A  to  operate*  But 

occasion  the  petitioners  were  appomted  trustees  of  where  the  Com- 
their  estate,  to  protect  it  on  behalf  of  the  creditors.  toJSS  Mer 
They  took  that  trust  upon  them,  and  preserved  the  ^'^^^on** 
stock  in  trade  of  the  bankrupt  till  the  commission  was  ^  ^^^.  ^* 

'^  not  on  this 

opened,  and  the  messenirer  put  in  possession.    The  ground  aione 

r        ^       ^  o        r-  r  ^  remove  the  of- 

stock  consisted  of  an  extensive  assortment  of  linen  ficial  assignee. 
drapery  and  haberdashery;  and  the  petitioners,  being 
in  the  same  trade  as  the  bankrupts,  were  perfectly 
acquainted  with  the  best  mode  of  realizing  it,  and 
had  made  arrangements  for  its  immediate  sale;  in 
which  event  the  proceeds  would  be  forthwith  paid 
into  the  Bank  of  England,  where  the  petitioners  had 
opened  an  account  in  their  joint  names.  A  strong 
disposition  was  felt  by  all  the  creditors  at  the  second 
meeting  against  the  appointment  of  an  official  assignee, 
on  account  of  the  burthen  which  they  conceived  such 
iqppointment  would  be  to  the  estate.  The  credi- 
tors, therefore,  wished  to  decline  the  advantage  ten- 
dered them  by  the  statute,  of  having  an  official  assignee; 

VOL.  I.  p 
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IS32,        but  the  Commissioner  at  the  third  meeting  felt  bound 
£j^^j^       to  appoint  one,  assigning  the  following  reasons  why  he 

and'oSere.     th<>ught  he  had  no  discretion. 

'^  I  am  in  this  case  requested  not  to  appoint  an  offi- 
cial assignee.  It  is  stated  to  me,  that  it  b  the  wish  of 
the  creditors  that  an  official  assignee  should  not  be 
appointed,  partly  because  it  would  be  an  unnecessary 
expense,  and  partly  because  there  are  documents  which 
ought  to  be  kept  secret,  and  which  might  be  disclosed 
if  an  official  assignee  were  appointed.  I  give  no  opinion 
upon  the  sufficiency  of  those  reasons,  assuming  even 
that  they  are  founded  on  fact,  because  I  do  not  think 
myself  at  liberty  to  exercise  any  discretion  as  to  the 
appointment  of  an  official  assignee.  I  consider  myself 
bound  to  appoint  one.  The  clauses  in  the  new  act 
which  are  mentioned,  are  the  40th,  45th,  46th,  and 
47th.  The  three  last  specify  the  sources  of  revenue  to 
the  Court;  the  45th  provides  for  a  fiat;  the  46th  for 
fiats  and  commissions  worked  in  the  Court;  the  47th 
for  commissions  retooved  into  the  Court  after  the  choice 
of  assignees.  It  is  plain,  that  neither  the  45th  nor  47th 
section  applies  to  the  present  case,  for  in  this  case 
there  was  no  fiat,  but  a  commission;  and  assignees  had 
not  been  chosen  before  the  1 2th  January  1 833.  The  46th 
section  alone  applies:  SOI,  must  be  paid  for  working  the 
commission — but  by  whom? — By  the  official  assignee; 
that,  of  course,  implies  that  an  official  assignee  should 
be  appointed.  It  is  said,  that  the  40th  clause  leaves  it 
discretional  with  the  Commissioners  to  appoint,  or  not; 
but  reading  that  clause  in  connection  with  the  other 
three,  I  am  of  opinion,  that  it  was  intended  that  that 
discretion  should  be  exercised  only  in  cases  where  the 


SITTINGS  AFTER  HILART  TERM,  2  WILLIAM  IV.  211 

regular  choice  of  assignees  had  taken  place  before  the  1832. 

12th  of  January.  ex  parte 

(Signed)    R.G.C.Fane.  Jl^n. 
Court  of  Bankruptcy,  February  2,  \9S2r 

Mr.  Swafutony  for  the  petitioners,  contended,  that  they 
were  the  best  judges  of  their  own  interests,  and  had  a 
right  to  decline,  if  they  chose,  the  advantage  of  an 
official  assignee.  The  question  is,  whether  the  Com- 
missioner is  bound  to  make  the  appointment,  as  a  mere 
ministerial  act,  contrary  to  the  wishes  of  the  creditors. 
The  reluctance  of  the  creditors  was  not  on  account  of 
any  personal  objection  to  the  official  assignee,  but 
merely  on  the  ground  of  the  expense  to  the  estate. 
The  sum  and  substance  of  the  reasons  assigned  by  the 
commissioner  is,  that  as  each  commission  is  chargeable 
by  the  act  with  the  sum  of  20L,  which  is  directed  by 
the  46th  section  to  be  paid  by  the  official  assignee,  the 
Commissioner  thought  he  had  no  discretion ;  and  that 
an  official  assignee  must  in  every  case  be  appointed, 
except  where  assignees  had  been  chosen  before  the 
act  came  into  operation,  when  he  admits  he  had  a  dis- 
cretion under  the  40th  section.  The  petitioners  did 
not  dispute  that  die  SOL  ought  to  be  paid,  but  they 
deprecated  the  appointment  of  an  official  assignee  for 
that  sole  purpose,  when  that  would  be  productive  of 
such  an  unnecessary  expense  to  the  estate.  The  value 
of  the  bankrupts'  stock  in  trade  was  12,000/.,  so  that 
the  fees  of  the  official  assignee,  at  the  rate  of  2|  per 
cent,  would  amount  nearly  to  300/.,  and  this  sum  he 
would  be  entitled  to  receive,  without  any  adequate 
benefit  to  the  estate.  The  40th  section  of  the  new 
act  is  not  drawn  with  the  most  consummate  accuracy, 

p2 
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1 882.       in  using  the  words  "  existing  assignee  ;*'  and  this  induced 
£jj    ^      the  Commissioner  to  think,  that  the  discretion  given  him 

and'otheis  ^y  ^^^  ^'^  section  was  only  intended  to  apply  to  those 
cases,  where  the  assignees  had  been  chosen  before  the 
act  came  into  operation.  [Ersiinef  C.  J.  If  you  will 
refer  to  the  2^  section,  that  will  assist  us  to  interpret 
the  meaning  of  the  40th  section.  The  22d  section 
expressly  declares,  that  the  official  assignee  is  in  atf 
cases  to  act  with  the  assignees  to  be  chosen  by  the 
creditors.]  The  provisions  of  the  22d  section  seein  to 
be  confined  to  the  proceedings  under  a  fiat,  and  not  to 
those  under  a  commission  issued  before  the  passing  of 
the  act.  But  whatever  may  be  die  construction  of 
these  sections,  there  is  no  dispute  that  under  the  36th 
section  the  Court  has  the  power  to  remove  any  assig- 
nee, and  as  there  are  no  words  to  limit  this  poWer  to 
any  particular  assignee,  it  of  course  extends  to  any 
official  assignee.  The  question  therefore  was,  whe* 
ther  the  Court  would  now  exercise  this  power,  in 
accordance  with  the  wishes  of  the  creditors,  and  for  the 
benefit  of  the  estate* 

Mr.  Rogers,  for  the  official  assignee.  Whenever 
the  Court  removes  an  assignee,  it  is  for  the  purpose  of 
appointing  another;  but  here  no  other  is  specified, 
nor  would  that  indeed  meet  the  object  of  the  peti- 
tioners. The  legislature  has  declared  in  its  wisdom, 
that  there  should  in  every  case  be  an  official  assignee, 
through  whom  the  proceeds  of  a  bankrupt's  estate 
might  be  passed  to  the  Accountant  General,  and  whose 
duty  it  is  to  do  certain  other  acts  for  the  protection 
of  all  the  creditors.  The  2Zd  section  of  the  act  is  the 
most  material  on  tiiis  subject,  and  that  is  imperative. 
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[Sir  A.  Pell.  Is  it  contended,  that  the  appointment  1832. 
of  an  official  assignee  is  to  depend  upon  the  wishes  of  sTparte 
the  creditors  ?  Sir  J.  Crass.  That  would  lead  m  all  „|^^J^ 
cases  to  the  conclusion,  that  the  official  assignee  is  not 
to  be  appointed,  if  the  creditors  disapprove.]  It  is  said, 
that  the  assignees  chosen  by  the  creditors  have  made 
every  arrangement  for  selling  the  bankrupts'  stock, 
and  that  an  official  assignee  would  have  therefore 
nothing  to  do;  but,  by  the  S3d  section  of  the  act,  the 
official  assignee  is  expressly  excluded  from  intermed- 
dling with  the  sale  of  the  bankrupt's  effects ;  so  that 
matters  would  go  on  just  the  same,  if  the  assignees 
had  not  made  any  arrangement  for  that  purpose.  Then 
it  is  said,  that  the  petitioners  have  opened  an  account 
at  the  Bank;  but  that  is  in  their  own  names,  and  the 
act  expressly  says,  that  a  public  officer,  the  Account- 
ant General,  is  to  have  the  control  of  all  the  assets  of  a 
bankrupt's  estate,  as  a  check  upon  the  general  assignees. 
The  official  assignee,  also,  gives  security  to  the  amount 
of  6000/.  for  the  due  administration  of  the  bankrupt's 
funds,  which  the  other  assignees  do  not;  and  yet  they 
contend,  in  the  face  of  the  act  of  parHament,  that  they 
ought  to  keep  the  control  over  the  funds  of  the  bankrupt. 
There  is  no  ground  for  this  application,  unless  it  can 
be  shown  that  the  Commissioner  had  a  discretion;  and 
the  40th  section  is  not  discretionary  as  to  the  appoint- 
ment of  an  official  assignee,  but  merely  gives  the  com- 
missioner a  discretionary  power  to  appoini  some  one 
out  of  the  list  of  official  assignees.  But  supposing 
that  the  Commissioner  had  a  discretion,  and  had  exer- 
cised it,  could  this  Court  control  a  judge  in  cases  where 
he  had  equal  power  with  itself,  and  where  he  does  not 
exceed  his  authority  ?    For  by  section  30  the  right  of 
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1832.  appeal  from  a  Sub-division  Court  of  the  Commissioners 
£^j^^  is  confined  to  matters  of  law  or  equity,  or  of  the  reAisal 
ud'oUien.  ^'  admission  of  evidence.  And  the  objection  urged  in 
this  case  is  founded  on  neither  one  nor  the  other.  In 
like  manner  the  31  st  section  limits  the  appeal  from  the 
decision  of  any  one  of  the  Commissioners;  so  that  the 
Court  has  in  this  instance  no  authority  over  the  Com-* 
missioner.  Whenever  the  sum  of  SOL  is  payable  to 
the  Accountant-General,  under  the  provisions  of  the 
46th  section,  the  act  contemplates  the  appointment  of 
an  official  assignee;  for  he  alone,  and  no  other,  14 
directed  to  make  this  payment.  When  it  is  said,  that 
a  large  body  of  creditors  have  come  forward  to  express 
their  wishes  on  this  occasion,  it  is  not  pretended  that 
(M  the  creditors  concur  in  this  application ;  and  the 
smallest  in  amount  is  as  much  entitled  to  the  protection 
of  the  legislature,  as  those  who  have  joined  in  this 
petition. 

Mr.  Swansion,  in  reply.  When  the  bankrupts'  estate 
will  be  burthened  with  so  heavy  an  expense  as  that  of 
300/.,  for  the  sake  of  an  official  assignee,  and  the  estate 
will  receive  no  adequate  benefit  from  this  appointment, 
the  creditors  have  good  reason  for  objecting  to  it.  [Sir 
A.  Pell*  You  are  assuming  that  the  official  assignee 
will  receive  300/.  But  the  Judges  have  made  an  order, 
that  the  remuneration  of  the  official  assignee  shall  be  in 
proportion  to  his  services.]  The  order  (a)  recommends 
the  Commissioners  to  allow  the  official  assignee  1/.  per 
cent,  on  the  monies  he  receives,  and  \\l.  per  cent,  more 
on  the  monies  actually  to  be  divided.  If  the  legislature 
impose  on  the  creditors  a  benefit, — which  they  may 

(a)  See  App.  p.  nviii.  Rale  xxvn. 
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possibly  mbinterpret, — ^may  they  not  decline  the  benefit,  1832. 
or  take  the  opinion  of  this  Court  whether  they  are  £z  parte 
bound  to  accept  it,  contrary  to  their  wishes?  The  36th  and  othen. 
section  of  the  act  enables  this  Court  to  remove  any 
assignee.  [The  Court  here  intimated  that  they  were 
satisfied  of  their  power  to  remove,  and  that  the  36th 
section  extended  to  official  assignees,  as  well  as  those 
appointed  by  the  creditors.]  Then  I  am  to  contend, 
that  that  section  enables  the  Court  to  remove  an  assig* 
nee;  although  no  other  is  appointed.  The  practice 
before  was  different,  because  the  assignee  was  then  in 
all  cases  chosen  by  the  creditors.  I  submit  that  the 
Commissioner  has,  in  the  first  instance,  a  discretion  as 
to  the  appointment  of  an  ofiicial  assignee;  but  if  not, 
then  that  this  Court  may  exercise  such  discretion.  The 
deliberate  opinion  of  the  creditors  ought  to  be  a  cir- 
cumstance of  great  weight,  and  they  have  undoubtedly 
a  right  to  entertain  an  opinion  as  to  what  is  most  con* 
ducive  to  their  own  interests.  Will  not  this  Court, 
therefore,  regulate  its  decision  by  the  opinions  and 
wishes  of  the  parties  interested, — not,  indeed,  so  as  to 
curtail  or  fetter  the  judgment  of  the  Court, — but  to 
serve  as  a  sort  of  guide  for  the  exercise  of  its  judgment 
and  discretion?  For  if  in  any  case  the  Court  has  the 
power  to  remove  the  official  assignee,  it  seems  reason- 
able that  it  should  do  so  on  the  present  occasion,  when 
the  measure  would  prove  so  decidedly  beneficial  to  all 
the  creditors  of  the  bankrupt. 

• 

Erskinb,  C.  J. — Upon  looking  at  this  act  of  parlia- 
ment, there  can  be  no  doubt  of  the  power  of  the  Court 
to  remove  any  assignee,  official  or  otherwise,  withotit 
being  under  the  necessity  of  appointing  another.    For 
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IB3Z,        suppose  a  commission  was  nearly  worked  out,  and  an 
ETparte      ofBcial  assignee  should  misconduct  himself,  and  suf- 
u^o^ben.     ^cient  cause  were  shown  for  his  removal,  could  it  be 
argued  that  we  could  not  remoye  him,  without  appoint- 
ing another,  where  there  were  no  duties  left  for  him  to 
discharge?     Then  it  is  said,  that  the  Commissioner 
ought  in  this  case  not  to  have  appointed  an  official 
assignee,  and  that  the  Ck>urt  should  exercise  the  power 
given  it  by  the  36th  section  of  the  recent  statute,  and 
remove  the  assignee,  because  he  is  unnecessary.    Now, 
it  is  clear,  that  by  the  40th  section  a  discretion  is  vested 
in  the  Commissioner  to  appoint,  or  not  to  appoint,  an 
official  assignee  in  all  cases  of  commissions  issued  before 
this  statute  came  into  operation,  **  to  act  with  the  exist- 
ing assignees."    But  it  is  said,  the  reason  why  the  Com- 
missioner appointed  an  official  assignee  in  this  case  was, 
that  he  considered  himself  obliged  to  do  so,  without 
exercising  any  discretion.    Upon  looking,  however,  at 
the  whole  tenor  of  the  act,  I  think  it  doubtful  whether 
the  Commissioner  was  bound,  at  all  events,  without 
considering  the  circumstances  of  the  case,  to  appoint 
an  official  assignee.    The  S2d  section  is  imperative; 
and  it  would  seem, — ^from  the  language  of  the  S9th  sec- 
tion, down  to  where  it  is  said,  that  commissions  depend- 
ing before  the  former  Commissioners  shall  be  removed 
into  the  Court  of  Bankruptcy,  and  shall  be  '*  carried 
on  in  the  like  manner,  as  if  they  had  originally  been 
commenced  therein  by  virtue  of  a  fiat,'* — that  in  this 
instance,  also,  there  was  no  discretion  as  to  the  appoint- 
ment.    But  the  39th  section  does  not  stop  there,  for  it 
goes  on  to  say,  *^  save  as  may  be  otherwise  directed  by 
this  act;"  and  then  the  very  next  section  gives  the 
Commissioner  a  discretion,  in  such  last-mentioned  case. 
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to  appoint  an  official  assigneei  or  not*  It  has  been  said,  1832. 
that  the  40th  section  is  confined  to  cases  where  the  ETparte 
creditors'  assignees  had  been  already  chosen;  but  I  do  ^q^  othen. 
not .  think  the  inference  necessarily  arises,  that  that 
section  contemplates  assignees  already  appointed;  for 
when  it  is  there  said,  that  the  official  assignee  shall  act 
with  the  existing  assignees,  "  if  any  ^  I  think  it  clear, 
that  the  legblature  contemplated  the  case  of  commis- 
ttons  removed  into  the  Court  of  Bankruptcy,  in  which 
the  creditors'  assignees  had  not  been  chosen.  The 
Commissioner,  then,  has  in  this  case  appointed  an  official 
assignee.  It  is  true,  that  he  has  stated  as  his  ground 
for  doing  so,  that  he  thought  he  had  no  discretion. 
But  is  that  a  sufficient  reason  for  us  to  exercise  the 
power  given  us  by  the  act,  of  removing  that  assignee? 
In  my  judgment,  that  is  not  sufficient  to  induce  me  to 
say,  that  the  official  assignee  ought  to  be  removed.  It 
is  imperative  upon  those  who  seek  his  removal,  to  make 
out  such  a  case  as  to  show  that  no  official  assignee  ought 
to  have  been  appointed,  and  I  have  not  heard  any  cir- 
cumstances detailed  to  us,  which  can  induce  me  to 
come  to  that  decision. 

Sir  A.  Pell. — If  I  were  called  upon  to  give  an 
opinion  as  to  the  powers  of  the  Commissioner,  I  should 
say  that  I  was  inchned  to  think,  that  under  the  40th 
section  he  had  a  discretionary  power.  But  this  is  not 
the  question  before  us;  but  whether,  under  the  S6th 
section  of  the  act,  jiving  us  power  to  remove  assignees, 
—and  of  course  official  assignees, — we  should  order  the 
removal .  of  the .  official  assignee  appointed  in  this  case. 
The  petition  is  preferred  on  two  grounds:  first,  that 
an  official  assignee  is  not  necessary  in  this  case,  and 
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1 6S2.  that  the  appointment  of  one  would  tjierefore  throw  a 
Ex  parte  needless  burthen  on  the  estate ;  and  secondly,  that  he 
and^en.  <^g^^  to  be  removed,  because  his  appointment  has 
been  contrary  to  the  wishes  of  the  creditors.  With 
respect  to  the  last  point,  I  can  imagine  many  cases  in 
which  the  creditors  may  object  to  the  appointment  of 
an  official  assignee,  where  the  appointment  of  one 
nevertheless  would  be  extremely  proper.  Then  ought 
this  assignee  to  be  removed,  on  account  of  the  charge 
he  may  bring  on  the  estate?  Now,  in  one  of  the 
orders  (a)  drawn  up  by  the  authority  of  this  Court,  it 
was  the  intention  of  the  Judges,  that  where  there  was 
little  for  the  official  assignee  to  do,  he  should  not  come 
in  and  sweep  away  a  large  portion  of  the  estate,  that 
ought  to  go  to  the  creditors,  but  be  pud  according  to 
his  services;  and  the  order  seems  expressly  framed  to 
meet  such  a  case,  as  the  present  is  stated  to  be.  For, 
on  application  to  this  Court,  the  usual  per-centage  may 
be  reduced,  if  the  duty  discharged  by  the  assignee 
should  not  entitle  him  to  so  large  a  remuneration.  I 
have  all  along  felt,  that  it  would  be  contrary  to  every 
principle  of  justice,  if  a  large  reward  were  given  to  an 
officer  arbitrarily  appointed,  who  may  not  have  done 
services  entitling  him  to  it ;  and  the  legislature  aodbg 
upon  this  principle,  has  accordingly  left  the  amount  of 
the  reward  to  be  fixed  by  this  Court.  I  concur,  there*- 
fore,  in  opinion  with  his  Honor  the  Chief  Judge,  and 
think  there  are  no  sufficient  grounds  stated  in  diis  case 
for  the  removal  of  the  official  assignee* 

Sir  J.  Cross. — As  it  is  the  opinion  of  the  Court, 
that  the  grounds  which  tlie  petitixmera  have  stated  for 

(a)  See  ante,  p.  zzviii.  Rule  zxvii. 
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the  removal  of  this  assignee  are  insufficient,  it  seems  to  1832. 
be  unnecessary  to  go  into  the  question,  whether  the  Expune  ^ 
Court  has  jurisdiction,  or  the  Commissioner  discretion.  a  others. 
I  think  it  right,  however,  to  examine  into  the  causes 
alleged  in  the  petition  for  such  removal :  as  it  is  the  first 
case  of  the  kind  that  has  come  before  us  under  the 
late  act  of  parliament,  and  because  it  appears  to  me 
that  the  petitioners  labour  under  some  misapprehension. 
The  substance  of  the  grounds  stated  to  us  for  removing 
the  official  assignee  is,  that  the  other  assignees  had 
rather  not  have  him.  The  objection  of  the  petitioners 
amounts  to  this,  that  the  appointment  of  the  official 
assignee  would  be  too  expensive;  and  the  counsel  for 
the  petitioners  has  stated,  though  it  does  not  appear  in 
the  petition,  that  the  dividend  to  be  declared  would  be 
on  13,000/.,  which  at  Sj  per  cent,  would  give  nearly 
300L  But  it  should  not  go  forth  to  the  public,  that 
the  official  assignee  could  claim  so  enormous  a  sum  as 
300/.,  for  so  little  trouble  as  it  was  represented  he 
would  have.  There  could  be  no  doubt  in  this  case,  if 
the  Commissioner  were  to  give  300/.,  that  the  creditors 
would  be  relieved  upon  application  to  this  Court.  For 
the  Court  has  qualified  its  order  as  to  the  remuneration 
of  the  official  assignee,  by  saying  that  the  per-centage 
might  be  increased,  or  diminished.  It  comes  then  to 
this.  The  assignees  say,  we  do  not  like  this  new  yoke- 
fisllow ;  he  will  be  of  no  benefit  to  the  estate.  But  are 
the  assignees  the  only  persons  interested  on  this  occa* 
sion?  Are  not  all  the  creditors  interested,  and  among 
them  many  creditors  who  have  not  yet  had  an  oppor- 
tunity of  proving  under  the  commission?  The  official 
assignee  is  appointed,  not  merely  for  ihe  benefit  of  the 
creditors*  assignees,  but  *for  that  of  all  the  creditors, 
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1832.  and  of  the  bankrupt  himself.  Suppose  one  of  the 
£x  parte  assignees  were  to  die^  who  would  be  answerable  for  his 
aad  otbere.  ^^ecutors  performing  their  duty?  For  the  assignees 
now  enter  into  no  covenant  to  account  for  the  estate 
and  effects  of  the  bankrupt,  as  was  formerly  the  prac- 
tice; for  by  the  new  act  the  whole  estate  is  vested  in 
them,  without  any  deed  of  assignment  The  property 
is  now  put  in  custodid  legis  for  the  benefit  of  the  cre- 
ditors, and  the  official  assignee  gives  security  to  the 
extent  of  6000/.  for  the  faithful  discharge  of  his  duty; 
so  that  the  creditors  are  insured  against  those  breaches 
of  trust  on  the  part  of  assignees,  which  we  know  from 
melancholy  experience  have  too  often  taken  place.  The 
legislature  has  provided  that  a  pubUc  office^  shall  be 
appointed,  not  for  the  impoverishment  of  the  creditors, 
but  for  their  benefit.  The  assignees  come  here  and 
say,  take  away  this  protection,  for  reasons  which  are 
perfectly  groundless. 

Sir  G.  Rose. — In  either  way  of  putting  the  question, 
I  have  no  doubt  that  this  Court  has  jurisdiction  to 
remove  the  official  assignee.  But  my  difficulty  is,  that 
the  Commissioner  has  here  said  that  he  felt  himself 
bound  to  appoint  one,  and  consequently,  that  he  has 
not  had  an  opportunity  of  exercising  his  discretion  in 
the  appointment,  which  it  was  the  intention  of  the  act 
to  give  him.  It  has  been  said,  that  the  appointment  of 
an  official  assignee  is  for  the  general  good  of  the  estate. 
But,  surely,  those  whose  interests  are  most  concerned 
ought  to  know  best  what  is  for  their  general  good ;  and  yet 
these  creditors  are  so  perverse,  as  to  repudiate  all  the 
advantage  they  might  derive  firom  such  an  appointment, 
and  to*  express  their  apprehensions,  that  the  minimum 
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of  the  quantum  meruit  to  which  the  official  assignee 
would  be  entitled,  would  be  no  very  light  burthen 
imposed  by  the  legislature  on  the  dilapidated  funds  of 
a  bankrupt's  estate.  It  appears  to  me,  that  a  reference 
should  be  made  to  the  Commissioner,  to  consider  whe- 
ther the  appointment  of  an  official  assignee  would  in 
this  case  really  tend  to  the  advantage  of  the  creditors. 
But,  as  the  majority  of  the  Court  have  decided  that  the 
petition  should  be  dismissed,  it  must  take  that  result, 
with  my  opinion  as  to  the  manner  in  which  it  ought  to 
have  been  entertained. 
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1832. 


Ex  parte 

Ellis 

and  others. 


Mr.  Swansian  then  submitted,  as  the  Court  thought 
the  Commissioner  had  a  discretion  on  the  subject,  whe- 
ther this  ought  not  to  be  intimated  to  the  Commissioner, 
in  order  that  he  might  have  an  opportunity  of  exercising 
such  discretion. 

But  his  Honor  the  Chief  Judge  said,  they  could  not 
do  that,  as  there  was  no  formal  direction  of  the  matter 
by  the  Commissioner  for  the  decision  of  the  Court. 

Petition  dismissed ;  but  costs  of  both  parties 
to  be  paid  out  of  the  estate. 


Ex  parte  Johnson. 


Lincoln's  Inn^ 
F&bruary  17. 

Where  all  the 

This  was  the  petition  of  the  assignee  of  a  bankrupt,  £^^"^pf 
prayinff  that  a  commission,  which  was  issued  in  Decem-  ^J*^*  •  l^nd*"» 

'^     ''     ^  '  fiat  wasdirected» 

her  last,  and  directed  to  Commissioners  at  Norwich,  instead  of 

.   1     .  ,  *^*  country 

might  be  superseded,  and  that  a  fiat  might  issue  instead,  commbsion  al- 
ready issued* 

to  be  worked  before  one  of  the  London  Commissioners,  which  last  was 

ordered  to  be 
impounded. 
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IB$2,        The  ground  of  the  application  was,  that  all  the  cre- 
gjj^rte       clitors  lived  in  London  except  two,  who  had  already 
JoHNsoH.      proved  their  debts,  and  consented  to  this  application. 
The  bankrupt  had  not  yet  surrendered. 

Mr.  Wigram  appeared  on  behalf  of  the  creditors. 

The  Court  refused  to  supersede  the  commission,  but 
directed  it  to  be  impounded  in  the  Bankrupt  Office, 
and  not  to  be  taken  out  of  the  office  without  leave  of 
the  Court;  and  thought  it  reasonable  that  a  fiat  should 
issue  as  prayed. 


Ex  parte  Jenkins,  in  the  matter  of  Nokes. 

tbruary  17. 

A  petition  can-  X HIS  was  a  petition  of  appeal  to  the  Lord  Chancellor, 

not  be  reheard, 

unless  the  order  praying  that  an  order  of  the  Vice-chancellor  for  super- 
former  hearing    seding  a  commission  might  be  reversed.    The  petition 
wn  up.      j^  ^j^jg  cB&e^  being  to  the  Lord  Chancellor,  was  heard 

by  consent  before  the  Court  of  Review.  It  appeared 
that  the  Vice-Chancellor's  order,  which  was  made  on 
the  16th  June  last,  had  never  been  drawn  up;  and  part 
of  the  prayer  of  the  petition  was,  that  the  drawing  up 
of  the  order,  and  the  issuing  of  the  writ  of  supersedeas, 
might  be  suspended  until  the  hearing  of  the  petition. 

Mr.  Montagu  and  Mr.  Anderdon^  for  the  petitioner, 
proceeded  to  argue,  that  the  commission  ought  not  to 
have  been  superseded,  and  said  that  the  main  point  in 
contest  here  was  the  costs;  which,  when  a  decision 
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was  reversed,  that  party  was  bound  to  pay,  who  was 
originally  wrong. 

Sir  G.  Rose. — ^In  what  position  do  you  stand,  when 
the  order  of  the  16th  June  is  not  drawn  up?  Every 
case  of  appeal  proceeds  upon  an  order  actually  drawn 
up.  How  can  we  then  rehear  a  petition,  when  the  order 
made  upon  it  is  not  before  us?  You  can  have  no  place 
in  Court,  while  the  order  appealed  from  is  not  drawn 
up. 

The  rest  of  the  Court  concurring  in  his  Honor's 
opinion,  the  petition  was  dismissed  with  costs. 

Mr.  StDanstan  appeared  for  the  respondents. 


1832.  . 

£z  parte 
Jenkins. 


Ex  parte  John  Bradley  Shuttleworth  and  John 
Hancock,  in  the  matter  of  Marmaduke  William 

DSANE. 

The  petitioners  in  this  case  were  two  of  the  assignees 
of  the  above  named  bankrupt.  The  facts  stated  in  the 
petition  were  as  follows.  Previous  to  May  1831,  the 
bankrupt  carried  on  the  trade  of  a  grocer  and  tea-dealer 
at  Richmond,  in  Surrey,  in  a  house  belonging  to  one 
Thomas  Ford,  his  father  in  law,  which  was  let  to  the 
bankrupt,  as  tenant  from  year  to  year,  at  an  annual 
rent  of  60/.  In  March  1831,  the  bankrupt  became 
embarrassed  in  his  circumstances ;  and  on  the  17th 
March  1831,  he  was  arrested  and  committed  for  want 
of  bail  to  the  Marshalsea  prbon.     On  the  8th  April 

was  void  ;  and  that  the  goods  passed  to  the  assignees,  as  being  in  the  order 
of  the  bankrapt  at  the  time  of  nis  IraAkniptcy. 


Lincoln's  Inn, 
February  16. 

A  landlord  dis- 
trained for  rent 
arrere  before 
the  bankruptcy 
of  his  tenant, 
and  when  the 
goods  were  ap- 
praised left  them 
on  the  premises 
for  the  use  of  the 
bankrupt's  wife, 
the  bankrupt 
himself  being  in 
prison.    After 
the  bankruptcy, 
the  landlord  dis- 
trained again 
for  the  very  same 
arrears  of  rent: 
Held,  that  the 
second  distress 
and   disposition 
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1832.       following,  the  bankrupt,  being  then  confined  in  such 
Ex  parte      priBon,  presented  a  petition  to  the  Court  for  relief  of 

Shuttlewortr 

and  another.  Insolvent  Debtors,  and  upon  the  hearing  of  the  petition, 
and  some  time  after  the  issuing  of  the  commission  of 
bankrupt  against  him,  obtained  his  discharge.  During 
the  time  of  his  imprisonment,  and  up  to  the  time  of 
issuing  the  commission,  he  retained  the  possession  of  the 
house,  with  the  stock  in  trade ;  and  his  wife  and  family 
resided  a;nd  carried  on  the  business  in  the  house  by  his 
authority,  and  for  his  benefit.  On  the  Slst  March 
1831,  Thamiis  Ford  distrained  the  bankrupt's  goods 
for  the  sum  of  77/.,  for  arrears  of  rent  to  Christmas 
1830,  which  which  were  duly  appraised  at  the  sum  of 
90/.  l^^.  and  were  taken  hy  Ford  at  such  appraisement; 
though  he  did  not  pay  for  them,  but  undertook  to  retain 
out  of  that  sum  sufiicient  to  satisfy  the  rent  so  due. 
On  the  S6th  March  1831,  Ford  again  distrained  other 
goods  of  the  bankrupt  for  the  sum  of  15/.,  for  one 
quarter's  rent  up  to  Lady-day  1831,  which  were  duly 
appraised  at  the  sum  of  15/.  17<.  6d.  and  were  also 
taken  by  Ford  in  satisfaction  of  such  last  mentioned 
arrears.  At  the  several  times  when  the  goods  were  so 
taken  by  Ford  they  were  delivered  over  to  him,  and  he 
took  possession  of  them ;  but  they  were  not  at  any  time 
removed  from  ofi*  the  premises,  and  the  whole  with  his 
consent  remained  thereon  for  the  use,  and  in  the  pos- 
session, of  the  bankrupt,  until  the  period  of  his  bank- 
ruptcy. A  commission  issued  against  Deane  on  the 
5th  March  1831,  under  which  he  was  duly  declared  a 
bankrupt;  and  on  the  6th  May  1831,  a  provisional 
assignment  was  made  of  his  estate  and  effects,  and  the 
provisional  assignee  took  possession  of  all  the  goods 
and  effects  upon  the  bankrupt's  premises,  including  the 
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goods  SO  remaining  in  the  bankrupt's  possession.  .On  1832. 
the  11th  May  1831,  Ford  served  the  provisional  as-  ETpIirtc 
signee  with  a  notice  in  writing,  claiming  these  goods  as  ^"nTanoth """ 
his  own,  and  threatening  him  with  an  action  of  trespass, 
unless  he  immediately  withdrew  possession.  On  the 
10th  May  1831,  Ford  again  distrained  the  goods  of  the 
bankrupt  for  the  sum  of  60/.  for  one  year's  rent  up  to 
Lady-day  preceding,  which  goods  were  then  in  the 
possession  of  the  provisional  assignee,  and  which  were 
appraised  at  87/.  12$.  On  the  24th  May  1831,  the 
petitioners  and  Ford  were  chosen  assignees  of  the  bank- 
rupt's estate  and  effects,  and  an  assignment  thereof 
was  duly  executed  to  them.  On  the  27th  May  1831, 
the  goods  so  taken  under  the  last  mentioned  distress 
were  sold  for  87/.  12f.,  the  value  so  put  upon  them  by 
appraisement,  of  which  the  sum  of  5/.  5s.  5d.  only  was 
paid  to  Fordy  as  such  assignee,  to  the  account  of  the 
bankrupt's  estate;  and  the  residue,  after  deducting 
thereout  12/.  75.  4c/.  for  king's  taxes,  and  9/.  19s.  Sd. 
for  the  expenses  of  the  distress  and  appraisement,  was 
paid  to  Ford  for  the  rent  so  claimed  as  last  aforesaid. 
It  was  contended,  that  at  the  time  of  the  last  mentioned 
distress  no  rent  whatever  was  due  by  the  bankrupt  to 
Fordy  as  the  whole  of  such  rent  up  to  Lady-day  1831, 
had  been  paid  or  satisfied  by  means  of  the  distress 
made  on  the  26th  March ;  and  that  by  means  of  the  last 
distress  aforesaid  the  bankrupt's  estate  had  sustained 
a  loss  of  69/.  19s.  3</. 

The  petitioners  therefore  prayed,  that  Ford  might  be 
charged  in  his  account,  as  such  assignee,  with  the  sidd 
sum  of  69/.  19«.  3d,  in  addition  to  the  said  sum  of 
5/.  5««  5c/.  so  received  by  him,  as  such  assignee ;  or  that 
the  petitioners  might  be  at  liberty  to  bring  an  action 

VOL.  L  Q 
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1832.        against  him,  for  the  value  of  the  goods  so  improperly 

£z  parte      taken  by  distress  on  the  10th  May  1831 ;  and  that  he 

®^^^™' might  be  restrained  by  the  order  of  the  Court  from  set- 

ting  up  his  title  of  assignee  under  the  said  commission 
upon  the  trial  of  the  action,  or  using  his  said  title  as 
any  defence  thereto. 

There  was  an  affidavit  of  the  solicitor  for  the  peti- 
tioners echoing  the  statements  in  the  petition.  Ford  in 
his  affidavit  swore,  that  the  goods  distrained  under  the 
two  first  distresses  were  left  in  the  possession  of  the 

* 

bankrupt's  wife,  who  was  ForcTs  daughter,  and  that 
the  bankrupt  was  all  that  time  confined  in  prison.  He 
denied  all  collusion  with  the  bankrupt,  and  swore  that 
he  levied  the  third  distress,  because  he  was  advised  that 
the  former  distresses  would  be  set  aside  by  the  commis- 
sion of  bankrupt,  but  that  a  fresh  one  could  not ;  and 
he  also  signed  an  admission  of  all  the  material  facts. 

Mr.  Flatfter,  for  the  petitioners,  stated  that  Ford  was 
examined  before  the  commissioners  as  to  the  facts 
stated  in  the  petition,  and  proposed  to  read  his  exami- 
nation. 

Mr.  Anderdon,  for  the  respondent,  objected  to  the 
reading  of  the  examination,  before  it  was  proved,  that 
t^e  Thonuu  Ford  there  named,  was  the  respondent  in 
this  petition ;  and  contended,  that  the  bare  production 
of  the  proceedings,  without'proof  of  Ford's  signature, 
could  not  be  admissible  in  evidence.  On  the  trial  of 
an  action,  the  handwriting  of  the  examinant  must  be 
proved  at  the  trial,  before  the  examination  can  be  ad- 
mitted. And  the  Court  here  cannot  take  judicial  notice 
of  the  signatures  of  the  Commissioners. 
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Tlie  Court  however  overruled  the  objection,  on  the        1832. 
ground  that  as  the  proceedings  came  out  of  the  hands       Ex^iite 
of  the  assignees,  they  were  evidence  against  either  of  ^  an7anothen" 
them ;   and  that  the  contents  of  the  examination  af- 
forded sufficient  proof  of  identity,  that  the  Thomas  Ford 
examined  before  the  Commissioners,  was  Thomcis  Ford 
the  respondent. 

Mr.  Flather  in  continuation.  The  material  question 
Tov  the  Court  to  decide  is,  whether  the  rent  due  was 
not  satisfied  by  the  previous  distresses  on  the  21st  and 
26th  March ;  and  whether  the  goods  which  Ford  per- 
mitted to  remain,  after  such  distresses,  in  the  bankrupt's 
house,  are  not  to  be  considered  in  the  order  and  dis- 
position of  the  bankrupt  at  the  time  of  his  bankruptcy. 

Mr.  Anderdon,  for  the  respondent.  There  has  not 
been  such  a  satisfaction  of  the  rent  under  the  previous 
distresses,  as  to  deprive  the  landlord  of  his  remedy 
under  the  last  distress.  The  only  evidence  adduced,  of 
the  rent  being  satisfied,  has  been  extracted  from  the 
admission  of  Ford,  that  the  goods  distrained  were  taken 
by  him  at  the  amount  of  the  appraisement.  But  if  this 
is  to  be  held  a  satisfaction  of  the  rent,  then  I  contend 
that  this  is  not  a  case  of  reputed  ownership ;  for  as  the 
bankrupt  was  in  the  Marshalsea  prison  during  the 
whole  time  that  intervened  before  his  bankruptcy,  the 
goods  were  never  in  his  manual  possession.  Was  there 
then  such  a  dealing  with  these  goods,  or  such  a  leaving 
them  by  the  true  owner  in  the  bankrupt's  possession, 
as  can  warrant  the  conclusion,  that  they  were  in  the 
bankrupt's  order  and  disposition  at  the  time  of  his  bank- 

q2 
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1832.        ruptcy,  when  the  actual  possession  was  with  the  bank- 
Ex  parte      rupt's  wife,  and  never  with  the  bankrupt  himself? 

Shuttleworth 
and  another. 

Erskine,  C.  J. — The  Court  entertains  no  doubt, 
that  the  order  must  be  made  pursuant  to  the  prayer  of 
the  petition.  Take  the  case,  as  if  there  had  been  no 
bankruptcy  whatever,  and  as  one  merely  between  land- 
lord and  tenant ;  it  is  quite  clear,  that,  viewing  it  in  this 
light,  the  rent  must  be  considered  to  be  satisfied*  But 
the  landlord  here,  after  distraining  the  goods,  leaves 
them  in  the  visible  possession  of  the  tenant,  within  the 
intent  and  meaning  of  the  72d  section  of  the  Bankrupt 
Act ;  for,  being  left  in  his  house,  and  in  the  possession 
of  his  wife,  they  are  to  all  intents  and  purposes  in  the 
legal  possession  of  the  bankrupt  himself.  If,  indeed,  the 
bankrupt  had  been  criminally  charged  on  any  question 
connected  with  the  possession  of  these  goods,  then  the 
circumstance  of  his  imprisonment  might  have  operated 
in  his  favor.  But  on  a  question  where  civil  rights  only 
are  concerned,  his  imprisonment  does  not  destroy  any 
of  the  incidents  connected  with  the  legal  possession  of 
property,  though  it  may  not  be  in  his  manual  pos- 
session. 

Sir  A.  Pell. — The  possession  of  the  wife  in  this 
case  is  the  possession  of  the  bankrupt,  and  the  same 
when  the  bankrupt  is  in  prison,  as  if  he  was  on  a 
journey.  Here  is  a  fraudulent  attempt  by  the  landlord 
to  distrain  the  goods  again,  that  he  may  procure  for 
himself  an  undue  advantage  over  the  other  creditors. 
When  goods  are  improperly  seized  under  an  execution, 
the  party  entitled  to  them  has  a  right  to  sue  for  the 
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real  value  of  the  goods;  and  the  same  rule  appfies  to        1832. 
this  case.  eT^ 

Shuttlewobth 
and  another. 

Sht  J.  Cross. — ^The  landlord  here  has  played  fast 
and  loose  with  these  goods ;  he  distrains  twice  for  rent, 
and  in  each  case  contrives  that  the  bankrupt  should  be 
the  apparent  owner,  while  he  himself  remained  the 
real  owner  of  the  property.  After  the  two  first  dis- 
tresses there  was  no  rent  in  arrear,  upon  his  own 
admissioUi  and  when  he  took  the  goods  afterwards, 
he  took  them  for  a  rent  falsely  alleged  to  be  in  arrear. 

Sir  G.  Rose  concurred. 

Order  made  as  prayed,  after  deducting 
the  expenses  of  the  levy. 


Ex  parte  WyATT.  Lincoln'*  Inn. 

Februaty  17. 

XHE  bankrupt  in  this  case  had  been  a  brewer,  and  it  Where  the  pro- 

visiooal  assignee 

had  been  referred  to  the  Commissioner  to  inquire,  whe-  is  directed  to 

carry  on  the 

ther  the  business  might  not  be  beneficially  carried  on  business  of  the 
by  the  provisional  assignee  on  behalf  of  the  creditors,     thebenefit^of 
The  Commissioner  certified,  that  the  business  might  ^  officlS"' 
be  so  carried  on  until  the  25th  March,  and  for  such  ^^^^^^^^ 
further  time  until  a  sale  could  be  efiected  of  the  brewery  f^^  j|j  ^^^^^ 
ahd  implements  of  trade  attached  to  the  concern.    The  purpose. 
provisional  assignee  had   accordingly  carried  on  the 
business  for  the  benefit  of  the  creditors,  and  now  ap- 
plied to  this  Court  by  petition,  that  the  official  assignee 
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183^.  might  place  at  his  disposal  such  monies  belonging  to 

£z  partft  the  bankrupt*s  estate,  as  might  enable  him  to  carry  on 

^^"*  the  business,  which  was  ordered  accordingly. 


lim»bi*<  Inn    ^*  parte  WiLLiAM  Green  and  Samuel  Lawton,  in 

Febniary  17  f^Q  matter  of  JaMES  MaDDERS. 

&20. 

od  M  &  s"f***  The  petitioners  in  this  case  were  the  assignees  of  the 
diibt,  and  shortly  above  bankrupt,  and  the  petition  stated  the  following 
3Hiied  a  com-     facts.     Previously  to  the  month  of  June  1829,  the  bank- 

nuBaion  of  bank- 
rupt against       rupt  carried  on  the  trade  of  a  machine  maker  and  silk- 

them ;  but,  after 

proving  their  throwster  m  Copartnership  with  William  Madders,  his 
the  commission,  father,  since  deceased,  under  the  firm  of  Madders  & 
ceedagainu^e  '^^">  ^^  Cougleton,   in  the  county  of  Chester.      In 

bail  in  the 


action.  They  ^^®  month  of  June  1829,  the  firm  of  Madders  & 
thS"jilfi!ite  of  ^^^  ^*®  indebted  to  Messrs.  Watson  &  Tyndale,  of 
If.,  (one  of  the  London,  in  the  sum  of  254/.  2*.    In  order  to  secure 

bail,)  and  of 

Jf.&5.,and  to.  Watson  &  Tyndale  the  payment  of  this  debt,  an 
compelled  H.  to  :r  tr  J  > 

pay  the  note;     indenture  bearing  date  the  15th  June  1829,  and  made 

soon  after  which 

a  second  com-    between  William  Madders,  deceased,  and  the  bankrupt 

mission  issued 

against  S.,  as  of  the  One  part,  and  Messrs.  Watson  &  Tyndaie  of  the 
ner  of  M.  Other  part,  was  duly  executed  by  William  Madders  and 

this  note^ufe  ^^  bankrupt ;  whereby  several  pieces  of  land  and  two 
Sgnment  from*"  d^^Uu^g-houses  thereon,  with  a  steam  engine,  and  certain 
JU.  &  5.  of  all    machinery  thereunto  attached,  were  assigned  unto  Wat- 

their  stock  in  ^^  »  o 

trade.  &c.  asan  ^on  &  Tyndale  for  the  residue  of  a  term  of  999  years; 

indemnity  *^  j  ^ 

against  the  con-  upon  trust  to  sell  the  premises,  in  order  to  raise  payment  of 

sequences  of 

becoming  bail,    the  sum  of  254/.  2«.  and  interest  to  Watson  &  Tyndale, 

Held,  that  none 

of  these  circom-  after  discharging  two  previous  incumbrances  of  300/. 
asaforf^tuieof  and  100/.  Owing  to  one  James  MiUs  Woolfenden,  on 

the  debt  of 

W.  &  r.,  within  the  meaning  of  the  8th  seclioo  of  6  Geo,  4.  c.  1 6.  Held  also,  that  M.  having 
died  before  adjudication  under  the  first  commission,  that  commission  became  nail  and  void, 
without  an}r  writ  of  supersedeas.  Qi/<rfr.  Whether,  in  case  of  such  a  forfeiture  of  the  debt  by 
the  petitioning  creditor,  this  Court  can  order  him  to  pay  over  tlie  amount  to  the  assignees. 
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the  security  of  the  same  premises.  In  September  1829|  l^^^* 
Waison  &  Tyndale  struck  a  docket  against  William  £x  parte 
Mcidders  and  James  Madders,  upon  which  a  commission  ^^^  t^^. 
issued  against  them,  bearing  date  the  30th  September 
18S9.  On  the  29th  October  1829,  the  commission 
was  opened  at  Congleton,  but  the  same  was  immedi- 
ately adjourned  sine  die,  and  no  further  proceedings 
were  had  under  the  commission.  Within  a  few  days 
afterwards,  an  arrangement  was  come  to  between 
Watson  &  Tyndcde  and  William  Madders  and  the 
bankrupt,  for  securing  to  Watson  &  Tyndale  the  pay- 
ment of  their  said  debt  of  354^.  2s. ;  in  pursuance  of 
which  arrangement,  William  Madders,  deceased,  and 
the  bankrupt,  as  principals,  and  William  HodgJcinson 
as  their  surety,  gave  their  joint  promissory  note,  dated 
the  29th  October  1829,  to  Watson  &  Tyndale,  for  the 
sum  of  254/.  2f .,  payable  by  instalments  at  six  months 
and  twelve  months  respectively,  &om  the  date  thereof. 
On  the  4ith  November  1829,  an  indenture  of  assign- 
ment between  the  said  William  Madders,  deceased, 
and  the  bankrupt  of  the  one  part,  and  the  said  William 
Hodgkinson  and  one  James  Cook  of  the  other  part, 
was  duly  executed ;  whereby,  after  reciting  that  William 
Madders  and  the  bankrupt  had  then  lately  been  ar- 
rested by  Watson  &  Tyndale  for  the  sum  of  253/.,  and 
on  that  occasion  had  applied  to  Hodgkinson  and  Cook 
to  become  special  bail  for  them  to  such  action,  which 
they  had  agreed  to  do ;  and  that  Hodgkinson  had  also 
become  joined  in  the  above  mentioned  promissory  note, 
on  having  a  security  made  to  them  to  indemnify  them 
from  all  losses  which  they  might  sustain  in  consequence 
thereof;  it  is  witnessed,  that  in  consideration  of  Hodg- 
kinson  and  Cook  having  given  bail,  and  Hodgkinson 
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1832.  having  become  joined  in  such  note,  the  said  Wi^am 
Ex  parte  Madders  deceased  and  the  bankrupt  assigned  unto 
and  another.  Hodgkifison  and  Cook  all  their  silk  machinery,  imple- 
ments of  trade,  household  goods,  and  Aimiture,  upon 
trust  to  sell  the  same  as  soon  as  they  should  think 
proper,  either  by  public  auction  or  private  contract; 
and  as  to  the  proceeds,  in  trust  to  pay  the  costs  of  the 
said  assignment,  and  all  outgoings,  charges  and  ex- 
penses, and  then  to  retain  all  such  sums  of  money  as 
they  might  be  obliged  to  pay,  in  consequence  of  be- 
coming such  bail  and  joining  in  such  note,  and  then  to 
pay  any  surplus  to  William  Madders  &  Son. 

William  Madders  died  on  the  2Zd  December  1829, 
and  James  Madders,  the  bankrupt,  continued  to  carry 
on  the  business  of  a  machine  maker  and  silk  throw- 
ster, as  surviving  partner.  On  the  14th  June  1880, 
Hodgkinson  sold  by  auction  the  whole  of  the  property 
and  effects  comprised  in  the  said  indenture,  and  re- 
ceived the  money  produced  by  such  sale;  and  from  and 
oiit  of  the  same,  or  out  of  his  own  monies,  (as  the 
petition  went  on  to  allege,)  he  paid  to  Messrs.  Watson 
&  Tyndale  the  amount  of  the  monies  secured  by  the 
said  promissory  note,  in  discharge  of  their  said  debt 

At  the  time  of  issuing  the  commission  of  the  30th 
September  18S9,  Madders  &  Son  were  indebted  to  the 
petitioner,  W.Green,  in  the  sum  of  75/.  4s.  2d.  and  to 
the  plaintiff,  Samuel  Lawton,  in  the  sum  of  100/.,  and 
were  also  indebted  to  divers  other  persons;  and  the 
assets  of  Madders  &  Son,  at  the  time  of  issuing  such 
commission,  were  greatly  insufficient  to  pay  the  credi- 
tors in  full.  Although  Watson  &  Tyndale  had  been 
so  paid  the  full  amount  of  their  debt,  yet  the  peti- 
tioners had  not,  nor  had  any  of  the  other  creditors  of 
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Madders  &  Son,— except  one  GoodaU,  to  whom  a  sum        1833. 
of  200/.  was  secured, — been  paid  or  satisfied  any  part      ^md\A 
of  their  said  debts.  Jl^^ 

A  second  commission  of  bankrupt,  bearing  date  the 
15th  Jane  1830,  upon  the  petition  of  Samuel  Lawtan, 
was  duly  awarded  and  issued  against  James  Madders; 
and  the  petitioners  went  in  under  this  commission,  and 
proved  their  said  debts  under  the  same,  and  were  duly 
chosen  assignees  of  the  estate  and  effects  of  the  said 
James  Madders,  and  the  usual  assignment  of  his  estate 
and  effects  was  executed  to  them  by  the  major  part  of 
the  Commissioners. 

Under  these  circumstances,  the  petitioners  were 
advised,  that  Watson  &  Tyndale  had  forfeited  the 
whole  of  their  debt,  for  securing  the  payment  of  which 
the  said  promissory  note  was  given,  and  that  they  ought 
to  repay  the  money  so  received  by  them  for  the  benefit 
of  the  creditors  of  William  Madders  &  Son  and  of 
the  said  James  Madders;  and  that  it  was  expedient 
and  for  the  benefit  of  the  petitioners,  and  the  other 
unsatisfied  creditors  of  William  Madders  &  Son,  that 
the  commission  of  the  30th  September  18^  should  be 
superseded,  and  that  the  commission  of  the  15th  June 
1830  should  be  proceeded  in. 

Notice  in  the  London  Gazette  was  duly  given  of 
a  meeting  intended  to  be  holden  on  the  25th  of  May 
1831,  under  the  said  last  mentioned  commission,  for  the 
purpose  of  assenting  to  or  dissenting  firom  the  assignees 
taking  such  steps  at  law  or  in  equity,  or  otherwise,  as 
might  be  necessary,  for  the  due  protection  of  the 
creditors  of  William  Madders  &  Son.  And  at  a  meet- 
ing duly  holden  pursuant  to  such  notice,  it  appeared, 
as  the  fact  was,  that  the  petitioners  were  the  only  ere- 
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1832.        ditors  of  WilUam  Madders  &  Son,  who  had  proved 
under  the  last  commission.    And  that  by  an  instru- 

Ex  parte 

Gbucn       ment  under  seal,  dated  the  18th  January  1830,  the 

aDd  another.  ,    , 

Commissioners  acting  under  the  said  commission,  duly 
appointed  the  petitioners  to  receive  from  Messrs.  Wai^ 
son  &  Tyndale  the  amount  of  the  monies  so  received 
by  them  as  aforesaid,  in  respect  of  their  said  forfeited 
debt. 

The  petitioners,  therefore,  prayed  for  an  order  that 
the  commission  of  the  29th  September  18S9  might 
be  forthwith  superseded ;  and  that  the  Court  would 
declare,  that  Messrs.  Watson  &  Tj^ndale  had  forfeited 
the  whole  of  their  said  debt  of  254/.  2s. ,  and  order  them 
to  repay  the  monies  so  received  by  them  in  satisfaction 
of  their  said  debt,  to  the  petitioners,  and  to  execute  to 
the  petitioners  a  proper  assignment  and  conveyance  of 
the  premises  comprised  in  the  indentiire  of  the  15th^ 
June  1829,  and  to  deliver  up  the  same  indenture  to  the 
petitioners.  And  that  Messrs.  Watson  &  Tyndale 
might  also  pay  to  the  petitioners  the  costs  of  this  appli- 
cation. 

In  answer  to  this  petition,  Messrs.  Watson  &  TyndeUe 
stated  in  their  affidavit,  that  the  debt  of  254/.  2«.  due 
to  them  from  Madders  &  Son  was  on  an  acceptance 
given  them  by  Madders  &  Son  for  goods  sold  and 
delivered.  That  in  consequence  of  such  acceptance 
not  being  paid  when  due,  they  sent  down  an  agent  to 
Congletpn  to  obtain  payment  or  security  for  the  amount, 
who  obtained  from  them  the  indenture  of  the  15th 
June  1829.  That  they  were  shortly  afterwards  inform- 
ed by  their  solicitor,  that  he  had  discovered  that  on  the 
12th  June  1829  Madders  &  Son  had  executed  a  secu- 
rity upon  the  same  property  to  another  creditor  of  the 
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name  of  Goodall,  for  securing  the  payment  of  200/.,  1832. 
after  tbe  arrangement  had  been  agreed  upon  for  the  £,^^6 
security  to  Watson  &  Tyndale,  which  was  to  have  been  ^l^„^ 
subject  only  to  a  prior  security  in  favour  of  one  J.  M* 
Woolfenden.  In  consequence  of  the  discovery  of  the 
deception  which  had  been  thus  practised  on  them,  Wai^ 
sen  &  Tyndale  arrested  Madders  &  Son  on  a  vnrit  of 
latitat,  and  Hodgkinsan  &  Cooke  became  bail  in  such 
action.  But  Jiaving  afterwards  been  informed  that  the 
affiurs  of  Madders  &  Son  were  in  great  embarrassment, 
Watson  &  Tyndale  struck  a  docket  against  them,  and 
Watson  went  down  to  Congleton  for  the  purpose  of 
opening  the  commission.  Upon  his  arrival  there,  how- 
ever, he  was  advised  by  Mr.  Pkkford,  his  soticitor,  not 
to  proceed  with  the  commission,  but  to  go  on  with  the ' 
action,  as  the  elder  Madders  was  in  such  a  state  of 
health  as  would  most  probably  induce  the  parties  who 
had  become  his  bail,  rather  to  give  security  for  the 
debt,  than  to  be  compelled  to  render  him  in  their  dis- 
cbarge. In  consequence  of  this  advice,  Watson  ar- 
ranged with  his  soUcitor,  that  the  commission  should 
be  abandoned,  if  by  threatening  to  continue  the  action 
he  should  find  that  the  bail  would  give  security  for  the 
debt;  but  previously  to  returning  to  London,  he  swore 
to  his  debt  under  the  commission,  to  prevent  the  neces- 
sity of  his  attendance  at  Congleton  again,  in  case  secu- 
rity from  the  bail  could  not  be  procured.  Some  time 
after  this  Mr«  Pickford  obtained  the  joint  and  several 
promissory  note  o(  Hodgkinson,  one  of  the  bail,  and  of 
Madders  &  Son  for  the  amount  of  the  debt,  payable 
by  instalments;  the  first  of  which  not  being  paid  when 
due,  Watson  &. Tyndale  arrested  Ilodgtvtson,  who 
on  the  9th  of  June  1830  paid  that  instalment,  as  well 
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1832.  as  die  subsequent  one  when  due.  But  WaUan  & 
Ex  parte  Tyndcde  denied  aU  knowledge  of  the  security  of  {he 
anfMo'ther,  ^^th  November  1829,  given  by  Madders  &  Son  to 
Hodgkinson;  and  asserted  that  Hodgkinson  was  in- 
duced to  sign  the  promissory  note,  solely,  in  order  to 
avoid  the  necessity  of  rendering  William  Madders  in 
discharge  of  the  bail  in  the  action^  They  also  claimed 
to  hold  the  indenture  of  the-  15th  June  1829,  as  a 
security  for  the  costs  and  expenses  incurred  by  them 
in,  respect  of  the  proceedings  commenced  against 
Madckrs  &  Son. 

Mr.  Wigram  for  the  petitioners.  The  question  in 
this  case  arises  on  the  construction  of  the  8th  section 
erf  the  6  Geo.  4.  c.  16.  by  which  it  is  declared,  **  that 
if  any  trader  liable  to  become  bankrupt  shall,  after  a 
docket  struck  against  him,  pay  to  the  person  or  persons 
who  struck  the  same,  or  any  of  them,  money,  or  give  or 
deliver  to  any  such  person  any  satisfaction  or  security 
for  his  debt,  or.  any  part  thereof,  whereby  such  person 
may  receive  more  in  the  pound  in  respect  of  his  debts 
than  the  other  creditors,*'  such  payment  shaU  be  an  act 
of  bankruptcy;  ''and  every  person  so  receiving  such 
money,  gift,  delivery,  satisfaction,  or  security  as  afore- 
said, shall  forfeit  his  whole  debt,  and  also  repay  or  deli- 
ver up  such  money,  &c.  or  the  ftiU  value  thereof,  to  such 
person  or  persons  as  the  Commissioners  acting  under 
such  original  commission,  or  any  new  commission, 
shall  appoint,  for  the  benefit  of  tlie  creditors  of  such 
bankrupt."  It  is  admitted  in  this  esse,  that  before  the 
indemnity  was  given  by  the  bankrupt  and  his  late 
partner  to  Hodgkinson,  a  docket  had  been  struck. 
The  taking  of  this  security,  therefore,  by  Hodgiinson 
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was  of  itself  a  forfeiture  of  the  debt  It  is  true,  that  in  1882. 
Ex  parte  Marshadl  (a)  it  was  made  a  question,  whether  £x  pi^^ 
a  judge  in  bankruptcy  had  jurisdiction  to  make  an  awfjUMSLr. 
order  on  the  petitioning  creditor  to  refund  the  money 
to  an  assignee  under  a  subsequent  commission,  and 
Lord  Lyndhurst  ordered  the  party  to  bring  his  action; 
diough  the  precise  ground  on  which  he  made  the  order 
does  not  appear.  But  in  Ex  parte  DimnU)ck\b\  the 
yice-Chancellor  had  no  doubt  of  his  jurisdiction,  and 
made  the  order  on  the  petitioning  creditor  for  the 
re-payment  of  the  debt.  And  in  Ex  parte  Brine  (e), 
also,  which  was  a  case  under  the  former  act  of  5  Geo. 
S.  c.  30.  s.  S4.  Lord  Eldon  said,  that  the  act  was  impe- 
rative, and  that  he  must  declare  the  debt  to  be  for- 
feited. Where  the  petitioning  creditor's  debt  has 
been  paid  or  satisfied,  it  is  immaterial  by  whose  hands 
such  payment  or  satisfaction  is  made;  the  penal  conse- 
quences are  just  the  same. 

Mr.  Jacob  and  Mr.  Crowder  for  the  respondents. 
The  petitioners  in  this  case  are  the  assignees  under  a 
commission  issued  against  James  Madders  alone ;  Wil- 
liam  Madders  having  died  in  December  18^,  and  the 
transaction  complained  of,  which  took  place  so  far  back 
as  October  18S9,  is  only  now  brought  forward.  But 
previously  to  this  transaction,  namely  in  June  18S9,  the 
bankrupt  and  his  partner  gave  to  Watson  &  Tyndale  a 
mortgage  of  their  silk  manufactory,  to  secure  their  debt 
of  SS4/.  2s.  At  the  time  the  promissory  note  was  given, 
there  was  no  adjudication  of  bankruptcy,  nor  did 
Watson  &  Tyndale  know  any  thing  about  what  took 
place  afterwards  between  the  bankrupt  and  Hodgilnson. 

(a)  2  G.  &  J.  63,  265.       (h)  2  G.  &  J.  261.       (r)  Buck,  19,  108. 
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ISSft.  The  points  we  rely  on  in  opposition  to  the  prayer  of 

J~^      this  petition  are,  1 .  The  delay,  of  the  petitioners  in  im- 
Grun       peachins  the  transaction.  S.  The  petitioners  should  have 

•  and  another,      r  o  r 

resorted  to  a  Court  of  law,  instead  of  applying  to  this 
Court.  3.  The  transaction  in  question  does  not  come 
within  the  act  of  parliament;  first,  because  the  security 
given  was  not  out  of  the  estate  of  the  bankrupt;  and 
secondly,  because  the  compounding  in  this  case  was 
with  two  persons,  one  of  whom  is  dead,  and  the  com- 
mission now  pending  is  only  against  the  other. 

1.  As  to  the  delay.  The  transaction  sought  to  be 
impeached  took  place  so  long  ago  as  the  S9th  October 
1829,  after  which  one  of  the  persona  (against  whom  the 
first  commission  issued)  dies  and  a  commission  issues 
against  the  survivor  in  June  1830.  There  is  no  evi- 
dence of  the  date  of  the  petitioning  creditor's  debt, 
except  his  own  affidavit,  which  is  nothing  more  than 
the  mere  ipse  dixit  of  that  party,  who  seeks  to  charge 
us  with  the  money.  But  there  is  a  certain  time  Umited 
by  law,  in  all  cases,  beyond  which  a  penalty  cannot  be 
enforced.  Thus,  by  31  Eliz,  c.  3.  s.  5.  a  penalty,  which 
is  limited  to  a  private  individual,  must  be  sued  for  within 
one  year  after  the  offence  committed,  though  a  penalty 
limited  to  the  King  may  be  sued  for  within  two  years. 
And  by  24  Geo,  2.  c.  44.  s.  8.  no  action  can  be  brought 
against  a  magistrate  for  any  thing  done  in  his  official 
capacity,  unless  commenced  within  six  calendar  months 
after  the  act  committed.  Now  here  is  a  stale  demand 
for  a  penalty  clldmed,  not  by  the  king,  but  by  a  subject, 
who  has  lain  by  a  year  and  an  half  before  he  took  any 
proceedings  to  enforce  it. 

2.  The  mode  of  proceeding  in  this  case  should  have 
been  by  action  at  law,  and  not  by  petition  in  bank- 
ruptcy. 
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In  Ex  parte  Brine  (a),  which  has  been  referred  to  IS32. 
by  the  other  side,  the  party  who  struck  the  docket  Ezpaite 
received  the  money  from  the  bankrupt;  and  Lord  Eldon  ^^^  another. 
merely  declared  the  debt  to  be  forfeited.  But  Parsons, 
the  petitioning  creditor  in  that  case,  presented  a  cross- 
petition,  and  offered  to  pay  the  money  into  Court. 
Therefore,  (volenti  non  fit  injuria.  And  it  has  been 
decided  also  in  Ledbetter  v.  Salt  (b\  that  a  petitioning 
creditor  (annot  dispute  his  own  proceeding.  In  Ex 
parte  Paxton  (e),  where  the  party  compounding  under 
the  first  commission  had  proved  under  the  second,  Lord 
Eldon  only  ordered  the  debt  to  be  expunged.  And  a 
similar  order  was  made  in  Ex  parte  Brown  (d).  The 
only  two  authorities,  that  have  been  cited  in  favour  of 
the  petitioners,  are  the  cases  ot  Ex  parte  Marshall  {e), 
and  Ex  parte  Dimmock  (/).  In  the  first  of  these  cases 
the  Vice-chancellor  thought  he  had  no  jurisdiction, 
unless  another  creditor  had  petitioned  for  a  commission, 
on  the  ground  of  the  secret  composition;  and  Lord 
Lyndhurst  did  no  more  than  direct  the  party  to  bring 
his  action.  In  Ex  parte  Dimmock^  the  facts  of  which 
were  nearly  the  same  as  in  Ex  parte  Marshall^  the 
yice-Chancellor  held,  that  the  Court  had  jurisdiction 
to  compel  the  repayment  of  the  money  received  by  the 
petitioning  creditor.  As  the  yice-Chancellpr,  therefore, 
has  given  two  contrary  opinions,  it  is  open  to  us  to  canvass 
the  grounds  on  which  they  rest;  and  we  contend  that 
the  last  cannot  be  supported.  But  in  both  those  cases 
there  were  prompt  applications  firom  the  parties  impeach- 
ing the  transaction,  and  not  such  a  delay  as  has  occur- 
red in  this  case.    The  8th  section,  however,  of  the 

(a)  Buck,  19.  108.  (rf)  16  Ves.  473. 

(6)  4  Bing.  623.  (c)  2  G.  &  J.  53,  265. 

(c)  15  Ves.  464.  (/)  2  G.  &  J.  261. 


240  CASES  IN  THE  COURT  OF  BANKRUPTCr, 

18dS.  6  Geo.  4.  c.  16.  does  not  say,  that  the  Lord  Chancellor 
£z  parte  ^hall  order  the  money  to  be  paid  over.  [^Sir  A.  Pell. 
and  taoSer.  Neither  does  the  act  say,  that  the  Chancellor  is  to 
declare  the  forfeiture  of  the  debt,  but  yet  he  has  power 
to  do  so.  It  would  seem  from  the  words  of  the  8th 
section,  which  empower  the  Lord  Chancellor  to  issue 
a  new  commission,  that  he  has  power  also  to  order  the 
money  to  be  repaid.]  It  will  be  found  in  other  parts 
of  the  act,  that  where  the  Chancellor  has  the  power  to 
do  any  thing,  such  power  is  expressly  given  him  by  the 
statute.  Thus  in  the  111th  section,  which  relates  to 
the  payment  of  dividends,  an  express  power  is  given 
to  the  Chancellor  to  order  such  payment ;  but  there  is 
no  such  provision  to  meet  this  case.  Therefore  the 
ordinary  rules  and  remedies  for  payment  of  money,  only, 
are  applicable  here.  It  might  as  well  be  said,  that  the 
Lord  Chancellor  is  to  try  a  matter  of  felony,  because 
the  act  says,  that  when  a  party  does  certain  acts,  he 
shall  be  guilty  of  felony ;  as  to  hold  that  the  Lord 
Chancellor  may  order  the  money  to  be  paid  over, 
because  the  act  declares  the  debt  to  be  forfeited.  The 
proper  mode  of  proceeding  would  have  been  for  the 
assignees  to  have  brought  an  action  at  law  for  money  had 
and  received,  instead  of  coming  to  ask  this  Court  to  order 
the  money  to  be  paid  over,  on  their  own  mere  statement 
Part  of  the  prayer  of  this  petition  is,  that  the  com- 
mission of  the  S9th  September  18^,  issued  against 
William  Madders  and  James  Madders,  may  be  super- 
seded. But,  by  the  death  of  William  Madders  before 
adjudication,  the  first  commission  is  absolutely  void ; 
for  by  the  S6th  section  the  Commissioners  are  only 
empowered  to  proceed  in  the  commission  after  the 
bankrupt's  death,  where  he  dies  after  oiljudicatian. 
[Sir  G.  Rose.  You  need  not  trouble  yourself  as  to  the 


SITTINGS  AFTER  HILARY  TERM,  2  WILLIAM  IV.  241 

prayer  for  a  supersedeas;  the  first  commission  is  gone  183^. 
already.]  If  that  be  so^  then  the  power  given  to  the  £x  paite 
Lord  Chancellor  by  the  8th  section  does  not  apply  to  an^anQ^^y, 
this  case;  for  that  section  clearly  contemplates  an 
existing  commission,  which  is  supersedable;  the  words 
are,  ^'  the  Lord  Chancellor  may  either  declare  such 
commission  to  be  valid,  and  direct  the  same  to  be  pro- 
ceeded in»  or  may  order  it  to  be  superseded,  and  a  new 
commission  may  issue.'*  Now^  can  either  of  those 
alternatives' be  acted  upon,  when  one  of  the  alternatives 
is  gone  by  the  act  of  God,  namely,  by  the  death  of 
William  Madders?  The  respondents  here  are  neither 
parties  nor  privies  to  the  second  commission,  nor  have 
they  ever  admitted  its  validity.  It  would  be  unjust, 
therefore,  to  infer  agfunst  them,  without  any  inquiry, 
that  this  is  a  valid  commission  as  to  all  its  requisites, 
and  that  the  assignees  have  been  duly  appointed.  The 
92d  section  only  makes  the  depositions  conclusive  evi-» 

• 

dence,  in  proceedings  by  assignees  for  any  debt  or 
demand,  for  which  the  bankrupt  might  have  sustained 
an  action  or  suit;  Musketty.  Drummand {a)^  But  in 
this  case  the  bankrupt  could  not  have  brought  an  action. 
The  question  of  jurisdiction  here  goes  to  the  whole 
merits  of  the  case;  it  is  not  a  mere  matter  of  form,  but 
the  main  point  is,  whether  this  Court  shall  carry  into 
effect  so  highly  penal  a  clause  as  the  8th  section,  or 
whether^  when  adverse  rights  are  implicated,  there 
should  not  be  the  usual  form  of  a  trial  by  jury«  It  is 
not  improbable  but  that  the  debt  of  the  petitioning  cre- 
ditor may  have  been  reduced  by  subsequent  payments, 
and  therefore  there  may  not  have  been  a  sufficient  debt 
in  amount  to  support  the  commission. 

(a)  10  B.  &  C.  153. 
VOL.  I.  R 
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182tt.  Mr.  Wigram,  oa  this  poii)t»  refenre^  to  the  case  of 

Bxputo  JShaw  V.  Harvey  (a),  where  Lord  Tenierden  held^  that 
9iia  uwth  ^^  there  was  a  good  petitioning  creditor's  debt  at  the 
time  of  the  act  of  bankruptcyi  on  which  a  cominisaion 
might  have  issued, — and  there  was  also  a  petitioning 
creditor's  debt  still  existing  at  the  time  of  the  commis* 
sion, — it  did  not  signify  what  happened  in  the  interim, 
as  to  the  payment  of  the  items  of  the  first  debt,  if  the 
balance  throughout  continued  sufilcient  for  a  petitioning 
creditor's  debt. 

Mr.  Jaeoh*  That  wa^  only  a  case  decided  at  Nisi 
Prius,  and  the  dictum  cannot  be  supported,  if  th^ 
gfoimds  of  it  be  inquired  into  (6). 

8.  The  composition  in  this  case  does  net  ceme  within 
the  act  of  pariiiiment,  because  it  was  a  composition  widi 
two  personsi  one  of  whom  was  not  th^  object  of  this 
commission.  The  eighth  sei^tton  says,  that  the.partjr 
shall  repay  the  money  to  such  person,  as  the  Oonmis^ 

(a)  1  Mood.  &  M.  626. 

i})  Hm  graaii4s«  oo  which  the  cue  of  Skwt  v.  JSbrMy  was  dscidad^ 
weft,  tl^t  t^ioce  was  a  lUQniog  ei^qud;  between  t)ie  b^nkrupl  aud  the  pf ti- 
tjoniiig  creditor  up  to  the  time  of  issuing  the  commission,  and  that  the 
balance  was  always  against  the  bankrupt  to  the  extent  of  1001.  and  upwards. 
But  it  also  eppeaved,  that  the  amount  of  the  balan^  due  at  the  tins  of  ths 
'  act  of  bankruptcy  was  discharged  by  subsequent  payments,  made  by  th^ 
bankrupt  before  the  issuing  of  the  commission ;  for,  there  being  no  specific 
appropriation  of  any  of  these  payments  by  either  of  the  parties,  the  petition- 
ing eieditor  was  thareibve  bound  to  apply  th^n  in  Uqqtdwtipn  of  the  earljei^ 
balflQce  due ;  ^tmion  v.  (^<m)c«,  1  Bing.  4^1 ;  Cia3/((m*s  case,  1  Meriv.  572  \ 
Bodita^MOi  V.  Purcftat,  2  B.  &  A.  39.  Then,  if  the  principle  recognized  by 
«U  tiie  antecedent  cas^  is  coneet,  namely,  that  the  debt  of  the.  petitioning 
cifditor  mutt  be  a  eompletf  and  perfect  debt  h^on  the  act  of  hstdpvplGyf 
£x  T^rt%  CharUt,  14  East,  197  ;  16  Ves.  256;  Bum  v.  GWbtn,  2  M.  &  S, 
70 ;  the  decision  in  fihavi  v.  Harvey  does  not  appear  to  be  sustainable ;  fbr 
no  part  of  ths  actual  balance  due  at  the  time  of  issuing  the  commission  had 
accrued  at  the  time  of  the  act  of  banl^ruptcy. 
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Monars  lusting  under  mich  original  commission,  or  any        ISS9. 
new  commission,  shall  appoint.    Now  this  must  mean  a 


£x  par|e 

ecmroission  against. the  bankrupt,  with  whom  the  com-       Obebn 

^  ^  "  '^  and  another. 

position  has  taken  place.  The  lieetion  assun^es,  that  the 
parties  up  compounding  are  bankrupt;  but  in  this  ease 
one  of  the  parties,  WiUiam  Madders^  never  was  a  bank* 
ruptj  for  be  died  before  adjudication.  Supposing  that 
hfith  th^  parties  against  whom  the  first  commission 
Issued  had  di^df  the  case  would  be  clear;  the  charge 
AOiild  i^Qt  in  that  CMC  be  made.  Is  this  money  then  tQ 
gp  to  the  executors  of  WilHgm  Madders,  or  to  whom? 
pr  is  it  to  go  to  the  creditors  of  that  party,  who  was  the 
plgeot  of  the  first  commission? 

Theui  as  to  the  nature  of  this  transaction.  The 
party  here  has  not  taken  money,  or  security^  within  the 
m^iining  of  the  act  of  parliament  The  8th  section  is 
9ai|fin#d  tp  a  ease,  wbero  the  party  **  may  reeeive  more 
in  thp  pound  in,  reapeot  of  hia  debt  than  the  other  cre« 
dlt(^f  r  and  th0  flection  goes  on  to  db^ect,  that  the 
pipwy  fiihaU  be  repaid  to  such  person  as  the  Commis* 
riown  fhall  appoint,  **  for  the  benefit  of  the  creditors 
of  sueb  bankrupt.*'  But  who  are  the  creditors  under 
this  commission,  where  there  was  no  adjudication  of 
bankruptcy?  In  this  case,  also,  the  property  of  Hodg^ 
kimnm  could  not  be  considered  as  ohfirgeahle  to  the 
ereditorsw  Nor  could  the  statute  ever  hare  intended, 
where  a  friend  of  the  bankrupt  tomes  fprward  and  pays 
tbp  dobt,  or  gives  a  mortgage  to  secure  it,  that  this 
money  ^t  security  was  to  be  paid  or  delivered  up  to  the 
9fpdit(Mrs.  Tho  act  s|i.ys«  that  the  person  receiving  the 
Hipfiey  or  spcurity  is  to  r^pay  it,  that  isj  to  r^^tofp  it* 
In  the  lOSth  section,  which  provides,  that  no  preditor 
haying  security  for  his  debt  shall  receive  upon  such 

R  i 
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1832.  security  more  than  a  rateable  part  of  such  debt,  the 
Ex  parte  security  there  meant  is  a  security  given  by  the  bank- 
»Qd  another.  ^P^»  ^^^  ^^^  ^^^^  ^^  ^  tliird  person.  Now  in  this  case 
the  security  given,  as  far  as  related  to  the  bankrupt^ 
was  merely  an  enlargement  of  the  time  for  payment ; 
and  it  was  the  security  of  Hodgkinsont  and  not  that  of 
the  bankrupt;  consequentlyj  it  was  not  a  satisfaction, 
or  security,  within  the  meaning  of  the  act  of  parliament. 
And  we  have  in  fAct  received  the  money  from  a  third 
person,  and  not  from  the  bankrupt.  [Sir  J^  Cross. 
Does  not  your  argument  go  the  whole  length  of  con- 
tending, that  the  petitioning  creditor  may  always  take 
a  collateral  security  from  any  third  person?]  In  this 
case  Hodgkinson  has  given  us  a  note  with  his  name  on 
it  for  the  payment  of  a  sum  of  money,  and  we  have 
enforced  such  payment*  But  what  has  that  to  do  with 
the  bankrupt?  It  is  true,  that  the  names  of  the  two 
bankrupts  are  also  affixed  to  the  note.  But  will  that 
make  any  difference,  when  not  a  shilling  of  the  bank- 
i*upt*a  estate  has  been  received  by  us.  With  respect 
to  the  assignment  of  the  4th  November  1829,  that  is 
an  assignment  from  the  bankrupt  to  Hodgkinson  and 
Cooif  who  had  become  his  bail;  but  which  we  dis-* 
tinctly  swear  we  had  not  the  slightest  knowledge  of« 
Is  it  a  singular  proceedingi  that  a  man,  after  becoming 
bail  for  another  person,  and  joining  in  a  promissory 
note,  should  require  to  be  indemnified? 

In  Ex  parte  Dimmock  (a),  which  has  been  cited  on 
the  other  side,  the  petitioning  creditor  sold  his  debt  to 
a  person,  who  paid  for  it  with  the  bankrupt's  money. 
That  was  very  different  from  this  case.  One  part  of 
the  prayer  of  this  petition  is,  that  we  should  deliver  up 

(a)  2G.&J.26I. 
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the  deed  of  I'Sth  June  1829.    Now  under  this  deed        1839. 
Vre  were  mortgagees ;  and  this  is  not  the  place  to  come  to      £x  parte 
to  have  the  mortgage  delivered  up.    If  the  petitioners    ^^^  ^o^ther. 
have  any  claim  to  the  possession  of  this  deed,  they  must 
bring  their  action. 

Mr.  Wigram,  in  reply.  In  order  to  prove  a  forfeiture  February  20. 
of  the  debt  in  this  case,  I  admit  that  I  must  show 
the  party  has  been  paid  that  debt  out  of  the  bankrupt's 
estate*  Now  it  is  stated  in  the  petition,  and  not  denied 
by  the  respondents,  that  on  the  14th  of  June  1830 
Uodgkinsan  sold  the  whole  of  the  property  assigned  to 
him  and  Cook  by  the  bankrupts,  that  he  received  the 
money  arising  from  the  sale,  and  that  he  afterwards 
paid  the  amount  of  the  instalments  secured  by  the  pro-* 
missory  note«  The  proceeds  of  the  sale  of  the  bank- 
rupt's property  have  therefore  gone,  substantially,  into 
the  pockets  of  Watson  and  Tyndale. 

The  respondents,  after  denying  generally  the  right 
of  the  petitioners  to  this  money,  say,  they  ought  not  to 
have  come  here.  But  there  is  no  question  about  the 
jurisdiction.  We  do  not  seek  to  recover  the  debt,  but 
what  the  respondents  have  improperly  received.  The 
words  of  the  act  are — "  repay  or  deliver  up."  And  it 
has  never  been  decided,  that  the  creditors,  to  whom  the 
money  is  directed  to  be  paid  over,  can  sustain  an  action 
to  recover  it.  The  100th  section^  which  provides  that 
all  sums  of  money  forfeited  imder  the  act  may  be  sued 
for  by  the  assignees  in  any  court  of  record,  does  not 
exclude  the  jurisdiction  of  this  Court.  And  the  clause 
declaring  the  forfeiture  in  this  case  is  mixed  up  with 
the  power  to  supersede^  and  other  powers  which  clearly 
belong  only  to  this  ^ourt. 
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l6d£.  Thetii  is  this  a  security  within  the  meaning  of  the 

EiTb^  act?  It  is  contended  on  the  other  side^  that  the  word 
«Ad  tob^  **  security"  in  the  8th  section  means  a  security  from  the 
bankrupt,  and  not  one  from  a  third  person.  But  in 
Ex  parte  Smith  (a),  where  the  banloiipt  had  pledg^ 
the  bond  given  to  him  by  a  third  person,  it  was  never 
suggested  that  this  was  not  a  security  within  the  act. 
[Sir  A.  Pett.  A  reference  to  the  135th  secUoti  will 
showi  that  the  word  '*  security'*  is  used  in  different 
meanings  In  the  act.]  The  principle  of  the  bankrupt 
law  is,  to  stocUfe  to  evdry  creditor  an  equal  proportion  of 
his  debt;  and  the  Court  has  always  watched  with  jea«- 
lousy  the  conduct  of  the  petitioning  creditor.  The  case 
of  Eig  parte  Pacetofi  (6)  is  a  decided  authority,  that  the 
money  should  be  delivered  up  by  the  respondents. 
Where  ia  the  difficulty  which  should  induce  the  Court 
to  send  this  case  to  a  trial  at  law,  when  there  is  no 
dispute  that  the  creditor  took  this  security  after  the 
docket  was  struck  ?  It  wds  the  manifest  intention  of 
the  legislature  to  give  the  Court  titthig  in  bankruptcy 
the  power  to.  enforce  this  forfeiture.  With  respect  to 
the  argument  urged  against  us  of  the  delay,^  there  is  no 
ease  that  decides  that  any  pardcular  time  is  limited  to 
the  assignees  to  assert  their  elaitn.  But  it  is  said/ that 
we  might  recover  the  penalty  twice,  if  we  afterwards 
proceeded  agfeunst  Jlodgkineon  for  it.  The  reason  we 
do  not  go  against  bim  is,  that  the  money  has  been 
actually  paid  over)  therefore  we  are  suing  the  right 
parties  in  this  case,  when  we  Bue  that  party  who  has 
the  money  in  liis  pocket,  and  when»  in  point  of  fact,  the 
money  has  gone  out  of  the  bankrupt's  estate.  Theie 
is  no  necessity  for  a  direct  dealing  between  the  bank^ 

(<)  2  Gi  &  J.  105.  (6)  15  Ves.  46t. 
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rupt  and  the  petlticHiing  creditors  for  whateter  has       iBSi. 
been  receired  by  virtue  of  any  security  out  of  the  bank-      £,  ^^^ 
rupt's  estatei  the  creditor  is  bound  to  bring  it  back  io    ^^^^^^ 
the  estate*    And  the  8th  section^  which  was  intended 
to  be  a  remedial  datise,  would  become  entirely  a  dead 
letter^  if  the  Court  should  decide  in  thiq  case,  that  the 
party  here  is  not  dompellikble  to  refund* 

EnSKiHfe,  C.  J. — tt  is  unnecessary  in  this  case  to  give 
any  opinion  as  to  the  jurisdiction,  though  I  should  feel 
no  difficulty  on  that  part  of  the  question )  but  it  appears 
to  me,  that  the  petitioners  havti  not  made  out  their  case 
in  point  of  fact*  Looking  at  the  whole  of  the  8th 
section  together^  the  object  certainly  was,  to  prevent 
the  petitioning  creditor  from  taking  more  than  his  fair 
proportion  of  the  property  of  the  bankrupt*  If  the 
petitioners  had  prored,  that  the  security  given  to 
SodgkinsoH  was  a  mere  contrivance  to  do  that  mdi* 
rectly,  which  the  act  prevented  from  being  done  directly, 
then  there  would  be  no  doubt  as  to  the  order  the 
Court  would  ihake)  but  the  petition  merely  aUeges  in 
the  alternative,  thM  HadgHnmm  paid  WaUon  and 
Tyndale  the  amount  of  their  debt,  either  out  of  the 
moQey  produced  by  the  sale  of  the  property  of  the 
bankrupts,  or  out  of  his  own  monies.  This  is  not  a 
siifficient  allegation  to  Induce  th^  Court  to  make  tuiy 
order  for  the  repayment  of  the  money;  forit^ught 
to  be  satisfied  before  it  makjss  such  order,  that  the 
money  Was. paid  out  of  the  estate. 

Sir  A*  PaLif — The  argument  in  this  case  hsis  taken 
a  very  extensive  range*  If  the  application  had  been 
made  under,  the  firat  commission  against  Madders  and 


248  CASES  IN  THE  COURT  OF  BANKRUPTCT, 

1832.       Son,  then  I  conceive  this  Court  would  have  had  direct 
Ez  parte      jurisdiction  over  the  matter.    But  the  original  conunis- 

Gbesn  ••  -1.1  •  ••  »     _^ 

and  another.  ^^°  ^^  S^^'^f  &nd  there  is  no  new  commusion  against 
the  same  parties  as  those  named  in  the  first  commission. 
Therefore  the  petitioners  cannot,  I  think,  claim  the 
interference  of  the  Court  under  the  8th  section;  for 
where  a  penalty  is  imposed,  (if  this  be  a  penal  clause,) 
the  Court  is  not  to  go  out  of  its  way,  by  subtlety,  to 
bring  a  case  within  it.  The  object  of  the  clause, 
I  admit,  is  to  give  fesiinum  remedium.  But  there  is 
another  difficulty  that  has  struck  my  mind.  The  pro- 
missory note  is  dated  29th  October  1829,  and  is  given 
by  Hodgkinson  jointly  with  Madders  and  Son*  But 
the  statute  contemplates  a  payment  by,  or  satisfaction 
or  security  given  by,  the  bankrupt.  Then  what  satis- 
faction has  there  been  by  Madders  and  Son  in  this  case  ? 
The  cases  cited  were  all  cases  of  payment  of  money; 
while  here  nothing  is  given  but  a  note,  which  is  not  paid 
by  the  bankrupt,  but  by  another  person.  I  do  not 
mean  to  give  a  decisive  judgment  on  the  question  of 
jurisdiction ;  but  when  I  read  the  whole  language  of  the 
8th  section,  I  am  strongly  inclined  to  think  that  the 
Court  has  no  jurisdiction,  under  the  circumstances  of 
this  case. 

•Sir  J.  Cross. — It  is  admitted  by  the  Counsel  for  the 
petitioners,  that  they  have  no  right  to  an  order  for  re« 
payment  of  this  money,  unless  they  can  prove  that  it 
was  paid  out  of  the  estate  of  the  bankrupt.  Now,  as 
no  evidence  of  this  kind  has  been  offered,  I  think  that 
the  petitioners  have  not  made  out  their  case.  But  even 
if  they  had,  as  Hodgkinson  and  the  representatives  of 
fVm.  Madders  are  not  before  the  Court,  I  think  we 
should  have  no  power  to  make  the  order  as  prayed. 
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Sir  G.  Rose. — When  a  party  proTing  a  debt  under  ^^^^• 
a  conunission  swears  that  he  has  no  security  or  satis-  Ex  parte 
faction  for  his  debt,  except  what  he  states  at  the  end  and  another. 
of  his  deposition,  this  will  best  explain  ,the  meaning 
attached  to  the  words  '^  satisfaction  or  security*'  men- 
tioned in  the  8th  section.  On  no  part  of  the  prayer 
of  this  petition  are  the  assignees,  in  my  opinion,  entitled 
to  relief.  They  have  no  right  to  petition  for  a  su* 
persedeas;  for  the  old  commission  was  void  by  the 
death  of  Wm.  Madders^  and  it  might  be  superseded, 
as  a  matter  of  course,  by  appUcation  at  the  Bankrupt 
Office.  Besides,  jbhe  representatives  of  Wm.  Madders, 
as  well  as  Hodgkinsony  ought  to  be  before  the  Court. 
And  even  if  the  prayer  for  the  supersedeas  could  be 
entertained,  the  bankrupt  should  also  in  that  case  have 
been  brought  before  the  Court. 

Petition  dismissed  with  costs. 


In  the  matter  of  Fly.  Lincoln**  inn^ 

Febiiiary  20. 

Mr.  swans  ton  applied  to  the  Court  for  an  order  The  Secretary 

of  Bankrupts  is 

on  the  Secretary  of  Bankrupts  to  attend  a  trial  that  was  no  Officer  of  the 

-  ,.     ,  .11,1  CourtofRe- 

expected  to  come  on  this  day,  with  the  docket  papers  view,  but  of  the 
and  other  proceedings  deposited  with  him  on  issuing  cellor. 
the  fiat  in  the  above  bankruptcy. 

The  Court  made  the  order,  but  intimated  that  it 
must  be  subject  to  the  approbation  of  the  Lord  Chan- 
cellor,  as  the  Secretary  of  Bankrupts  was  no  officer  of 
the  Court  of  Review,  but  one  over  whom  they  had  no 
control. 
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1832. 


Southampton       ^^  parte  Reid  and  othere,  in  the  matter  of  Mills. 

Buildings, 

February  27.  THIS  was  the  petitictti  of  the  equitable  mortgagees  of 
inguponacom'  ^wo  leasehold  publichouses  held  by  the  bankrupt^ 
withourproWng  P^^ying  for  a  sale  of  the  pl^operty^  and  that  the  licences 

under  the  coi 
mission,  pre- 
toth 


Ba^ran^       deposited  with  MiisBts.  PHce  add  Wmi^iin^  his  soli- 


under  the  com-  ^^^^  j^  tespect  of  thftoi,  wWch  tho  bankrupt  had 

Bptcy 

CouxtAct,       citors,  mighli  be  deSvered  up  by  those  gentlaueni  fU 

appeared  as  a 

respondmt,  in     being  deposited  with  them  after  the  adt  df  bankHiptcy^ 

opposition  to  a 

petition  before    But  the  material  question  that :  occurred  in  the  course 

the  Vice-Chan-  ^ 

ceiior,  who  of  the  argument  waS|  whether  Messrs.  Price  and  fV^hS' 
matter  should  H^  could  be  brought  within  thfe  jurisdiction  -of  die 
the  Commis-  Court^  SO  as  to  justify  any  order  which  the  Court  might 
Seii.^^^^^  think  proper  to  make  on  them. 
fe'^aAr  *'  appeated,  that  the  bankrupt  had  deposit  wiUi 
the  creditor        f}^^  petitioners  the  leasd  of  the  Leopard  publid-houBe> 

should  have  hia  *  r  r  » 

costs.   The       to  secure  an  advance  of  600/. ;  and  in  consideration  of  a 

creditor  attend- 
ed the  inquiiy     futthcr  advance  of  SOOL  he  had  also  deposted  with  them 

before  the  Com- 

mtssionera,  but  an  agreement  for  a  lease  of  the  Lamb  and  Flag  public- 
did  not  draw  up 

the  order  of  the  house;  but  when  he  obtained  this  lease,  he  fraudulently 
that  this  was*  deposited  it  with  one  Brown,  for  money  borrowed 
bringhimwiOiin  ^^  ^^«  ^^^  licences  for  these  two  public-houses  the 
^f*liS  Co!?''  bankrupt  had  also  deposited  with  Price  and  WakeHn, 
*i.  ?!?r  *^*°'      to  secure  them  the  amount  of  their  bill  of  costs,  as  well 

that  nun^  an  ' 

affidavit  IS  not  a  ^8  advances  in  money  made  by  them  for  the  bankrupt. 

waiver  of  any  , 

objection  to  the  A  former  petition  in  this  matter  had  been  heard  before 

jurisdiction. 

The  clerk  of   the  Vice-Chancellor,  who  ordered  a  reference  to  the 

a  creditor, 

claiming  as  Commissioners,  to  ascertain  the  rights  of  the  respective 

gagee,  drew  up  parties.     The  Commissioners  reported,  that  Reid  &  Co. 

memonmdum^  ^^^6  ^^^  equitable  mortgagees  of  these  public-housesi 

tbcXpos^t  ofa  subject,  howcver,  to  a  prior  equitable  mortgage  to  Brown 

lease  by  the 

bankrupt ;  but  it  wa&  not  signed  by  the  blaktupt  himself,  nor  Ivas  it  alleged  that  the  cEBrk  wis 
authorized  by  the  bankrupt  to  draw  up  such  memorandum,  or  ^  that  it  was  ever  shown  to  the 
bankrupt : — Held,  under  these  circumstances,  that  the  equitable  mortgagee  was  not  enlttlfd 
to  the  costs  of  the  sale. 
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(as  to  the  Lamb  and  Flag)  for  5001.  i  and  they  also       1892. 
founds  that  Price  and  WakeliH  were  in  possession  of  the      ^^  p,^^ 
licences^  on  which  they  claimed  a  Hen  of  lOS/.  0«.  ^.       andotlMrt. 

Mr*  Koe  and  Mr.  Swansion^  for  the  petitioners.  Thtf 
licences  ar^  instruments  on  which  no  lien  can  possibly 
attach,,  as  they  cannot  be  regarded  as  symbols  of  pro« 
perty.  The  Commissioners,  though  they  report  that 
iViVe  and  Wakelin  claimed,  a  lien,  do  not  determine 
thitt  they  really  had  a  lien  on  the  licences.  [Sir  A.  Pell* 
The  licences  in  themselves  are  not  worth  one  farthing  i 
for  unless  they  are  assigned  by  the  magistrates  to  thd 
in-coming  tenant,  they  are  of  no  Use  whatever;  it  being 
provided  by  act  of  parliament^  that  no  new  tenant  of  d 
public-house  can  avail  himself  of  the  licence,  without 
such  an  assignment.]  On  the  inquiry  before  the  Com- 
missioners Price  and  Wakelin  stated,  that  they  did  hot 
know,  in  the  beginning  of  February,  of  any  act  of 
bankruptcy  committed  by  the  bankrupt)  although  they 
had  actually,  on  the  10th  January  preceding^  signed 
and  ddivt^redi  as  attomies  for  one  of  the  parties  in  an 
action  then  pending,  a  notice  that  the  bankrupt  had 
previously  committed  an  act  of  bankruptcy.  [Erskiney 
C.  J*  Will  you  address  yourself  to  the  important  fact, 
whether  Price  and  Wakelin  are  brought  in  any  way 
before  the  Court?]  At  the  hearing  of  the  former 
petitioti  before  the  Yice^Chancelloi*,  they  first  objected 
tb  the  jurisdictidn,  but  afterwards  submitted,  on  con- 
dition of  having  theil*  costs/  The  ord^r  made  by  the 
Vice^ChanciSllbr  directed  th^  Commissioners  to  inquire^ 
if  any,  arid  what  sum  of  monby  was  claifthed  by  Prici 
and  Wakelin  f  who  went  in  und^  tbia  inquiry i  and 
ma^e  an  affidavit  a»  to  the  drcumstancies  of  their  claim; 
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1  S$2.  8o  that  they  attended  the  hearing  of  the  petition,  as  well 
Ex  parte  ^  the  inquiry  before  the  Commissioners.  It  is  competent 
and  others.  ^  ^^  purchaser  of  an  estate  to  submit  to  the  jurisdic- 
tion, and  when  once  he  has  submitted,  it  is  not  compe- 
tent to  him  to  withdraw  from  it.  But  Price  and  WcJceUn 
have  also  made  an  affidavit  in  answer  to  this  petition, 
which  prays  for  the  delivery  up  of  the  licences.  [Sir 
G.  Rose*  They  compromised  themselves  in  no  way  by 
submitting  to  the  inquiry.  Erskine,  C.  JT.  And  their 
making  an  affidavit  does  not  bring  them  within  the 
jurisdiction.]  Although  the  affidavit  may  not  give  the 
Court  jurisdiction,  the  contents  of  it  at  least  furnish 
evidence  of  the  construction  they  put  upon  the  Vice- 
Chancellor's  order.  We  contend,  that  the  Vice-^ 
Chancellor's  order  on  the  former  petition  could  only 
have  been  made  with  the  concurrence  of  Price  and 
WakeUn,  The  prayer  of  that  petition,  indeed,  was 
partly  addressed  to  the  very  claim  that  Price  and 
WakeUn  now  set  up.  [Sir  G.  Rose*  Have  you  any 
case,  where  the  Court  has  exercised  a  jurisdiction 
over  a  party  who  is  merely  a  respondent?  There 
are  many  cases  as  to  jurisdiction  over  petitioners. 
Sir  A.  Pell.  It  is  quite  clear,  that  when  the  parties  went 
before  the  Commissioners,  they  intended  to  submit 
whether  they  had  a  lien  or  not  in  these  licences,  which 
is  the  very  question  now  to  be  decided.]  It  is  also 
clear,  that  if  they  had  objected  to  the  jurisdiction  on 
the  hearing  of  the  former  petition,  the  Court  would 
have  dismissed  the  petition,  and  perhaps  with  costs. 
But  this  not  having  been  done,  shows  phunly  that  the 
Vice-Chancellor  entertained  jurisdiction.  There  is  no 
medium.  If  the  petition  was  Hot  dismissed  with  costs, 
the  Court  must  have  exercised  a  jurisdiction  over  the 
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party  who  objected  to  it.    And  we  find  that  it  did  so,        18^2. 
by  making  an  order  that  they  should  have  their  costs ;       ex  parte 
for  an  order  of  this  description  does  not  amount  to  a     andothm. 
dismissal  with  costs.     Such  an  order,  in  fact,  amounted 
to  nothing  but  an  indemmty  to  them  for  submitting  to 
the  jurisdiction.    The  Court  provided  a  course  by 
which  the  question  should  be  decided,  and  consequently 
assumed  the  jurisdiction* 

Mn  Jacoh^  for  the  assignees,  disclaimed  any  parti- 
cular interest  which  they  might  be  supposed  to  have  in 
this  question,  except  that  it  was  desirable  that  the 
licences  should  be  in  the  possession  of  the  party  entitled 
to  the  house,  as  the  property  would  then  fetch  a  better 
price  at  the  sale. 

Sir  A.  PelIi  (after  explaining  the  way  in  which  the 
beer  licence  and  spirit  licence  were  granted  to  a  pub-» 
lican,  on  the  certificate  of  the  magistrates  to  the  Excise 
Office,)  observed,  it  was  a  fallacy  to  suppose,  that  any 
one  who  had  the  brick  And  mortar  of  the  house  was 
entitled  to  the  possession  of  the  licence,  or  could  derive 
any  material  advantage  firom  it,  even  if  he  had  it.  Sup^ 
pose  an  action  of  trover  should  be  brought  for  this 
licence,  and  the  magistrates  refused  to  renew  it;  what 
value  could  be  put  upon  the  licence,  and  by  what  mean^ 
could  the  measure  of  damages  in  such  case  be  ascer^ 
tained?  The  only  mode  in  which  the  possession  of  a 
licence  can  be  considered  valuable  is,  that  it  is  a  docu- 
ment, on  the  authority  of  which  the  magistrates  will  in 
general  grant  a  new  licence. 

Mr.  Montagu,  for  Price  and  Wakelin.    It  is  quite 


264  CASI1&  IK  THE  COUaT  OF  BANKRUBTCT^ 

I  add.  plear^  that  we  are  not  oonclud^d  from  olgecting  to  the 
£z  pait^  juri34ic|;ioii>  by  filing  an  affidavit  as  to  tho  m^ritft.  Ex 
^Qd  Others.  P^^^  AUiwmia).  We  were  bound  to  do  so,  both  on  this 
and  the  foimar  occ^ion.  The  very  money  paid  for  ob* 
taining  these  lieencea  was  advanced  by  Price  and  W^k^ 
lin,  and  they  would  have  been  wanting  in  duty  to  them^ 
selves,  and  respect  for  the  Cqiirt,  if  they  bad  not  mftde 
an  affidavit.  On  the  former  petition  before  the  Yioe- 
Chancellor  I  mentioned  the  case  of  Ex  parte  J<ickson(jb\ 
where  Lord  l40^gkbi^o9tgk  heldy  that  the  X4Qrd  iCban- 
(tellor  had  qo  authority  in  bankruptey  to  eompel  a  second 
mortgagee^  not  daimiDg  under  the  eoi\uiuwion>  but 
resting  on  his  security^  to  join  in  a  sale  obtabied  by  ft 
prior  mortgagee.  The  Yice-Ch^nceUor  wits  eleari  in  thia 

case,  that  he  had  no  jurisdiction;  and  in  the  eonelusinn 
of  the  order  made  by  him  on  that  occasion,  he  directs  the 
costs  of  the  petition  to  be  paid  to  PH^e  and  W0k^n, 
reserving  the  question  as  to  fbep^rfjf  by  v^^om  the  oos^s 
shall  be  paid,  Mr.  Syw^cn  has  argued  this  case*  aa  if 
the  Yioe-Chancellor  hftd  bribed  the  p^rtie^  to  submiit  to 
the  jurisdiction,  by  malting  th^  prder  in  th^t  form  witb^ 
regard  to  the  posts,  as  a  sort  of  premium  to  indufse  a 
refractory  party  to  consent,    9ut  the  Court  would 

never  have  entered  into  a  contract  qf  barter,  with  ei^er 
the  petitioners,  or  respondents.  Then,  aa  to  going 
before  the  Commissioners,  no  submission  can  be  implil^d 
from  this  circumstance  \  for  when  a  party  is  summoned 
before  a  Court  that  has  a  right  to  interrogate  hfm,  he 
cannot  help  himself.  It  is  truos  that  Prke  and  H^^^ 
issued  this  commission  as  soUqitors  to  the  petitioning 
creditor;  but  they  are  not  now  solieitcNra  tg  th#  com- 
mission ;  and  the  circumstance  of  their  having  been  so 

(«)  1  G.  Ii  J.  910,  (b)  6  Yes.  867. 
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wQl  pot  give  the  Court  Jurisdiction  over  them.  [Sir  A,  1 832. 
PeU.  Supposing  PHee  and  Wakelin  had  subinitted  to  ^Tparie 
the  I^ord  Chancellor  the  question  whether  they  had  a  an/oXrs 
lien  or  notj  and  the  Chancellor  ordered  an  inquiry 
before  the  Convmisaionera  to  aaoertain  that  faot«  and 
the  Commiaaioners  found  they  bad  np  lien>  and  an  action 
of  trover  ^aa  brought  againat  Price  and  Wakelin  for 
these  lieenoesj  would  not  the  finding  of  the  Commia-i 
aionera  be  evideueo  in  such  action  ?]  Wo  asked  nothing 
but  our  eoata  before  the  Vioe-Chancellor,  and  when 
before  the  Cpmmiaaipnerti  we  only  wanted  to  be  released 
^g  soon  api  possible*  In  l^x  parte  Bennett  (a)  there 
was  ^  conaont  to  the  jupadiction  j  but  even  there  Lord 
t^fdpn  at  first  refused  to  entertain  iti  though  he  ulti^ 
loatoly  e^erpised  iti  [ErMne^  C.  J,  Does  he  pot  in 
JJP^  parte  Jfd^l  {b)  sayt  that  where  th^re  is  a  consent^ 
lie  wiQ  ei^ereise  juriidiptiont]  But  in  this  oase^  whero 
thofe  is  nothing  approaching  to  n  oonsentj  I  submit 
that  the  Court  can  exercise  no  jurisdiction  over  a  party 
who  merely  rosts  on  bis  s^curitya  and  m^es  no  claim 
whatever  under  the  commission. 

Mrt  Jeremy  appeared  for  tho  representatives  of  Brown* 

Mvt  Koe,  in  reply.  If,  on  the  former  hearings  any 
fipprehenaion  h^d  been  entertained  that  these  parties 
would  have  withdrawn  from  the  jurisdictioni  the  order 
of  the  Yi^e^Cbanoellor  would  have  effectually  provided 
that  they  should  not  do  so.  It  is  said,  that  no  inference 
is  to  be  drawn  Irom  the  terms  in  which  the  order  is 
drawn  up.  But  there  can  be  no  doubt,  that  the  Court 
did  really  intend  to  exercise  a  jurisdiction  upon  the 


and  others. 
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1832.  result  of  the  inquiry  directed  before  the  Commis- 
"        sioners;  which  inquiry  embraced  this  claim  of  Price 

f'"^  _  Ai^d  WakeliUf  as  well  as  other  matters  connected  with 
the  bankrupt's  property.  Upon  whom,  then,  is  the 
jurisdiction  to  be  exercised,  if  not  over  Price  and 
Wakelin  ?  [Sir  A.  PelL  Is  it  not  the  simple  course, 
that  where  a  party  is  brought  before  the  Vice-Chan- 
cellor, and  he  says  he  has  no  jurisdiction,  that  the 
petition,  as  to  that  party,  is  dismissed  with  costs?] 
That  was  the  very  thing  he  did  in  Ex  parte  Allison  (a), 
which  has  been  cited  on  the  other  side.  The  payment 
of  costs,  as  ordered  by  the  Vice-Chancellor  in  this  case, 
was  only  up  to  the  hearing  of  the  former  petition*  It 
could  never  be  intended,  that  the  party  to  whom  they 

* 

were  to  be  paid,  and  who  was  implicated  in  the  result 
of  the  inquiry  on  that  occasion,  should  be  discharged 
from  all  ftiture  liability.  Nor  will  the  Court  permit  a 
party,  who  has  availed  himself  of  that  order,  and  had 
the  benefit  of  an  inquiry  before  the  Commissioners,  to 
turn  round  now  and  dispute  the  jurisdiction* 

ft 

Erskine,  C*  J. — It  is  not  pretended  in  this  case, 
that  the  Court  had  any  original  jurisdiction ;  but  it  is 
alleged,  that  the  party  has  submitted  to  it,  and  that  he 
is  bound  by  such  submission,  as  well  as  by  taking  a 
part  in  some  subsequent  proceedings.  There  is  no 
doubt,  that  the  Lord  Chancellor,  sitting  in  bankruptcy, 
had  jurisdiction  over  parties  after  they  had  once  con- 
sented to  it.  This  point  is  expressly  decided  in  Ex 
parte  HaU  (A).  Then  it  comes,  after  all,  to  a  question 
of  fact,  whether  Price  and  WakeUn  assented  to  the 
jurisdiction  on  the  former  occasion;  for  if  that  was  thc^ 

<«)  1  G.  &  J.  210.  (6)  1  Rose,  13. 
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case,  they  cannot  now  withdraw  from  it.  But  the  183^. 
petitioners  were  bound  'to  establish  this  fact.  It  is  Expane 
true,  that  costs  were  ordered  to  be  paid  to  them  by  the  an/^^h^re 
yice-Chancellor's  order;  but  as  that  order  was  not 
drawn  up  by  Price  and  Wakelinf  I  think  it  would  be 
too  much  to  infer  they  have  submitted  to  {he  jurisdic- 
tion, because  they  have  derived  some  benefit  from  that 
order.  It  does  not  appear,  that  the  merits  of  the  case 
were  gone  into  on  tlie  former  occasion,  nor  do  Price 
and  Wakelin  appear  to  be  any  parties  to  that  order. 
With  respect  to  their  having  filed  an  affidavit,  it  was 
expressly  decided  in  Ex  parte  Allison  (a),  that  a  party 
objecting  to  the  jurisdiction  has  a  right  to  come  pre- 
pared in  the  alternative,  and  that  he  is  justified  in 
stating  the  merits  of  his  case,  lest  his  objection  to  the 
jurisdicticm  should  fall  to  the  ground.  And  as  to  the 
examination  of  Price  and  Wakelin  before  the  Commis- 
sioners, that  proceeding  was  entirely  compulsory;  for 
they  .could  not  have  declined  attending,  after  being 
summoned  so  to  do. 

Sir  A.  Pbll. — I  have  placed  myself  in  this  case  in 
the  situation  of  a  jury,  to  decide  upoa  a  particular  fact. 
The  whole  of  this  inquiry  would  have  been  saved,  if 
the  Vice-chancellor  had  only  ordered  that  part  of  the 
former  petition,  which  affected  Price  and  Wakelin,  to 
be  dismissed  with  costs.  But,  inasmuch  as  there  was 
no  jurisdiction  in  the  yice-Chancellor,  are  we  not  com- 
pelled to  say,  that  this  Court  cannot,  on  this  petition, 
entertain  jurisdiction?  I  do  this  very  reluctantly^  but 
I  do  not  think  that  the  petitioners  have  entirely  made 
out  the  case  they  were  bound  to  prove, — namely,  that 

(a)  1  G.  &  J.  210. 

vol..  I.  s 


358  CASES  ra  the  court  of  bankruptcy, 

)8S9«  of  a  pvdyious  submission  to  the  jurisdiction  by  thoso 

Ex  pvti  parties,  who  now  think  proper  to  dispute  it. 

iUiD 


andothen* 


Sir  J.  Cross. — ^This  is  a  dispute  between  two  credi- 
tors, neither  of  whom  has  proved  under  the  commission ; 
and  therefore  it  is  quite  clear,  that  this  Court  can 
exercise  no  jurisdiction  over  them,  unless  they  have 
done  something  by  which  they  are  concluded  from  ob^ 
jecting  to  it.  But  it  is  sud,  that  these  parties  have 
waived  all  objections  to  the  jurisdiction^  by  appearing 
on  the  former  petition,  by  attending  the  inquiry  before 
the  Conumssioners,  and  by  making  an  affidavit  in 
answer  to  diis  petition.  The  question  of  jurisdiction 
has,  I  am  ready  to  admits  been  left  a  liltie  open,  by  Uie 
practice  of  the  Court  on  former  occasions.  But  I  am 
of  opinion, — though  I  come  to  this  decision  with  some 
degree  of  reluctance, — that  the  petitioners  have  not 
satisfactorily  made  out,  that  the  respondents  have 
wMved  their  right  of  objecting  to  the  jurisdiction. 

j^fV  G.  Rose. — The  petitioners  in  this  case  call  upon 
a  party  having  a  common  law  lien, — and  who  rests  upon 
that  lien,  without  coming  in  as  a  creditor  under  tfab 
commission, — to  answer  the  allegations  in  their  peti- 
tion, which  seeks  to  invalidate  the  rights  attaching  to 
such  Hen.  The  common  course  is,  to  dismiss  such  a 
petition  with  costs,  when  the  party  has  done  nothing 
to  submit  to  the  jurisdiction.  But  it  is  also  not  un- 
common for  a  party,  who  is  improperty  brought  before 
the  Court,  to  insist  upon  having  his  costs.  It  is  one 
thing  to  say,  that  a  solicitor,  a  party  to  the  commission, 
shall  be  subject  to  any  order  of  the  Court,  in  respect  of 
his  claims  on  the  bankrupt's  property ;  and  another  to 
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hold,  that  a  solicitor,  who  is  no  party  to  the  eommiaaioiH        ^^^^- 

hut  one  who  merely  rests  upon  a  common  law  lien,  is      Ex  p««i 

n.BTi> 
bound  to  ohey  such  order.    The  Court  has  never  ex^     tad  oUmh. 

eroised  a  jurisdiction  to  deprive  him  of  his  legal  title. 
He  stands  upon  stronger  ground,  than  a  mere  equita- 
ble mortgagee.  Supposing  the  assignees  had  thought 
proper  to  claim  these  papers,  and  bad  petitioned  the 
Court  for  an  order  that  they  should  be  ddivered  up  to 
them;  would  this  Court  have  exercised  a  jurisdiction 
over  a  party  who  claimed  a  common  law  hen,  even 
though  he  had  proved  a  debt  under  the  commission? 
For  diough  his  proof  would  have  made  him  amenable 
to  the  jurisdiction,  he  would  only  have  come  before  the 
jurisdiction  to  a  certain  extent,  that  is,  as  to  all  matters 
connected  with  his  proof;  and  not  as  to  any  distinct 
lien  he  ought  have,  at  conftnon  law,  upon  other  portions 
of  the  bankrupts  property. 

Mr.  Jacob,  for  the  assignees,  then  objected  to  the 
petitioners  being  allowed  their  costs  of  the  sale,  as  there 
was  no  proper  memorandum  in  writing  accompanying 
the  deposit  of  'the  lease,  but  merely^  a  memorandum 
signed,  not  by  the  bankrupt,  but  by  a  clerk  of  the 
petitioners.  [Ersktnei  C.  J.  Does  he  state  that  he 
made  this  memorandum  by  the  authority  of  the  party 
depositing  the  lease?]  No  such  thing;  nor  is  it  even 
alleged,  that  the  memorandum  was  ever  shown  to  the 
party  depositing  the  documents. 

Mr.  Koe  and  Mr.  Skeanston.  The  memorandum  and 
deposit  were  contemporaneous,  and  merely  constituted 
one  act.  The  clerk,  who  signed  the  memorandum,  was 
the   agent  for  both  parties.    [Sir  J.  CroM.   He  has 

82 
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.1832.  alleged  that  he  was  the  agent  for  one  party,  but  says 
£z  parte  nothing  about  the  other.]  He  was  employed  to  nego- 
.and  Others.  ^^^^  ^^^  transaction  between  the  parties ;  and  it  ap- 
pears from  the  affidayit,  that  the  memorandum  was 
driiwn  up  at  the  house  of  the  bankrupt.  A  memoran- 
dum,  though  defective  as  an  agreement,  may  neverthe- 
less be  sufficient  to  entitle  the  party  to  costs.  Ex 
parte  Brightwen  (a). 

The  Court  decided,  that  the  petitioners  were  not 
entitled  to  the  costs  of  .the  sale;  and  ordered  the 
petition  to  be  dismissed  with  xosts,  as  to  Price  and 
Wakelittj  and  the  costs  of  the  inquiry  before  the  Com* 
^nissioners  to  be  paid  by. the  respective  parties  (6). 

'    (a)  1  Swanst.  3. 

(6)  See  Ear  parte  Reid,  Mont.  &  M.  114 ;    Ex  paHe  FouxM' 
Company*  I  G.  &  J.  lOl ;  Ex  fiarte  Worry,  19  Yes.  472. 


SouOuimpion  Ex  parte  John  Michael  Shum. — In  the  matter  of 

Suildingt, 

28  Feb,  1832.  JaMES  EnNIS  RoSB. 

torf^ho^.*'  The  bankrupt  in  this  case  was  a  trader  at  Bath, 

tioDs  to  super-  where  most  of  the  circumstances  stated  in  the  petition 

sede  a  commis*  ^ 

sioDonthe  took  place.      The  petitioner  was  a  creditor  of  the 

ground  of  fraud  * 

and  collusion,  bankrupt,  and  prayed,  merely,  that  the  commission 

must  also  pray,  ,                                                           "^ 

that  a  new  fiat  might  be  superseded. 

may  issue.  Or,  ,_,                                 i  .  -   ■• 

without  peti-  1  he  facts  as  stated  m  the  petition  were,  that  on  the 
penede,  he  may  ^th  of  December  1831  James  Sheppard  swore  the 

roovaUf  the**"  affidavit  of  debt  for  striking  the  docket  before  Maciay 

fofothm  tTte  *  solicitor,  and  the  execution  of  the  bond  was  also 

ri^T  ']i\^  attested  by  him.     The  debt  was  alleged  to  be  uppn 

petition  is  merely  4o  supersede,  it  will  be  dismissed  with  costs. 
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a  bill  of  exchange  dated  19th  March  1831,  payable        ^^^^- 


thirty-t wo  weeks  after  date,  for  £200,  drawn  by  John       Ex  parte 

SUUM. 

Keys  on  and  accepted  by  the  bankrupt,  and  indorsed 
to  J.  Sheppard.  The  bill  became 'due  on  the  1st  No* 
▼ember  1831,  and  was  renewed  by  a  bill  for  two  months ; 
but  the  original  bill  was  not  returned  to  the  bankrupt, 
and  he  had  never  been  applied  to  for  payment  of  it. 
J.  Sheppard  was  brother-in-law  of  John  Keysy  and  the 
petitioner  verily  believed  that  John  Keys  passed  the 
original  bill  to  J*  Sheppard^  for  the  purpose  of  enabling 
Sheppard  to  strike  a  docket  against  the  bankrupt,  and 
that  S/teppard  had  not  given  value  for  the  bill.  Machay 
was  the  solicitor  for  Keys^  and  the  petitioner  believed 
him  still  to  be  so.  The  docket  was  struck  on  the  8th 
December.  On  the  6th  December  Keys  caused  judg- 
ment to  be  entered  up,  and  execution  to  be  issued  on  a 
warrant  of  attorney  given  by  the  bankrupt.  The  attor- 
nies,  to  whom  such  warrant  of  attorney  was  directed, 
were  Graves  and  Mackay,  who  employed  the  same 
agents,  both  in  respect  of  the  warrant  of  attorney  and 
the  commission,  and  the  proceedings  under  both  went 
on  in  concert  together,  and  at  similar  times.  -  Execu-  * 
ticm  was  levied  on  the  goods  of  the  bankrupt  on  the  9th 
December ;  but  the  warrant  of  attorney  was  not  filed 
within  twenty-one  days,  nor  until  the  6th  December. 
The  act  of  bankruptcy  was  not  committed  till  the  9th 
December ;  and  although  Sheppard,  in  his  affidavit  of 
dobt  of  the  6th  December,  swore  to  his  belief  that  the 
bankrupt  had  then  committed  an  act  of  bankruptcy, 
which  was  not  the  fact ;  and  although  the  docket  was 
struck  on  the  8th  December,  Mackay  did  not  order  his 
Commission,  or  send  up  the  usual  certificate  as  to  the 
proposed  Commissioners'  names,  until  the  10th  Decem<> 


SauM. 


262  CASES  IN  THE  COURT  OF  BANKRUPTCY, 

1832.  \^f^  nof  ^as  the  commission  bespoke  by  his  agents  in 
£x  ptrte  town  before  Monday  the  12th  December.  The  peti^ 
tioner  believed,  that  the  docket  was  struck  by  Sheppard 
at  the  instance  of  KeySj  and  that  Keys  leried  his  exe^ 
cudon  under  the  warrant  of  attorney  on  the  9th,  to 
compel  the  bankrupt  to  commit  an  act  of  bankruptcy, 
in  order  to  enaUe  Sheppard  to  prove  that  fact  before 
he  bespoke  his  commission.  It  was  alleged,  that  Mackay 
was  also  the  solicitor  to  the  commisdon,  and  that  Graves, 
who  was  one  of  the  Commissionersj  was  also  the  attor-> 
ney  employed  in  levying  the  execution ;  and  that  the 
whole  transaction,  as  to  the  warrant  of  attorney  and  tlie 
comnrfssion,  was  a  concerted  scheme  between  Macktrtf, 
Graves,  Sheppard,  and  Keys,  to  get  the  entire  manage- 
ment of  the  estate  and  effects  of  the  bankrupt  into 
Keys^  control,  to  the  injury  of  the  other  creditors. 

The  commission  issued  on  the  15th  December;  and  it 
was  further  aUeged,  that  Grates,  although  a  Commifr- 
siimsr,  was  also  a  creditor  of  the  bankrupt  for  the  amount 
of  a  bill  of  costs  for  business  done  as  an  attorney.  That 
Wyndkam  Croodden,  Esq.,  a  barrister,  was  excluded 
from  being  placed  on  the  siid  commission  .by  fraud,  in 
wder  to  enable  Graves  to  act  as  sudi  Commissioner^ 
who,  although  acting  as  attorney  for  Key*  the  execu* 
tion  creditor^  adjudicated  under  the  commission.  That 
the  party  proving  the  act  of  bankruptcy  was  also  a 
creditorj  and  that  unless  the  commission  was  super* 
seded,  the  petitioner  believed  that  the  other  credttois 
of  the  bankrupt  would  not  share  equally  or  fairly  with 
Keys  the  produce  of  his  estate  and  effects.  (<^» 

(a)  There  ware  affidavits  filed  by  the  parties  implicated,  in  answer  to  the 
facts  alleged  in  the  petition ;  but  the  substance  of  them  is  afterwards  stated 
fai  the  judgnwDt  of  (he  Chief  Joitioe. 
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Mr.  TwUs  and  Mr.  Montagu,  for  the  petition,  con-        IBS2. 

tended,  that  this  was  throughout  not  merely  a  cmicerted      Ex  parte 

commission,  and  as  such  supersedable,  but  was  also 

collusive  in  its  institution  as  well  as  in  the  working  of 

it.    All  the  parties  were  acting  in  double  capacities^ 

each  inconsistent  with  the  duties  required  in  the  other. 

Here  was  no  valid  petitioning  creditor's  debt,  the  affi* 

davit  being  sworn  on  a  retired  bill  of  exchange.    The 

act  of  bankruptcy  was  proved  by  a  creditor.  One  of 
the  Conomssioners  was  a  creditor,  which  was  directly 

contrary  to  Lord  Eldon'B  general  order  (a);  and  a  bar- 
rister was  also  excluded  from  the  commission,  which 
was  also  contrary  to  Lord  Loughborough's  order  (6). 
The  whole  proceeding  was  a  fraudulent  stratagem  to 
defeat  the  just  claims  of  the  general  creditors,  and  so 
contrived,  as  to  place  the  power  over  the  execution  and 
the  commission  in  the  hands  of  the  same  party,  to  enable 
him  to  act  for  his  own  benefit  throughout. 

Mr.  JMob  and  Mr.  Bethel^  for  the  respondents!  were 
stopped  by  the  Court. 

iSIr  G.  RosE.'^How  can  a  single  orediter  come  to 
supersede  a  cimimissiQn,  on  the  ground  of  fraud  or  eaif 
Jusion,  without  praying  that  a  new  eommisaion  may 
issue  2  But  you  need  not  have  asked  for  a  supersedeas; 
it  would  have  been  sufficient  to  pray,  that  the  assignees 
«oght  be  removed^  and  c^ers  appointed  in  their  place. 

Sir  A.  Fell. — If  the  objection,  that  the  party  proving 
the  act  of  bankruptcy  is  at  the  same  time  a  creditor,  be 
not  taken  before  the  Commissioners,  I  have  always 

(a)  25th  July,  1817.  {b)  12th  Augttit,  1800; 
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1 632.       understood,  that  it  could  not  be  relied  on  at  any  subse- 
^;^      quent  period  (a). 

Shum. 

Erskine,  C.  J. — ^It  certainly  appears  to  me,  that  the 
petitioner  has  not>  upon  his  own  showing,  made  out  a 
case  sufficient  to  justify  the  interference  of  the  Court. 
Though  we  have  not  thought  it  requisite  to  hear  the 
counsel  for  the  respondents,  yet  there  do  appear  to  be 
many  circumstances  of  a  very  suspicious  character  sur- 
rounding both  the  issuing,  and  the  mode  of  working,  this 
commission ;  and  if  this  had  appeared  to  us  to  have  been 
a  petition  bond  fide  presented  by  a  creditor,  praying 
such  relief  as  would  seem  to  be  for  the  advantage  of  the 
general  body  of  creditors, — as  for  instance,  that  a  new 
commission  might  issue  in  lieu  of  this, — ^I,  for  one,  should 
certainly  have  had  a  strong  inclination,  from  the  facts 
which  we  have  heard  stated,  to  do  every  thing  in  ftir- 
therance  of  the  objects  of  such  petition.  But  what  is 
here  the  case?  The  prayer  of  this  petition,  and  the 
circumstances  under  which  it  is  presented  clearly  show, 
that  this  is  the  petition  of  the  bankrupt  himself.  For 
what  benefit  can  the  ostensible  petitioner  derive  from  a 
supersedeas,  the  only  proceeding  that  he  asks  for?  It 
seems  to  be  admitted,  also,  that  the  effects  taken  under 
the  execution  have  been  since  given  up  to  the  assignees, 
and  are  now  therefore  distributable  under  the  commission 
for  the  general  benefit  of  the  creditors.  Four  objections 
are  taken  :-^  1st,  That  there  is  no  good  petitioning  cre^ 
ditor's  debt :  2d,  That  Graves,  who  is  acting  as  a  Com- 
missioner, Is  also  a  creditor :  3d,  That  Graves  is  also 
the  solicitor  acting  for  Keys  under  the  execution:  and 
4th»  That  Mr.  Goodden,  a  barrister,  was  never  pro- 

(a)  See  Ex  patu  HUU,  Mont  &  M«  272. 
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peily  summoned  to  act  as  a  Commissioner.  As  to  the  ISS2. 
first  objection,  if  there  is  proved  to  be  no  good  petition-  jg^  ^. 
ing  creditor's  debt  to  support  this  commission,  whatever  ^"^''* 
might  have  been  the  motives  of  the  party  in  issuing  it, 
the  commission  must  /all  to  the  ground.  But  I  appre- 
hend, that  that  fact  is  not  sufficientiy  made  out;  for  by 
the  affidavits 'filed  on  the.  part  of  the  respondents,  it  is 
distincdy  sworn,  that  the  debt  was  on-  a  bill  indorsed 
in  September  1831 ;  and  this  is  not  sufficiently  dis- 
proved on  the  other  side ;  therefore  that  objection  seems 
to  be  removed.  As  to  the. second  objection,  the  cir- 
cumstances.  seem  very  doubtful.  By  the  respondents  it 
is  allied,  that  the  debt  of  I2l»  owing  to  Graves  for 
preparing  the  warrant  of  attorney  was  paid  by  Ai^yt, 
before  Graves  acted  as.  a  Commissioner ;  and  in  the 
affidavits  it  is  stated,  that  Keys  is  the  party  liable,  and 
the  one  applied  to,  having  undertaken  for  the  payment 
of  the  debt  Kejfs  is  therefore  the  creditor  of  the 
bankrupt,  and  not  Graves^  The  third  objection  now 
falls  to  the  groimd,  inasmuch  as>  the  execution  is  giv^n 
up,  and  all  motives  for  future  misconduct  are  at  an  end. 
At  the  same  time  I  think  it  would  become-Mr.  Graves, 
as  a  duty  which  he  owes  to  his  own  character  and  to  the 
public,  to  retire  from  this  commission-;  unless  the  re- 
fusal of  other  qualified  persons  in  the  neighbourhood  to 
act  should  render  it  necessary,  that  he  should  continue 
to  act  as  a  Commissioner.  I  do  not,  however,  wish  it 
to  be  understood  that  I  condemn  Mr.  Graves  as  unfit 
for  the  situation  of  a  Commissioner  in  other  cases ;  we 
have  not  yet  heard  him,  but  I  think  he  ought  to  retire 
from  this  commission.  The  fourth  objection  is  not 
very  distinctiy  made  out,  and  will  not  now  hold,  more 
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18SS.  especially  as  a  ground  for  destroying  a  valid  commis- 
£,p^rte       ^OD^  on  a  petition  with  euch  a  prayer  as  the  present;  a 

^'^'''  petition  evidently  that  of  the  bankrupt,  without  any 
prayer  for  a  new  commission,  or  (o  displace  the  aa^ 
signees^  and  wholly  unsupported  \>y  the  other  crediCors% 
Upon  the  whole,  therefore,  I  think  that  tins  petitioii 
ought  to  be  dismissed,  and  with  costs,  as  the  petition  is 
so  infimnally  brought  before  us. 

Sir  A.  PaiiL. — ^I  fully  concur  in  the  judgment  of  his 
Honor  the  Chief  Justice,  and  have  during  the  whole 
argument  been  struck  with  the  justice  of  the  objection 
first  started  by  his  Honor  Sir  O.  Ross,  namely,  that 
this  petition  was  presented  for  the  individual  advsintage 
of  the  bankrupt,  and  not  for  die  general  benefit  of  the 
creditors.  As  such,  the  prayer  of  it  cannot  be  granted. 
With  respect  to  costs,  he  yielded  with  reluctance  to  die 
decision  that  diey  must  be  paid  by  the  pedtioner;  for, 
to  say  the  least,  diere  were  very  suspicious  circum- 
stances attending  the  whole  case. 

Sir  J.  CeoSS,  and  Sir  G.  Rose,  concurred. 


The  petition  was  therefore  dismissed  widi  costs. 
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Ex  parte  William  Smith  and  Charles  Wilding        1832. 
*JoN£s,  Assignees  of  James  Marsh,  a  Bankrupt. — In 
the  matter  of  Isaac  Marsh.  BuUdingt, 

XHIS  was  a  petition  by  assignees  under  one  comnds-'  AsaigMes,  ap- 

plyiDg  to  pioWy 

sion  to  prove  a  debt  under  another,  and  for  staying  the  are  not  bound 

A  1.  •  1       1  by  tlie  samo 

payment  «f  dividends*  lichM,  as  might 

It  appeared,  that  a  c<M&mis8bn  issued  against  Jatnet  indiYidnalan* 
Marsh  on  the  18th  June  1831,  and  that  the  petitioners  ^^* 
were  appointed  his  assignees.    On  passing  his  exami- 
nation he  stated,  that  his  son  Isaac  Marsh  was  indebted 
lo  him  in  the  sum  of  934d.  lis.  Id.,  on  the  balance  of 
account  for  money  lent  and  advanced;  and  Isaac  Marsh 
having  also  become  bankrupt,  the  petitioners  fqrwarded 
an  affidavit  to  the  solicitors  under  Isaac  MarsVn  com- 
mission,  claiming  to  prove  such  sum  against  hb  estate ; 
but  the  admission  thereof  was  adjourned  for  ezamina* 
tion.    On  the  S5th  of  September  1881  the  petttumers' 
solicitor  received  a  letter  from  the  solicitors  under  Isaac 
MarsVs  commission,  stating,  that  the  Commissioners 
considered  this  claim  so  suspicious,    that  they  had 
declined  to  receive  it,  until  every  item  therein  could  be 
vouched  by  proper  documents.      But  the  solicitors 
stated  their  readiness  to  enter  into  an  investigation 
of  the  account,  so  that  the  several  p<Mnts  might  be 
ready  to  be  submitted  to  the  Commissioners  at  their 
next  meeting.    And  they  added,  that  no  dividend 
meeting  was  then  appointed,  but  that  an  audit  meeting 
was  fixed  for  the  9th  December  1881 ;  at  which,  how* 
ever,  no  debts  could  be  proved ;  and  that  a  dividend 
would  depend  on  the  assets  declared  upon  such  audit. 
The  petitioners  were  not  aware  of  any  dividend 
meeting  under  the  estate  of  Isaac  Marsh,  until  the 
5th  January  1832;  when  the  solicitors  of  the  petitioners 
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1832.  were  informed  by  the  other  solicitorsi  that  a  dividend 
£x  parte  of  75.  9^.  in  the  pound  had  been  declared;  but  that 
and  an^  the  debt  of  the  petitioners  had  not  been  allowed,  as 
the  Commissioners  still  remained  of  their  former  opi- 
nion. The  petitioners  had  at  that  time  caused  an 
advertisement  to  be  inserted  in  the  London  Gazette, 
for  a  meeting  of  creditors  of  James  Marsh  to  be  held 
on  the  12th  of  January  183S,  to  authorize  them  to  take 
proper  measures  for  investigating  and  submitting  the 
said  claim  for  proof;  and  they  caused  immediate  notice 
to  be  given  to  the  solicitors  under  Isacu:  MarsKs  com- 
mbsion,  to  withhold  the  payment  of  the  dividend,  on  the 
ground  that  the  petitioners  meant  to  petition  this  Court, 
to  have  this  claim  submitted  to  the  Commissioners  for 
investigation  and  proof;  and  the  payment  of  the  divi- 
dend was  in  consequence  withheld.  The  petitioners 
were  duly  authorized  by  the  creditors  of  James  Marsh 
to  prosecute  this  claim,  at  the  meeting  of  12th  January. 

The  petition  therefore  prayed,  that  the  Commis- 
sioners might  be  dh*ected  to  inquire  into  and  investigate 
the  said  daim,  and  admit  the  same,  or  such  part  thereof 
as  might  be  found  correct,  for  proof  and  dividend;  and 
that  the  payment  of  the  said  dividend  of  7«.  9^.  might 
be  delayed,  until  such  investigation  was  had. 

In  answer  to  this  petition,  an  affidavit  was  made  by 
a  clerk  to  Messrs.  Amort/  &  Coles,  the  solicitors  to 
the  conunission  against  Isaac  il/afisA;  which  stated,  that 
on  the  5th  of  August  1831  the  third  meeting  was  held 
for  passing  the  bankrupt's  last  examination;  at  which 
meeting  the  deponent  presented  to  the  Commissioners 
the  affidavit  and  account  forwarded  by  the  petitioners, 
when  they  ordered  tiie  proof  to  stand  over  for  exami- 
nation, and  a  private  meeting  to  be  appointed  for  die 
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examination  of  the  parties  thereon;  of  which  decision,  1852. 
and  the  meeting  appointed  in  pursuance  thereof,  the  .|^  ~]! 
deponent  informed  Messrs.  Crossley  &  Sudlaw,  the  soli-       f^^ 

via  iuiolMr* 

citors  of  the  petitionersi  hy  letter  sent  the  same  evening. 
That  the  deponent  was  informed,  that  the  hankrupt, 
Isaac  Marsh,  was  then  examined,  hut  that  no  person 
appeared  on  hehalf  of  the  petitionerSi  in  support  of  the 
proof,  nor  did  James  Marsh  attend  to  be  examined. 
That  on  the  22d  September  following  Messrs.  Cross^ 
ley  &  Sudlow  wrote  to  Messrs.  Amory  &  Coles,  request- 
ing to  hear  firom  them,  as  to  what  had  been  done  with 
the  proof,  and  to  be  informed  when  the  dividend  meet- 
ing would  be.  In  reply  to  which^  Messrs.  Amory  & 
Coles  on  the  S4th  September  1831  wrote  a  letter,  of 
which  the  following  are  extracts : — 

'*  There  is  not  any  public  meeting  appointed  at 
present,  as  it  regards  the  claim  made  by  the  assignees 
oi  James  Marsh*  The  Commissioners,  after  examining 
the  bankrupt  thereon,  considered  the  account  of  so 
suspicious  a  nature,  that  they  have  declined  to  receive 
it,  until  every  item  therein  be  vouched  by  proper  docu- 
ments. The  bankrupt  has  no  account  whatever  with  his 
father  in  the  books,  and  there  are  bills  of  exchange  and 
joint  promissory  notes,  bearing  the  name  of  the  father, 
being  proved  under  the  son's  estate,  and  which  we  pre- 
sume are  charged  in  the  father's  account  as  remittances 
to  the  son,  although  never  met  at  maturity,  by  either 
party*  Indeed,  so  far  as  the  accommodation  between 
them  goes,  the  party  would  only  be  entitled  to  prove 
the  amount  of  dividends  his  estate  has  paid  upon  them, 
and  not  for  the  whole  amount  of  the  bilk.  We  are  ready 
to  enter  into  an  investigation  of  this  account,  in  any 
way  you  may  suggest,  that  we  may  have  our  several 
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1SS9.  points  ready  to  submit  to  the  Comnussioiiers  at 
^~^  nei^t  Mtting.  There  is  no  dividend  meeting  appointed; 
uBduSLtt  ^^  nolninal  audit  meeting  is  fixed  for  the  ninth  Decem- 
ber next;  bui  no  debts  can  be  then  proved.  A  divi« 
dend  will  depend  upon  the  assets  declared  on  the  audit/' 
The  deponent  further  stated,  that  notwithatanding 
such  communication  the  petitioners  did  not,  nor  did 
Messrs.  Croisley  &  Sudlow,  or  any  other  person  on 
their  behalf,  proceed  to  substantiate  their  claim  on  the 
required  investigation,  by  the  production  of  vouchers 
and  doouments,  in  confirmation  of  the  accounts;  nor 
did  Messrs.  Amory  &  Colee  receive  any  reply  to  such 
letter.  That  on  the  Sd  January  last  a  meeting  was 
held  under  the  commission  against  Isaac  Marshy  in 
pursuance  of  advertisement  in  the  London  Gaiette,  to 
declare  a  dividend ;  at  which  meeting  deponent  attended, 
and  stated  to  the  CSommisaioners  then  present  the  sub- 
stance of  the  eiuunination  of  the  bankrupt  respecting 
the  aud  debt,  and  the  correspondence  that  had  taken 
place  on  the  subject,  and  produced  to  them  the  afiida- 
tit  and  account -of  the  said  James  Marsh;  after  consi- 
deration of  which  documents  the  Commissioners  rejected 
the  proof,  and  declined  to  permit  any  claim  to  be 
entered  upon  the  proceedings;  inasmuch  as  the  peti- 
tioners, through  their  solicitors  Messrs.  Crossley  & 
Sudiow,  had  had  sufficient  notice  of  the  determination 
of  the  Commissioners  to  reject  the  claim,  and  that  it 
was  their  duty  therefore  to  come  forward,  and  by 
evidence  remove  such  objections  and  substantiate  the 
debt,  if  any  existed.  That  at  this  meeting  a  dividend 
of  7s.  9d.  in  the  pound  was  declared,  and  ordered  to 
be  paid  to  tiie  several  creditors  who  had  proved  Iheir 
debts  under  the  said  commission,  to  the  exchision  of 
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the   said  petitioners;   the  xttiilt  of  which   meeting       1839. 
deponent  communicated  hy  the  post  on  tiie  next  day.     - Mkuk^ 
That  on  the  7th  January  fast  the  agents  for  the  peti-    ^n^JJJJ^. 
tioners  served  upon  Messrs.  Amary  &  Coles^  as  soHci* 
tors  for  the  assignees  of  IsiMc  Marsh,  a  noticoi  not  to 
pay  any  of  the  creditors  the  dividend  of  7i.  9d.  in  the 
pounds  and  of  their  intention  to  present  tiiis  petition. 

Mr.  WUbraham,  for  the  petitioners. 

Mr.  Montagu,  for  the  respondents,  contended,  that 
the  petitioners  were  bound  by  the  laches  they  had 
been  guilty  of,  and  it  was  now  too  late  for  them  to 
claim  a  right  to  stay  the  dividend  tiiat  had  been 
declared. 

Ebskike,  C.  J. — Admitting  the  fact,  tiiat  there  has 
been  great  negligence  on  the  part  of  the  petitioners, 
and  tiiat  if  tiiis  application  had  been  made  by  a  mere 
individual  creditor,  the  Court  would  not  have  been  dis- 
posed to  listen  to  the  prayer  of  ihia  petition;  yet,  aa  the 
parties  eome  here  aa  aasigneea,  for  the  benefit  of  a  *** 
large  body  of  creditors,  I  tiiink  we  are  bound  to  enter- 
tain the  application.  It  appears,  tiiat  no  dividends  are 
yet  paid,  and  littie  injury  can  be  sustained  by  the  short 
delay,  that  will  be  occasioned  by  an  examination  of  the 
claim  of  the  petitioners.  Therefore,  I  think  the  prayer 
of  this  petition  ought  to  be  granted,  tiie  petitioners 
paying  the  oosts  of  this  petition,  and  of  the  meeting  to 
open  the  dividend ;  but  giving  liberty  to  the  assignees 
under  Isaac  MarsVu  commission  to  pay  the  dividend 
already  declared,  if  they  shall  think  fit,  leaving  suflS- 
cient  to  answer  the  petitioners'  debt. 
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.1852. 

■Ei  parts 

Smith 

•ad  another. 
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Sir  A.  Pell  concurred. 

•Sir  /•  Cross. — ^I  am  of  the  same  opinion ;  and  I 
moreover  think  that  less  negligence  is  attributable 
to  the  petitioners,  than  is  imputed  to  them.  For  the 
letter  of  the  S4th  September  clearly  warns  them  not  to 
come  to  the  audit  meeting;  inasmuch  as  **  no  debts  can 
be  then  proved."  I  think,  also,  that  the  Commissioners, 
who  were  aware  that  die  claim  of  the  petitioners  was 
then  pending,  did  wrong  in  not  thoroughly  investigating 
it  at  the  dividend  meeting  of  creditors  on  the  Sd 
January. 

Sir  G.  Rose  concurred. 

It  was,  therefore,  ordered  according  to  the 
prayer  of  the  petition. 


Ex  parte  James. — ^In  the  matter  of  Davis* 


BuUdingt, 
F§bnuay  28.    ^^ 

Where  an  as-  X HlSwas  a  petition  for  a  new  choice  of  assignees,  in 
effoTtba benefit  the  room  of  those  fo]:merly  chosen;  one  of  whom  was 
he  is  entitiSi  to  ^^^  ^o  be  found,  another  had  become  bankrupt,  and 
SSt'S'!!35'fS!d  the  thurd  had  become  insane. 

in  hand,  Wore 
it  if  tranifened 
to  the  new 
assignee. 


Mr.  Montagu,  for  the  petition. 


Mr.  c/oco A  appeared  for  the  insane  assignee,  who  had 
had  the  sole  management  of  the  estate;  and  stated,  that 
there  was  a  fund  of  IS/,  belonging  to  the  estate  in  the 
bankers'  hands,  in  the  name  of  the  assignees.  The  so- 
licitor to  the  commission  had  a  claim,  for  his  bill  of  costs, 
of  about  10/.  against  the  assignees,  for  which  the  assignee 
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who  appeared  was  of  course  jointly  liable  with  the  rest ;        1 8521. 
and  the  assignee  was  also  entitled  to  his  costs  of  this       ETmtm 
application^  when  taxed.    He  therefore  submitted,  that       James. 
this  assignee  had  a  right  to  retain  the  amount  of  the 
solicitor's  demand,  out  of  any  fund  there  might  be  in 
hand,  and  also  sufficient  to  pay  the  costs  of  the  present 
application. 

Mr.  Montagu  contended,  that  the  13/.  ought  to  be 
paid  over  to  the  new  assignees,  and  divided  among  the 
general  creditors,  leaving  Mr.  JacoVs  client  to  come  in 
pari  passu  with  the  other  creditors:  but 

The  Court  thought,  that  on  the  general  principle  of 
reimbursing  an  assignee,  who  was  to  be  removed  for 
the  benefit  of  the  estate^  the  insane  assignee  ought  to 
have  the  right  of  retention  now  claimed  for  him  by  his 
counsel.  It  was  therefore  ordered,  that  a  new  choice  of 
assignees  should  take  place,  and  that  the  amount  of  the 
solicitor's  bill  should  be  paid,  together  with  the  taxed 
costs  of  this  application,  out  of  the  IS/.,  if  the  same 
would  so  far  extend,  and  that  the  residue,  if  any,  should 
be  paid  over  to  the  new  assignees  (a). 

(a)  The  distinction  appears  to  be,  that  where  the  assignee  is  remoYod  for 
the  convenience  of  the  estate,  as  in  case  of  bodily  infirmity,  he  is  entitled  to 
the  coats  of  the  application  for  hb  removal ;  but  where  he  applies  to  be 
removed,  merely  for  his  own  convenience,  he  then  is  liable  to  pay  the  costs 
himsdf.  Re  Eobertt,  Buck,  465  \  3  Mad.  273 ;  Anon,  5  Mad.  76 ;  1  Deac. 
B.  L.  345. 


VOL.  I. 
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—  Ex  parte  Francis.— In  the  matter  of  Brown. 

Where  an  equit-  jB/xEL  MotUiMgu  applied,  on  behalf  of  an  equitaUe 
with  a^^l^rof  mortgagee,  for  the  usual  order  for  a  sale,  and  leave  to 

sale,  had  eze-      .  .  •. 
cnted  the  power  "*"• 
by  patting  up 
the  estate  to 

was'ftoW  to*him  ^^'  Spence,  on  the  part  of  the  assignees,  contended, 
for3W/.,Mdhe  ^jj^t  in  this  case  there  had  been  a  power  of  sale  given 
wards  for  the     ^6  the  mortffaffee,  which  had  been  executed  by  him, 

usual  Older :—  ^^     '  "^ 

Held,  that  the    and  the  estate  sold  to  him  at  9002.    If,  th^ eibre,  llie 

estate  must  be 

pat  up  at  that    prayer  of  the  petition  were  grmnted,  it  could  only  be  by 

putting  up  the  estate  at  the  sum  of  9001. 

The  Court  accordingly  ordered  a  sale,  with  leave  to 
bid;  the  estate  to  be  put  up  at  900L  The  question  of 
costs  to  stand  over,  to  see  what  amount  the  estete  might 
realiie,  and  whether  there  would  be  any  surplus  above 
the  aOOl.  sufficient  to  pay  the  costs. 


sttm. 


Sam  day.  ^  paito^  FiKCH.-*-In  the  matter  of  Covbrdaib. 

A  solvent  nart-  A  Question  arose  out  of  this  petition,  whether,  where 

ner  is  entitled 

toreuinthe  one  of  two  partners  had  become  bankrupti  and  the 
books,  when  the  other  remained  solvent,  the  Court  could  order  the 
bankrapt.   ^    solvent  partner  to  deliver  up  the  partnership  books  for 

the  purposes  of  the  bankruptcy. 

The  Court  decided,  that  it  had  no  power  to  take 
books  out  of  the  hands  of  the  solvent  partner,  and 
therefore  that  he  was  at  perfect  liberty  to  retain  them. 
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Ex  parte  John  Robikson.— In  the  matter  of  Jo3Bph.       IBM. 

Rastalii, 

rfi  .  .  February  29* 

IHIS  was  a  petition  of  a  creditor,  praying,,  that  he  Apromisaoiy 
might  be  at  liberty  to  prove  his  debt  of  70/.  against  the  "^IToroider. 
€tttate  of  the  bankrupt,  and  that  the  assignees  might  Zt  a  n^  pay! 
he  ordered  forthwith  to  call  a  meeting  for  that  purpose.  b^lJ^m'de^ 
and  be  thereupon  oidared  to  pay  to  the  petitioner  his  "^^^^ 
dividend  of  &.  in  the  pound,  rateaUy  with  the  other  ^'^^^    , 

'^  *^  second  class  of 

4sreditora  of  the  bankrupt;  and  that  the  assignees  might  ^^}^,  ^  ^ 

•^  \  ®  ^*       Schedaleofthe 

be  in  the  mean  time  restrained  from  paying  such  divi*  stamp  Act, 
dend  aaoiig  the  other  creditors ;  and  that  the  costs  of  chargeable  with 
micb  mMtiag,  «id  of  this  petition,  might  be  paid  out  '>«'^'^' 
<d  Ao  estate. 

The  commission  issued  on  the  80th  December  1889, 
when  the  bankrupt  was  indebted  to  the  petitioner  in 
the  sum  of  70/.,  with  an  arrear  of  interest  thereon,  upon 
n  joint  and  several 'promissory  note  under  the  hands  of 
4lie  baidurupt  and  two  other  persons,  which  was  in  the 
ftdkwing  form  :-^ 

<'  1885,  January  17th»  Newark. 

^^  We  joindy  and  severally  promise  to  pay  to  Mn 
Robinsm,  of  Newark,  Notts,  or  order,  the  sum  of  701., 
with  lawful  interest  for  the  same,  on  demand  (or  his 
order Jf  for  value  received." 

Signed,        **  Joseph  RaeUM,  Tkomae  Carman f 

William  Carman^  junior.** 

This  note  was  upon  a  Zs.  6d.  stamp. 

At  a  meeting  of  the  Commissioners,  held  on  S7th 
December  1881,  fbr  the  purpose  of  proving  debts  and 
declaring  a  dividend,  the  petitioners  attended'  to  prove 
the  note,  when  an  objection  was  taken  that  the  note 
was  on  an  insufficient^  stamp ;.  for  that^  being  payable 

t2 
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1892.       on  demandi  it  required  a  stamp  of  8s.  6d.;  and  the 
^^^      Commissioners  decided  in  favour  of  the  objection.    A 
Robinson,     dividend  of  6«.  in  the  pound  was  declared  at  this 
meeting. 


Mr.  G.  Richards,  in  support  of  the  petition^  after 
ferring  to  the  S4th  section  of  the  Stamp  Act  of  55  Geo.  S. 
c*  184.,  contended,  that  this  note  came  within  the  second 
class  in  the  first  schedule  of  that  Act,  relating  to  promis- 
sory notes.  He  admitted,  that  if  the  note  had  been  pay- 
able to  J.  R.i  or  bearer,  or  to  J.  R.  on  demand^  <mly, 
then  the  &•  6d.  stamp  would  hare  been  requisite.  The 
first  clasa  in  the  schedule,  which  were  liable  to  an 
8s.  6d.  stamp,  came  under  the  denomination  of  promis- 
sory notes  payable  to  the  bearer  on  demand ;  and  at 
the  end  of  that  class  are  the  directions,  that  such ''  notes 
may  be  re-issued  after  payment  thereof,  as  often  as 
shall  be  thought  fit."  Now  this  note  is  not,  in  its  form, 
payable  to  the  bearer,  nor  was  it  intended  to  be  re- 
issuable;  therefore  it  is  not  within  the  first  class,  and 
must  consequently  fall  within  the  second  class  provided 
for,  namely,  notes  payable  **  in  any  other  manner  than 
to  the  bearer  on  demand,  but  not  exceeding  two  months 
after  date^  or  60  days'  sight." 

Mr.  Wilson,  on  the  part  of  the  assignees,  relied  on 
the  case  of  Keates  v#  Whieldon  (a),  where  it  was  held, 
that  a  promissory  note  for  11/.,  payable  to  A.B*oa 
demand,  was  payable  to  the  bearer  on  demand,  and 
therefore  required  a  %s.  stamp^  [Sir  J.  Cross..  Can 
you  say,  that  a  note  payable  to  A.  B.  is  a  note  re- 
issuable  ?]    The  question  does  not  depend  upon  whe- 

(o)  8  B.  &  C.  7. 
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ther  the  note  is  re-issuable,  or  not.    This  was  decided       1832. 
by  the  case  of  Whitlock  v.  Underwood  (a).    So  also  in      ex  parte 

the  case  of  East  y. (6)  it  was  held,  that  a  promis-     ^^binso. 

sory  note  for  11/.  10$.,  made  payable  ^'  on  demand  to 
bearer^  with  interest,  for  value  received,*'  required  a 
2s.  stamp*  The  note,  in  this  case,  is  payable  to  bearer ; 
for  the  payee,  by  bis  indorsement,  makes  it  payable  to 
the  bearer.  [ErsAine,  C.  J.  Perhaps  a  special  indorse- 
ment might  have  that  effect,  but  I  do  not  think  a  simple 
indorsement  has.] 

Mr.  Richards f  in  reply.  The  two  cases,  of  Keaies 
v.  WJUeldon,  and  Whitlock  v.  Underwood^  <:ompletely 
misled  the  Commissioners  when  this  question  was  before 
them.  Those  cases  cannot  apply  to  this,  unless  it  is  to 
be  taken  that  the  wgrds  '*  bearer^  and  "  order''  are 
synonymous  terms.  The  question  is,  whether  a  note 
payable  to  J.  JS.,  or  order,  passes  by  delivery,  or  by 
indorsement  A  direction  to  pay  it  to  J.  £.,  or  bearer^ 
would,  of  course,  make  it  transferable  by  mere  delivery ; 
but  a  direction  to  pay  a  note  to  J.  JS.,  or  order,  requires 
an  indorsement,  as  well  as  a  delivery,  to  render  it  as* 
signable  (c).  The  case  of  Whitlock  v.  Underwood  dif- 
fered materially  from  this,  inasmuch  as  the  note  was 
there  payable  to  bearer.  Here,  however,  it  is  payable 
to  order.  It  is,  therefore,  a  promissory  note  for  the 
payment  of  money,  ^'  in  other  manner  than  to  the  bearer 
on  demand^  and  requires  only  a  Ss*  6d.  stamp. 

TIrskine,  Ci  Ji-^The  objection  made  to  the  validity 
of  this  promissory  note  arises  on  the  first  schedule  of 
the  Stamp  Actof  i55  Geo.  3.  c.  184.,  by  which  the  duties 

(•)  2  Ei  &  C 157.    (6)  2  Man.  &  Ryl.  8.    (c)  JBayley  on  BiVs,  27, 30. 


ROtoHSON* 
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\BS2.  oh  promissory  notes  are  regulated;  and  the  question  is^ 
ExMute  whether  this  promissory  note  faUs  within  the  first  dftss 
of  ptromissdry  notes  there  mentioned^  Now,  what  is 
the  title  of  that  dais  t  *'  Promissoty  not^,  fbr  the  pay- 
ment) to  the  hearef)  on  demand,  of  any  sum  bf  mpney.'' 
Is  this  note  then  payable  to  the  bearer  on  demandt  I 
sedmlt,  that  if  in  kw  this  can  be  construed  to  be  payabte 
to  the  bearer  on  demand^  although  it  is  not  so*expreased 
tt>  be  on  the  face  of  it^  the  higher  class  of  stamp  duty 
would  attach.  In  Whitlock  v.  Und€rUf0od{a\  dw  note 
was  payable  to  A.  B.,  or  bearer;  it  was^  therefore,  held 
tb  be  payitble  tO  the  bearer  on  demand,  imd  oonae- 
^Uently  to  come  within  tbd  first  class  of  theachedule of 
the  Stamp  Act.  In  the  case  of  Ba^  v«  — ^->  It  wIm  pay-* 
able  to  ienter  an  demand^  and  therefi>re  clearly  witfiin 
the  first  class.  In  the  present  caae,  howeter,  il  is  pay«» 
able  to  Mr.  Robinsoni  or  tn^-df^,  on  •  demand }  and  the 
question  is,  whether  the  expression  **  or  9rder'*  has  the 
same  meaning,  and  is  in  its  nature  similar  to  **  beanr'^ 
I  apprehend,  there  Is  no  case  in  which  it  has  been  eo 
decided*  The  case  of  Keatei  v.  WhieUhn  (6),  in  which 
the  note  was  payaUe  to  A.  B.  on  detmmd,  does  not 
seem  to  me  to  touch  tfiis  point.  The  question  bete  is, 
whether  this  note,  in  die  way  in  which  it  ts  ftamed,  ia 
tnuisfecfibie  by  mere  deliTery,-^r  by  delivery,  acoom^ 
panied  with  die  order  of  the  payee.  If  by  the  former,  nor 
indorsement  can  at  any  time  confine  its  mode  of  transfer. 
It  will,  therafere>  i-emain  as  originally  constituted,  that 
is,  passable  and  payable  by  mere  delivery.  If  it  is 
transferable  by  the  ortkr  of  the  payee,  it  can  pass  by 
imhrfemeni  only.  And  if  at  any  time  it  be  specially 
indoned,  then  a  second  ind<»eement  beoomee  iieoea« 


(•}  »  B.<c  C.  167.  (ft)  S^Bi A  C7« 
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sary^  to  pass  it  to  a  subsequent  holder.    This  note  is       18S!K. 
pajrabk  to  Mr.  RoUmoH,  or  order,  and  therefore  cannot      ExpuVb 
pass  wiUiout  hill  indorsement. .  From  the  title  of  the     *^»»»«»- 
first  clasa  of  notes  in  the  schedule  of  the  Stamp  Act^ 
and  the  memosaiidum  at  the  end,  itis  evident,  that  the 
statute  meant  to  attach  the  higher  duty  on  notes  pass« 
able  by  deUrery  only.    I  am  therefore  of  opinion,  that 
this  note  faUs  within  the  seoond  dass  of  notes  mentioiied 
in  &e  schedule,  and  is  written  cm  a  proper  stamp ;  cmt^ 
sequpntly,  I  think  the  Commissioners  were  wroqg  in 
rd^mg  to  admit  the  prooj^  and  that  the  petitioner 
ought  to  be  allowed  to  prove  it. 

Sir  A.  Pell. — I  perfectly  coincide  in  the  opinion  of 
his  Honor  the  Chief  Judge.  But,  as  the  case  of  Keateu 
V.  WhieiAm  {a)  has  been  cited,  and  is  sappoeed  to  be 
decided  on  such  high  authority,  I  wish  to  say  a  few 
words  on  it.  As  the  case  is  reported  in  BarnewaU  and 
Cre9$wMi  it  appears  to  be  held,  that  a  note  payable  to 
A.  B.  on  demand  m  a  note  payable  to  bearer.  The 
judgment  of  Lord  Tenierdenf  as  there  given,  is  certeinly 
in  very  broad  terms;  and  I  must  confess,  that  I  can 
hardly  conceive  such  to  have  been  his  judgment.  Jt 
seems  to  me  a  most  extraordinary  proposition,  to  say, 
that  an  order  to  pay  to  A.  B.  onlt/p  is  equivalent  to  an 
order  to  pay  to  ang  perean.  I  have  always  understood^. 
Ilhat  a  note  payable  to  A.  alone  is  not  negotiable,  and 
can  be  paid  to  no  other  party  than  to  A*  himself.  If  1 
direct  a  note  to  my  bankers  payable  to  A^  A,  and  it 
comes  to  Ihe  hands  of  C.  D.,  I  think  the  bankers  would 
be  liable  for  the  payment  of  it  to  C.  X).  The  case  of 
Kbu^  v.  WkieUon  must  be  either  wrongly  reported^ 

(a)  8  B.  &  C.  7. 
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1832.  or  the  facts  insufBciently  stated:  for  the  facts  which 
Ex  parte  ^^^  there  stated  do  certainly  not  warrant  so  broad  a 
BowwsoK.  pQgj^Qn^  From  Mr.  Justice  Bayley'%  judgment,  I 
should  draw  the  conclusion,  that  bis  decision  did  not 
go  to  that  extent.  With  reference  to  the  present 
case,  we  have  only  to  inquire,  is  the  note  in  question 
payable  ^'  in  any  other  manner  than  to  the  bearer  on 
demand"  ?  Is  it  payable  to  Mr.  Robinson  on  demand, — 
not  on  a  demand  made  by  any  '^  bearer f*  in  the  ordinary 
acceptation  of  that  word,  but  on  a  demand  made  by  his 
order?  I  apprehend  both  these  questions  must  be 
answered  in  the  affirmative. .  If  Robinson  had  indorsed 
it  specially,  it  would  only  be  payable  to  that  person, 
and  could  only  pass  afterwards  by  a  second  indorse* 
ment.  It  clearly  seems  to  me  to  be  a  note  not  pay- 
able to  the  bearer  on  demand,  but  only  to  a  specified 
person,  or  his  indorsee, — and  to  fall,  therefore,  within 
the  second  class  of  the  schedule  of  the  Stamp  Act.  I 
do  not  think,  however,  that  the  case  of  Keates  v. 
WAieldon  (a)  has  so  strong  a  bearing  upon  this  case,  as 
to  say  that  our  judgment  will  overrule  it. 


(«)  The  case  of  Keates  v.  Whielion  has,  however,  1>een  overruled  by 
drmUage  v.  fierry,  5  Bing.  501 ,  and  Moym  v.  Whitaktr,  9  B.  &  C.  409 ; 
neither  of  which  cases  was  cited  in  the  above  argument.  So  that  the  Couit 
of  Review,  without  any  aid  of  authority,  has  in  this  instance  exercised  its 
own  unbiassed  judgment*  in  refusing  to  be  guided  by  a  position  untenable 
in  law,  even  though  sanctioned  by  a  solemn  decision  of  the  Court  of  Kiog*B 
Bench.  jElow  such  a  decision  could  ever  have  been  pronounced  by  that  Court 
—as  that' a  promissory  note  payable  to  A,B.,  on  demand,  is  payable  to  the 
bearer  on  demand — certainly  aflbrds  some  matter  for  wonder.  For  one  oC 
the  first  principles  recognized  in  the  law  of  bills  of  exchange  and  promiuoiy 
notes  is,  that  a  bill  or  note  payable  to  A.  B.,  without  any  words  to  render  it 
transferable,  is  merely  a  personal  obligation  to  A,  B.,  and  cannot  be  assigned 
or  negociated  by  him.  Hill  v.  LevU,  1  Salk.  132  $  Archer  v.  Jknfc  rf^ng* 
land,  Doug.  615,  637.    And  see  Bayley  on  Bills,  ch.  ii. 
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Sir  J.  Cro8S.-*-I  think  this  is  not  a  note  payable  to        1832. 
th€  bearer  on  demand ;  if  it  were,  it  would  pass  without      ^^  part* 
indprseinent*    But  it  is*  payable  to  the  payee,  or  his     *«>"'»«>*''• 
order;  and  without  his  indorsement  it  is  not  negotiable, 
and  therefore  it  falls  within  the  second  class  of  notes 
mentioned  in  the  schedule  of  the  Stamp  Act* 

Sir  G.  Rose. — I  entirely  concur;  and  upon  the  prin« 
ciple,  that  this  note  can  only  pass  by  indorsement. 

The  prayer  of  the  petitioner  was  therefore  granted; 
the  costs  to  come  out  of  the  estate. 


Anonymous. 

.  February  2d. 

A  Petition,   which  was  addressed   thus: — "To  the  informal ad- 

— ..  -.  cli€ssof  petitiofii 

Right  Honourable  the  Chief  Judge,  and  the  other 
Judges,"  without  adding  "  of  the  Court  of  Review," 
was  held  to  be  informal,  and  ordered  to  be  amended. 


Ex  parte  Robert  Cotesworth,  Edwarp  Buxton, 

9 

and  Joshua  Hart.— In  the  matter  of  Joseph  Van- 

Snutkamjtton 
ZELLER.  Buildings, 

y  March  1. 

1  HE  petitioners  in  this  case  were  the  assignees  of  the  I'his  Court  will 
above  bankrupt,  and  prayed  that  the  proof  of  a  debt  proof,  msrcij 
agabst  the  bankrupt's  estate,  of  4490/.^  made  by  Chevalier  ditor  has  iosti- 
Eustaquio  Adolpho  de  MeUo  Maitoi^  Charg6  d' Affaires  a\rei^^^n.° 
of  the  Brazilian  government,  might  be  expunged.    The  ^,y  ©f  his  deb^ 
facts,  as  they  appeared  upon  the  petition,  and  in  the  JJ  lifeviSSS 
affidayits  in  support  of  it,  w^re  these;— The  bankrupt*  ^^t^,^^ 

•broad. 
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IM^.  before  the  commissioD,  which  issued  on  the  89th  July 

e7mii«  1^1>  carried  on  business  in  London  as  a  meichanty  oa 

CtrtnwoMM  ]|ig  01^  accounti  and  ako  at  fiahia.  in  the  Brsaiby  in 

and  others.  —»  ^ 


partnership  with  other  individuals  under  the  firm  of 
FmtfeUer  ani  Cow    Scow  time  in  the  year  1880;  the 
Board  of  finance  of  Brmtil  wanting  to  remit  money  ta 
England  on  account  of  the  Goremment,  made  an 
arrangement  with  the  house  of  Vm$$MeUer  and  Co*  at 
BahiOi  far  die  purpose^  and  in  consequence  received 
bills  to  the  amount  of  10^000/.  from  that  firm,  drawn 
upon  /»  Van^dkr^  fai  LomhUi  payable  to  the  <yder  of 
the  Board  of  finance.     Three  of  the  Mb,  to  H^ 
amount  of  4,300/. ,  were  indorsed  by  the  Board  and 
remitted  to  Chevalier  Maitos^  which  were  by  him  pre- 
sented  on  the  6th  July  1830  to  J*  Vanzeller,  and  were 
by  him  accepted  accordingly    The  rest  of  the  bills  were 
indorsed  and  remitted  in  the  same  way,  but  after  the 
bankruptcy  of  Vanzetter,  and  were  consequently  returned 
to  the  Board  dishonored.    The  Government  furtfier 
pui'chased  bills  of  another  merchant  of  Bahia,  named 
Lima^  to  the  amount  of  S6,300/.,  which  hdd  been  drawn 
in  his  favour  by  VanxeUer  and  Co.  on  VanxeUer  of 
London.    These  were  also  dishonored.    On  the  6th 
November  ISSO  the  house  of  VanzeUer  and  Co.  at 
Bahia   stopped   payment,   and   the  partners  surren- 
dered  themselves  as  bankrupts  according  to  the  Bra* 
zifian  laws;  and  in  the  same  month,  pursuant  to  a  decree 
of  the  proper  tribunals  there,  the  whole  of  their  goods* 
were  sequestrated  on  account  of  the  debt  of  4O,00M. 
due  to  the  Government    This  sequestration  was  to 
cover  both  the  amount  of  the  bills  drawn  directly  in 
favour  of  the  Government  by  Fanzettar  aind  Co.,  and 
those  drawn  by  the  same  parties  ih  fiivout  of  Litna^* 
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asMi  8oU  by  him  to  the  GbTemmeoti    On  hii  bank-       1SS2, 
inptcy  takifig  pkee^  Vcameller  went  to  the  Brazib,  and      aVwie 
petitbtied  die  proper  ttibanals  to  hare  the  sequettra^   ^^^J^dMlT 
tbn  letmnred  firom  his  partnership  property  at  Bsfaia^ 
Whilst  that  petition  was  pending^  the  Brasifian  GoTeni>* 
neni  obtained,  by  proeess  agiunst  Lima^  96,800^,  upon 
which  a  decree  was  issued^  reducing  the  sequestration 
to  lfl^716/»    An  official  kiotification  of  thb  fiict  was 
published  in  the  BmziHan  Gaaette,  February  ISlh  188h 
On  the  6th  December  1831  Ae  Chevalier  de  MkUae 
attended  befive  the  CommissiQners  under  FamteHer'B 
bankruptcy,  and  no  objection  being  made,  was  allowed^ 
by  the  assignees  to  prove  for  the  4,490/.  due  for  prin- 
ci^  and  interest  on  die  three  biUa  of  e&change 
accepted  by  the  bankrupt,«as  indorsee  of  tfaem,  swears 
ing  th*t  he  had  no  other  security  Car  the  debti  and  no 
other  satisfaction  for  it  than  the  bills. 

Mr»  Mtmiaguand  Mr,  /SXaipe,  for  the  petttioiiers, 
cnHended  that,  under  diese  circumstances,  the  proof 
ought  to  be  expunged.  The  goods  of  Venmeller  and 
Co.,  seized  by  the  Brazilian  Government,  were  suffi- 
cient to  cover  its  whole  daim>  inckidtng  these  three 
bBk;  and  at  the  date  of  the.  last  infonnation  ftom- 
Brazil^  the  SOth  November  1831,  the  Oovemment  was 
still  in  possession  of  the  goods>  and  were  about  to  sell 
them  to  satisfy  its  claims.  At  any  rate,  these  goods 
were  some  kind  of  security  for  the  debt,  and  die  Che- 
vaUeir  de  MoH^e  would  never  have  been  idowed  bf 
die  Conndssionexe  to  prdve,  had  they  been  made 
aware  of  ail  the  chrcumstances.  As  it  was  evident,- 
v^n  Ae  face  of  the  UHS)  that  Vanx^er  and  Co.  of 
Bafak  Were  the  parties  with  whtom  f^em:9&Ueri)(  London 
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1832.  was  in  partnership, — ^that  they  were  in  fact,  biDs  drawn 
^T^  by  one  member  of  a  firm  upon  another, — ^the  Charg6 
^wlfltlicriu"  d'AflSures  could  not  say,  that  he  was  entitled  to  double 
proof.  He  must  then,  at  least^  elect,  whether  he  will 
abide  by  the  security  he  has  obtained  in  possession  of 
the  ^oods  belonging  to  the  joint  estate  at  Bahia,  or 
prove  under  the  commission  against  the  separate 
estate  in  this  country.  [Sir  G.  Rose. — ^That  question 
does  not  at  present  arise  upon  the  petition.  The 
simple  question  before  us  is,  whether  the  goods  seized 
are  enough  to  satisfy  the  debt?]  We  say  that  they 
are* 

Mr.  .  Wigramf  Tor  the  respondent  Chevalier  de 
Maitos. — AU  that  we  want  is,  to  stay  die  dividend  till 
die  amount  produced  by  the  goods  is  ascertained. 

.  Sir  A.  Pell. — Do  you  not  think,  that  the  justice  of 
the  case  would  be  met,  by  staying  the  dividend  till 
inquiry  has  been  made  in  the  Brazils,  as  to  whedier 
the  debt  of  the  Government  has  been  satisfied? 

IMft.  Montagu  said,  that  be  would  not  object  to  this 
course,  provided  the  debt  were  turned  into  a  simple 
claim;  for,  otherwise,  the  bankrupt  would  remain  un- 
certificated for  a  twelvemonth* 

Mr.  Wigram  observed,  that  there  might  be  a  diiB- 
eulty  in  reproving  the  debt,  and  therefore  he  could  not 
consent  to  turn  the  present  proof  into  a  claim.  [Silr 
Q»  Rase. — ^The  Court,  knowing  what  it  did,  would 
nevjsr  have  placed  it  on  the  proceedings  as  a  debt;  but 
since  it  is  there^  we  will  not  disturb  it.]    Th^  solieitors 
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of  the  bankrupt  have  been  applied  to,  for  the  purjpiose        I8d£, 
of  knowing  whether  they  had  any  objection  to  the      exuuu 
proof;  and  it  was  with  their  cdrtsent  that  th^  proof  was    ^^wl  6tf»nl'^ 
made*    Thia  waa  after  VaiuseUer  had  returned  from 
the  Brazils,  and  must  have  acquainted  his  soticitors 
and  assign^ea  with  his  proc^dings  there, 

Mr,  Montagu  in  reply^  said,  that  if  the  proof  were 
turned  into  a  claim,  the  respondent,  the  Chevalier  de 
Maitos,  would,  if  it  should  turn  out  to  be  just,  be  no 
loserj  and  the  bankrupt  would  obtain  his  certificate; 
but  if  it  were  not  turned  into  a  claim>  he  must  go 
uncertificated  for  a  whole  year.  He,  therefore,  pev* 
severed  in  his  argument  for  expunging  the  proof  alto^ 
gether,. which  he  contended  could  not  stand*  Besides, 
there  was  this  radical  objection  to  it.  The  statute 
required,  that  the  proof,  of  a  creditor's  debt,  where 
the  creditot  was  out  of  England,  should  be  by  affidavit 
certified  by  a  magistrate  of  the  country  where .  he  re<^ 
sided,  a  notary  public,  or  the  English  minister.  M>  de 
Maitos  did  not  pretend  that  he  was  such  a  creditor, 
or  that  he  had  given  any  value  for  the  bill;  the  debt, 
too,  had  been  proved  by  no  such  affidavit;  which 
could  not  be  dispensed  with,  except  by  consent.  But 
that  consent  was  not  to  prejudice  persona  hot  a  party 
to  it;  and  the  bankrupt,  who  would  no^  be  prejudiced, 
wto  no  party  to  the  consent  given  by  the  lissignees. 
The  assignees  themselves,  however,  were  desirous  of 
waiving  that  objection;  and  it  was  now  only  pressed  on 
the  consideration  of  the  Court,  for  the  benefit  of  thd 
bankrupt,  who  must  otherwise  remain  uncertificated 
for  so  long  a  timet 
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lan.  EftMipniB,  C.  J.-*-I  do  not  think  diere  is  any  wa&uof- 

Ss  fvto  ^ty  to  show  that  a  debt  has  been  expunged  after  pKoof^ 
^SSi!^  upon  an  objection  of  tbia  nature  not  taken  befoie  tbf 
Commissloneps.  And  I  think  the  assigneea,  at  least,  ave 
bound  by  auch  proof.  Moreover,  this  question  is  not 
raised  upon  the  petition,  and  we  cannot  enter  into  the  ool« 
lateral  question  of  what  might  be  the  effect  of  an  order 
made  upoii  Ais  petition,  in  regfurd  to  tbe  bankrupt's 
eertificate.  The  bankrupt,  if- he. thinks  himself  ag- 
grieved, may  himself  eome  before  the  Court  in  Another 
mode.  In  the  present  ease,  however,  all  seems  to  tuni 
on  the  nature  of  the  prooess  in  the  BraaUs.  Is  it,  or 
is  it  pot,  a  satis&ction,  or  seeurityt  If  it  is  in  the 
nature  o£  an  ezooution  in  this  country^  undoubtedly  the 
same  rules  must  a]^ly  to  it*  But  how  are  we  to  know 
that  &ct,  in  the  absenbe  of  all  evidence  respeeting  it! 
At  pres0nt»  we  do  not  know  if  that  process  takes  the 
property  out  of  the  power  or  ownership  of  Ymtmdkr  h 
Go.  We  camipt,  sitting  here,  take  judioid  notioe  of 
fore^n  -ktwa.  Looking,  there&re,  (o  'the  question 
between  Ae  assignees  and  the  respondent  Ch&vaUer 
de  Maiios,  the  justice  oi  the  case  seems  to  require  that 
we  should  not  grant  the  prayer  of  this  petition. 

Sir  A.  Pbll.-^!  feel  it  to  be  impossible  to  eome  to 
any  determination  on  this  petition,  In  the  absence  ol 
inibrmation  as  to  the  nature  of  the  socuri^  in  the 
Braails.  Here  the  ChetuUw  de  MMos  swears,  that 
he  has  no  security  for  his  debt}  and  we  cannot  prssume 
it  to  be  otherwise,  upon  the  mm»  belid?  of  the  ether 
side,  as  expressed  in  their  aflMavits, 

Sir  J.  Cross. — It  seems  to  me  to  be  agreed  on  all 
hands,  that  the  payment  of  the  dividend  ought  to  be 
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staidj  till  inquiry  be  made  as  to  the  nature  of  the  pro-  1891!. 
cess  abroiftd,  and  the  extent  of  the  satisfactioUi  if  any,  ExMrte 
which  it  affords  to  the  party  issuing  it.  On  the  part  of  ^^^^^^ 
the  petitioners,  it .  is  contended,  that  the  proof  ought 
.to  be  expunged,  and  turned  into  a  claim.  I  am  of 
gpimoD,  that  there  is  not  sufficient  evidence  for  this. 
It  is  not  sufficient,  merely,  because  an  undefined,  and 
in  its  nature  an  unknown,  process  has  been  resorted  to 
abroad,  to  say,  that  it  amounts  to  a  satisfaction.  Sup- 
pose this  process  should  turn  out  to  be  an  execution, 
without  a  right  or  power  to  sdl,  has  not  the  creditor 
a  right  to  prove  his  debt;,  and  swear  he  has  no  security  2 
I  aiq[irebend  he  clearly  has;  and,  in  the  present  state 
of  the  case,  it  would  be  an  ii\]ustice  to  expunge  the 
proo^  by  turning  it  into  a  daim,  where,  on  re-proving, 
a  diffiyouky  m^t  be  raised,  which  could  not  be  easily 
^t  over  by  the  respondent. 


I  jr  G*  Rose  folly  ooncurred  in  the  judgment  ahready 
.pronowiced«  As  betweeu  the  assignee  and  the  ere- 
.ditor,  by  the  waiver  on  the  part  of  the  formerj  the 
objectioii  aa  to  the  proof  by  an  agent  has  fallen  to  the 
ground.  The  creditor  has  been  admitted  to  prove; 
and  therefore  the  proof  cannot,  in  the  present  stage  of 
ibe  case,  be  expunged,  merely  with  a  view  to  the  allow- 
■ance  of  the  oertifioata ;  although,  if  a  claim  only  had  been 
allowed,  this  would  not  have  interfered  with  the  obtain- 
ing of  the  certifiioate* 

The  proof  was  thereupon  ordered  to  stand,  and  the 
payment  of  die  dividends  to  be  stayed  for  six  months^ 
and  until  further  order,  with  liberty  to  apply  to  the 
Court  in  the  meantime.  The  question  of  the  costs  to 
be  reserved. 


retsoQ. 
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Ex  parte  Worthington. — In  the  matter  of  Isaac 

Southampton  Til  a  p  q  w 

Buildingi,  iUARSH. 

March  1. 

Where  a  ere-     On  the  24th  March  1829  the  bankrupt,  together  with 

ditor  petitions  to    _.  i^       «  <    i      •   •  <• 

prove  a  debt  James  Marshy  executed  a  joint  warrant  of  attorney  to 
iu  nature  ^^e  petitioner,  for  securing  to  him  the  sum  of  KNV. 

petition%iUbe   ^^^  ^X  ^™  ^  James  Marshy  with  interest  thereon 

coite!*no*wit£  *^®'  *^^  ^*®  ^^ ^'*  P^"^  ^^"*'  P®^  annum;  which  warrant 
^Jj^fi^.****  of  attorney  was  duly  registered,  but  no  judgment  had 
rejected  the       ever  been  entered  up  on  it.    On  the  11th  Jane  last  a 

proof  for  an 

lunfficient        Commission  was  issued  against  Isaac  Marsh,  under 

which  he  was  duly  found  and  declared  a  bankrupt; 
and  the  petitioner  applied  to  prove  his  debt  under  the 
warrant  of  attorney;  but  the  proof  was  rejected  by  the 
Commissioners!  on  the  ground  of  the  security  being 
joint  only,  and  not  joint  and  several,  and  that  the  ori- 
ginal consideration  was  credit  given  to  James  Marsh; 
by  which  the  petitioner  was  not  only  deprived  of  any 
dividend  under  the  commission,  but  also  of  the  oppor- 
tunity of  assenting  to  or  dissenting  from  the  bankrupt's 
certificate.  It  appeared,  that  James  Marsh  and  Isaac 
Marsh  were  not  in  any  way  jointly  interested  in  trade, 
nor  had  they  any  joint  establishment  of  any  kind,  or 
any  effects  of  any  description  in  which  they  were  jointly 
interested,  either  directly  or  indirectly;  so  that  if  the 
decision  of  the  Commissioners  was  correct,  the  petitioner 
could  in  no  way  be  benefited  by  Isaac  Marsh  joining  in 
the  warrant  of  attorney.  The  petitioner  dierefore 
prayed  that  the  Court  would  order  the  Commissioners  to 
admit  the  proof  of  the  debt,  for  the  purpose  of  receiving 
a  dividend  thereon  rateably  with  the  other  creditors ; 
(ifid  thi|t  such  proof  might  be  allowed,  so  as  to  give  him 
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a  right  to  assent  to  or  dissent  from  the  bankrupt's  cer-        1833. 

WORTBIVGTON* 

Mr.  Wilbrahamf  for  the  petitioner,  admitted  that  he 
could  not  contend  for  the  admissibility  of  the  proof  of 
the  sum  secured  by  this  warrant  of  attorney,  as  no 
judgment  had  been  entered  up  on  it  before  the  act  of 
bankrupitcy,  and  it  could  not  therefore  be  treated  as  a 
debt  agafaist  the  bankrupt,  who  was  only  a  surety. 
But  masmuch  as  the  Commissioners  had  rejected  the 
proof,  not  on  this  ground,  but  because  there  was  no 
joint  estate,  which  was,  in  reality,  no  good  cause  of 
rejecdon, — as  a  joint  creditor  may  clearly  prove  against 
the  separate  estate,  where  there  is  no  joint  estate,--* 
the  petition,  it  was  hoped,  would  not  be  dismissed  with 
costs.  For,  if  the  Commissioners  had  ^en  a  proper 
reason  for  rejecting  the  proof^  it  is  probablcf  that  this 
petition  would  not  have  been  presented.    But 

The  Court  thought,  that  as  the  assignees  were  im* 
properly  brought  here  to  resist  the  proof  of  a  debt, 
which  was  not  in  itself  provable,  there  was  no  reason 
why  the  petition  should  not  be  dismissed  with  costs. 


TOL.  I. 
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1882. 


In  the  matter  of  Christie. 

^IS^i.^'  This  was  a  petition  to  the  Lord  Chancellor  for  certain 
u  ^ntl^t^  M'  ^^"^^^  ^  ^  directed  to  try  the  validity  of  the  oonraiis- 
c^nforan      ^j^q    which  it  was  alleged  had  been  iaaued  for  the 

Older  to  examine  ^ 

the  parties  to  a  purpose  of  putting  an  end  to  a  partnership  subaiatiQg 
nesiet  on  the      between  the  bankrupt  and  a  Mr,  Saunders,  and,  as 

trial  of  an  isi^tie, 

the  L.  c.  de-  it  was  Stated  also,  on  a  bad  petitioning  creditor's  debt. 
such  order.        The  petition  further  prayed,  that  bis  Lordship  would 

order  the  parties  to  be  examined  as  witnesses  on  th« 

trial. 

Mr.  Montagu,  for  the  petitioner,  stated,  that  a  re- 
ference had  been  originally  agreed  on  between  the 
parties,  but  it  was  afterwards  found  that  it  would  be 
more  expedient  to  try  the  questions  between  them  at 
law.  The  petitioning  creditor's  debt  was  disputed  i 
and  it  w^  also  Insisted  that  the  commission  had  been 
issued  for  an  improper  object,  namely,  for  the  mere 
purpose  of  determining  a  partnership*  The  present 
application  therefore  was,  that  issues  might  be  directed 
to  try  these  facts,  and  for  an  order  that  the  parties 
might  be  examined* 

Mr.  Jacob,  for  the  petitioning  creditor,  opposed  the 
appHcation,  and  contended  that  the  petition  ought  to 
be  dismbsed. 

Lord  Brougham,  L.  C.—  I  think  I  must  grant  the 
last  issue  prayed  for,  and  therefore  I  am  disposed  to 
have  the  other  tried  at  the  same  time  and  in  the  same 
manner.  It  is,  however,  impossible  for  me  to  accede 
to  that  part  of  the  application  which  suggests  .the  exa- 
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mination  of  the  parties.  Such  a  practice  would  be  1^^^- 
opposed  to  the  principles  by  which  courts  of  law  are  in  i« 
regulated,  and  might  lead  to  a  conflict  of  statements 
whieh  caa  be  of  no  use,  and  which  ought  to  be  avoided. 
If  die  affidavits  (lad  contained  sufficient  to  enable  me 
to  decide  the  case,  I  should  not  have  granted  the  issues, 
but  they  fall  fiir  short  of  that. 

The  terms  of  ike  issues  were  then  agreed  to  by  the 
ooonsel  for  the  several  parties. 


Ex  parte  Thomas  Tindal. — In  the  matter  of  Joseph  Lard^^iUn- 
GiBBiNs,  William  Wynne  Smith,  and  William  ^^^^CJ^itidai, 
GooDE,  Bankrupts  (a).  UiM^lL 

P_  Augtut  1S31. 

1  HIS  was  a  petition  praying  for  a  vehearing,  and  for  a  bankraot  co- 
the  reversal  of  a.  judgment  of  Lord  Chancellor  la/nd-  marriase  settle-* 
lm$i,  dated  31st  July  1830.  The  petitioner  was  the  JT^'^S^, 
surviving  trustee  under  the  marriage  seUlement  of  the  ^^thinu!eive 
bankrupt  WUUam  Wynne  Smith  and  EttMobeih  his  wife,  ^^^^ 
and  daiming  as  a  creditor  of  the  said  Wiiliam  Wynne  W  ^ooo/.  to 

^  '^  trustees,  upoa 

Smith.    The  petition  stated  tiie  following  facts :—  trust  to  pav  the 

iQterett  to  nis 

In  November  1828  the  petitioner  and  Riehard  Bird  intended  wife 

for  her  life ; 

deoeased,  the  ptber  trustee  under  the  above  marriage  and  after  her 

death  then  to 

settiement,  presented  a  petition  to  the  then  Lord  Chan-  paytheprincii)al 

cellor.  Lord  LytidAuntj  stating,  that  by  the  settlement  dren  of  the  mar- 
riage ;  and  if 
(a)  This  case  was  argued  before  Lord  Chandellor  Brougham,  Lord  C.  J,  no  childien,  to 

Tmdti,  and  Mr.  Jnstice  Ut$ledaU,  in  August  1831,  but  judgment  was  not  3^]^^'  ^f^^ 

pronounced  in  it  till  the  2d  May  1832.  husband ;  but 

if  not,  then  to 
the  eiecaton  of  the  huibaad :— Held,  that  thu  covenant  oonititttlid  a  d§kt  contracted  by 
the  bankrupt,  payable  on  a  contingency,  and  capable  of  valuatton;  and  therefore  provable 
within  the  fiOth  section  of  the  6  Gto.  4.  e.  16. 
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18d£.       ^ted  1st  August  1815,  which  was  oiade  on  the  mar* 


Ex  parte  riage  of  the  bankrupt  Smiih  and  his  wife,  SmUh,  in 
consideration  of  the  marriage  and  of  1300/.  pudto  him 
by  the  wife,  then  EUxabeth  Ctrajff — and '  also  in  .oon8i« 
deration  of  the  further  sum  of  1000/.  paid  him  by  JB.  O* 
Gray^  the  father  of  ERxabeth  Gray, — covoianted  with 
the  petitioner  and  R*  Bird,  as  trustees,  to  pay  an 
annual  sum  of  80/.  to  them  during  the  joint  lives  of 
SMth  and  his  wife,  for  her  sole  and  separate  use*  And 
£•  O.  Graff  covenanted  with  the  petitioner  and  FL  BM^ 
that  in  case  of  the  intended  marriage  taking  effect,  his 
heirs,  executors,  or  administrators  should,  on  or  before 
the  expiration  of  twelve  months  next  after  his  decease, 
pay  unto  the  trustees  the  sum  of  4000/.;  and  in  con* 
sideration  thereof  Smiih  covenanted  that  his  heirs, 
executors,  or  adnunistrators  should,  within  twelve  ca- 
lendar months  after  his  decease,  pay  to  the  trustees 
4000/»  And  it  was  declared,  that  the  trustees  should 
stand  possessed  of  both  sums  of  4O0O/,,  upon  trust, 
during  the  life  of  Smithy  to  pay  the  interest  to  him  and 
his  assigns ;  and,  after  his  death,  to  tiie  intended  wife, 
for  her  own  use  and  benefit;  and,  after  the  decease  of 
the  survivor,  then  to  pay  the  trust  monies  unto  die 
children  of  the  marriage,  in  such  shares  and  propor- 
tions,  and  in  such  manner,  as  the  intended  husband 
and  wife  should,  during  their  joint  lives,  by  deed  appoint* 
And  in  default  of  such  joint  appointment,  then  as  the 
survivor  should  by  deed  or  will  direct*  And  in  de&ult 
of  any  appointment  by  the  survivor,  then  in  trust  for  all 
the  children  of  the  intended  marriage,  who,  being  sons, 
should  attain  the  age  of  twenty-one  years,  or  who,  being 
daughters,  should  attain  that  age  or  marry,  to  be  di->> 
vided  in  equal  shares ;  and  in  case  there  should  be  but 
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one  such  child^  then  the  whole  to  that  child,  with  pro*        \S5Z' 
visions  for  maintenance,  &c.  of  the  children  during  their       £x  parte 
minority;  and  in  the  event  of  failure  of  issue  of  the      -  ^  ^ 
marriage^  then  upon  trust  to  transfer  the  trust  monies 
lo  the  survivor  of  the  intended  hushand  and  wife^  his 
or  her  executorsi  administrators,  or  assigns,  for  his  or 
Ifaeir  own  use  and  benefit. 

The  intended  marriage  was  duly  solemnized  between 
the  bankrupt  Smiik  and  Elizabeth  Gray.  E.  O,  Gray, 
the  father,  died  about  19th  March  ISIG,  and  his  ex^ 
cutors  duly  paid  to  the  trustees  the  sum  of  4000/*  in 
^Mitisfacdon  of  his  covenant*  There  was  no  issue  of  the 
marriage* 

On  the  19th  December  1825  a  joint  <;ommission 
issued  against  the  above  bankrupts,  as  copartners*  At 
a  meeting  of  the  Commissioners  on  the  1 8th  July  1828, 
the  trustees  applied  to  prove  for  the  value  of  the  4O00/* 
covenanted  to  be  paid  by  Smiih,  such  value  to  be 
ascertained  by  the  Commissioners  according  to  the 
atatute  (a).  But  the  Commissioners  declined  to  receive 
the  same,  and  recommended  a  petition  to  be  presented 
to  the  Lord  Chancellor,  praying  for  an  order  that  such 
proof  might  be  admitted,  and  for  costs  out  of  the  sepa- 
rate estate  of  Smith. 

A  petition  to  that  effi^ct  was  presented  accordingly, 
and  was  heard  on  the  4th  August  1829  before  his 
Honor  the  Vice-chancellor  (6),  who  ordered,  that  it 
diould  be  referred  to  the  Commissioners  to  ascertain 
and  set  a  value  upon  the  said  sum  of  4O00L  sd  cove- 
nanted to  be  paid  after  the  decease  of  the  bankrupt 
Sf^th  i  and,  for  the  better  ascertaining  such  value, 
that  all  necessary  and  proper  parties  should  be  severally 

« 

(a)  6  Gi  4.  c.  16.  s.  664  (6)  See  Mont  &  M.  4U4 
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183S.  examined  before  the  Commissioners,  as  the  Commi»- 
Ixpttie  flioners  should  think  fit,  and  severally  produce  onoath 
TfwDAt.  ^u  i^^i^  and  documente  relating  to  the  said  trust 
money ;  and  that  the  trustees  should  be  at  liberty  to  go 
in  under  the  commission,  and  prove  against  the  sepa- 
rate estate  of  Smith  such  value  when  so  ascertained. 

On  the  14th  November  1820  a  petition  of  appeal  was 
presented  to  Lord  Cbancellor  Lyndhursi  by  the  assig- 
nees of  the  above  bankrupts,  praying  a  rehearing,  and 
the  reversal  of  such  order  of  theVice-CSiancelior;  which 
appeal  was  heard  on  the  31st  July  1830  by  Lord 
Lyndhwrst  (a),  who  was  pleased  to  discharge  the  Vice- 
Chancellor's  order,  and  dismiss  the  original  petition. 
Richard  Bird^  one  of  the  trustees,  died  about  the  S3d 
January  1831,  leaving  the  other  trustee,  T.  Tinddlj  sur- 
viving him. 

The  present  petitioner  therefore  prayed,  that  the 
original  petition  might  be  reheiurd,  that  the  Order  of  the 
31  St  July  1830  might  be  rescinded,  and  diat  the  Vice* 
Chancellor's  order  of  the  4th  of  August  18^  might  be 
affirmed* 

• 

Mr.  MonU^u  and  Mr.  Parker  for  the  petitioner.-^ 
The  objections  taken  by  the  respondents  on  the  former 
hearings  were — 1st.  That  this  is  not  a  debt  contracted 
within  thd  meaning  of  the  £6th  section  of  the  6th  Oeo* 
4.  c.  16  (b).  Sdly.  That  if  it  be  a  debt  so  contracted, 
li  18  on  a  contingency  too  remote  to  allow  of  calculating 
the  Value  according  to  the  act* 

In  answer  to  the  first  objection,  the  case  of  Ex  parbs 
Grundy  {c)  may  be  referred  to,  where  it  was  held  that 

(a)  See  £r  paru  Eagle,  MonU  &  M.  422.  (fr)  Mont.  &  M.  417. 

(c)  Mont.  &  M.  293. 
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a  bond  and  covenant  of  this  description  gave  a  right  of  18S2. 
proof,  although  the  contingency  happened  after  the  Expiirte 
issuing  of  the  commission,  and  before  the  jBth  Creo.  4.  T^^^^au 
c.  16.  8.  56  came  into  operation.  The  words  of  that 
section  are,  "  If  any  bankrupt  shall,  before  the  issuing 
of  the  commission,  have  contracted  any  debt  payable 
upon  a  contingency,  which  shall  not  have  happened  be- 
fore the  issuing  of  such  commission,  the  person  with 
whom  such  debt  has  been  contracted  may,  if  he  think 
fit,  apply  to  the  Commissioners  to  set  a  value  upon  such 
debt,  and  the  Commissioners  are  hereby  required  to 
ascertain  the  valuis  thereof,  and  to  admit  such  person 
to  prove  the  amount  so  ascertained,  and  to  receive  divi- 
dends thereon;  or,  if  such  value  shall  not  be  so  ascer- 
talned  before  the  contingency  shall  have  happened,  then 
such  person  may,  after  such  contingency  shall  have 
happened,  prove  in  respect  of  such  debt,  and  receive 
dividends  with  the  other  creditors,  not  disturbing  any 
former  dividends;  provided  such  person  had  not,  when 
such  debt  was  contracted,  notice  of  any  act  of  bank- 
ruptcy by  such  bankrupt  committed."  The  meaning 
of  this  section  of  the  act  of  parliament,  as  explained  by 
the  case  of  Bite  v.  Moreau  (a),  is  ''  a  contract  on  a 
contingency,**  and  was  held  not  to  apply  to  costs,  upon 
n  judgment  obtained  after  bankruptcy;  that  being  a 
debt  arising  not  on  contract,  but  in  invitum.  And  the 
cases  otAtwood  v.  Partridge{b)  and  Faber  v.  Young  (c) 
are  to  the  same  effect. 

All  the  cases  to  be  met  with  before  the  6th  Geo,  4. 
c.  16^  against  the  admission  of  suck  a  proof,  clearly 
evince  the  impression  entertained  by  the  several  judges 

(a)  4  Bing.  57.  (h)  4  Biog.  2094 

(c)  3  B;  &  A.  5t9. 
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1832.       who  decided  them  (a),  of  the  extreme  hardship  of  the 

.~r        pofiition  in  which  a  party  entitled  to  a  contingent  debt, 

TiMpit.       ^  ^ell  as  the  honest  bankrupt  himself^  were  placed  in ; 

for  in  all  these  cases  the  judges,  more  or  less,  express 

their  anxiety  to  see  the  law  in  this  respect  altered  by 

legislatiye  enactment. 

It  was  for  the  purpose  of  remedying  an  evil  so  uni- 
versally admitted,  that  the  provision  made  by  the  56A 
section  was  introduced,  for  the  first  time,  into  the  6th 
Geo.  4.  c.  16.  That  act  is  remedial;  and  it  is  the 
duty  of  the  Court  to  extend  the  construction  of  it,  so  as 
to  take  in  the  present  case*  In  the  Dean  of  York  v. 
Middleburgh  (b)  Lord  Chief  Baron  Alexander  says, 
*'  It  is  by  no  means  unusual,  in  construing  a  statute,  to 
extend  the  enacting  words  beyond  their  natural  import 
and  effect,  in  order  to  include  cases  within  the  same 
mischief,  where  the  statute  is  remedial/'  The  statute 
also,  by  the  51  st  section,  provides  for  debts  subsisting 
at  the  bankruptcy,  but  not  payable  till  a  future  period^ 
— such  as  those  on  bills,  bonds,  notes,  or  other  secu- 
rities, which  are  proveable  under  the  commission,  but 
with  a  rebate  of  interest.  The  B2d  section  provides 
for  sureties  who  may  become  liable ;  the  53d  for  bot^ 
iomry  and  respondentia  bonds;  die  54th  and  55th  apply 
to  annuitants;  and  the  56th  to  contingent  debts.  If, 
therefore,  creditors  under  marriage  settlements  were 
excluded  from  this  section,  the  section  would  be  wholly 
inoperative  and  useless ;  unless  it  should  be  construed 

(a)  Ex  parte  Greenway,  1  Atk.  113;  Ezparte  Groome,  id.  115;  Etpartg 
Bark&,  9  Ves.  110;  Mayer  v.  Steward,  4  Bur.  S439»  cited  8  East,  516 ; 
WyUU  V.  Witkn,  Dotig.  519;  Cduley  tk  Dunlopt  7  T.  R.  655 ;  Baw^  V. 
Bumll,  2  B.  &  P.  1. 

(6)  2  Y.  &  J.  215. 
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ti>  be  confined  to  die  case  of  guarantees, — ^which,  how-       1832. 
ever,  would  be  contrary  to  the  known  rule  of  law,  that      ^  ^^ 
woxds  used  in  a  general  sense  are  not  unnecessarily  to       Timdal. 
be  limited  to  a  particular  case. 

As  to  the  geeand  objection,  namely,  the  impossibility 
of  valuation,  from  the  remoteness  of  the  contingency, — 
there  is  no  such  difficulty  In  this  case.  The  valuation 
to  be  made  is  simply  on  the  contingency  of  the  husband 
dying  before  the  wife,  with  or  without  children*  But 
the  mere  difficulty  of  the  calculation,  supposing  such  a 
difficuUy  to  exists  ought  not  to  deter  the  Ciourt  from 
the  admission  of  the  proof.  The  only  question,  how- 
ever, — ^and  one  which  may  be  solved  by  any  actuary, 
— ^is  this :  What  is  the  value  of  the  interest  of  a  wife, 
of  the  age  of  42,  in  certain  funds,  to  which  she  will 
be  entitled  if  she  survives  her  husband^  who  is  of  the 
age  of  502 

Mr.  Pepys  and  Mr.  Rolfe  for  the  assignees.  As  to 
ihejirsi  objection,  the  debt  in  this  case  is  one,  by  the 
terms  of  the  settlement,  payable  after  the  death  of  die 
bankrupt,  and  not  before.  It  is  a  debt,  therefore,  which 
the  bankrupt  cannot  himself  be  personally  called  upo^ 
to  pay,  and,  consequentiy,  neither  can  his  assigne^8» 
It  may  affisct  his  assets  after  his  decease,  but  the  scope 
of  the  bankrupt  laws  cannot  be  extended  to  the  ad- 
ministration of  an  estate,  that  may  only  be  acquired 
by  the  bankrupt  after  obtaining  his  certificate.  The 
present  claim  is  a  mere  covenant  to  pay,  and  like  a 
covenant  to  leave  a  sum  of  money  by  will,  as  in  the 
case  of  Lee  v.  D*Aranda  (a).  .The  covenant  could  not 
have  been  satisfied  by  niere  payment  in  the  life-tim6  of 

(a)  1  Yes.  fen.  1 ;  3  Atk.  419. 
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ISS2.  the  covenantor  to  the  trustee,  without  a  release  also 
SxiMfie  obtained  from  the  eesim  que  trust.  Nor  could  the 
TiMDAL.  heir  mr  executor  of  the  covenantor  have  pleaded  sohii 
ad  diem.  [  Tindal,  C.  J.  He  might  have  pleaded  accord 
and  satisfaction.]  That,  however,  would  not  have  been 
good  in  equity,  unless  he  had  also  shown  accord  with 
the  CBsttd  que  trust,  which  is  here  an  impossibility. 
But  where  there  is  a  mere  Covenant  to  leave  a  sum  by 
will,  it  does  not  create  a  debt  either  fWmi  the  covenantor 
himself,  or  firom  his  executors.  Perrat  v*  Austin  (a). 
[lAttledale,  J.  referred  to  the  case  of  Plumer  v.  Mar^ 
chant  (b)J]  In  that  case,  which  was  an  action  by  a 
specialty  creditor  against  an  admiidstrator,  the  intestate 
had  bound  himself  to  the  defendant  in  a  penalty, 
thereby  creating  a  clear  legal  debt.  And,  as  was  ob- 
served in  the  argument  of  that  case,  the  administrator 
might  have  immediately  paid  the  amount  to  the  trus- 
tee as  soon  as  the  intestate  was  dead,  had  not  the  ad- 
ministrator himself  stood  in  the  situation  of  a  trustee  as 
well  as  administrator;  but,  in  his  character  of  adminis- 
trator, he  had  a  right  to  retain  it. 

As  to  the  second  objection,  we  contend  that  there  is 
no  possibility  of  calculating  the  interest  of  the  petitioner 
in  this  sum  of  4000L  At  die  present  moment  there  is  no 
issue  of  the  marriage.  If  this  should  continue  to  be  the 
case,  and  the  bankrupt  survive  the  wife,  then  there  can 
be  no  proof;  because  the  bankrupt  will  be  proving  for  his 
own  benefit,  contrary  to  the  rule  laid  down  in  Ex  parte 
Taaffe  (c).  It  is  therefore  a  calculation  of  the  probar 
bility  of  issue,  which  is  incapable  of  being  made.    Be^ 

(a)  Cro.  Eliz.  232.  (6)  3  Bar.  1880» 

(c)lG.&  JiHO. 
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ftides^  there  is  the  difliculty  as  to  the  form  of  proof.        ISSS. 
Ibr  the  proof  must  be  made  by  all  the  adults,  and  by      sT^ 
or  on  behalf  of  each  of  the  infants^  who  may  be  numer-        ^^^^^ 
OU8 ;  and  the  Ainds  most  accumulate,  till  the  number 
entitled  is  ascertained  by  the  happening  of  the  contin- 
gency. 

Mr.  Montagu  in  reply.  As  to  the  difficulty  of  proof, 
the  trustee  is  the  proper  person  to  prove,  subject  to  any 
order  the  Court  may  think  proper  to  make  for  the  pro- 
tection of  the  cestui  que  trust.  Ex  parte  Dubois  (a). 
And  the  number  of  claimaQts  can  raise  no  difficulty  in 
this  case;  for  in  other  instances  they  haye  been  far 

more  numerous* 

Cur.  adv.  ult. 

Lord  C.  J.  Tin  DAL — In  this  case,  which  arises  upon     Eauer  Term, 

'    ,-  '2d  May  tBS2. 

a  proof  claimed  to  be  made  by  trustees  under  a  mar- 
Tiage  settlement,  it  is  unnecessary  to  state  the  facts, 
which  are  completely  in  the  possession  of  the  Court* 

It  appeared  to  my  brother  Littledale  and  myself, 
that  there  were  two  questions  in  this  case :  firsts  whe-> 
tber  the  bankrupt  has  contracted  a  debt  payable  on  a 
contingency,  within  the  meaning  of  the  6  Geo.  4.  c.  16. 
s.  56 ;  and  seeondli/,  supposing  that  he  has  done  so, 
whether  the  commissioners  can  set  a  value  upon  the 
debt,  so  as  to  make  it  the  subject  of  proof  under  the 
commission. 

On  the  Jirst  question,  it  is  contended  on  behalf  of 
the  assignees,  that  the  contract  entered  into  by  the 

•  •  • 

bankrupt  is  not  a  debt,  but  merely  a  covenant  that  the 
executors  of  the  bankrupt  shall  pay  a  sum  of  money  on 

•  •  »  • 

a  collateral  event ;  and  that  the  only  effect  of  that  con- 

(a)  1  Cox,  312. 
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1832.  tract  18  to  create  a  charge  on  his  asaets ;  and  that  auch 
Ex  pvte  ^^  ^  ^hat  the  parties  <xintemplated  by  the  settlement ; 
'"'""■■  asthebankrupthiinselfcould  never  have  been  liaUe 
to  pay  the  money.  That  the  parties  themselves  took 
the  chance  of  what  the  assets  ought  produoct — a  chance 
which  in  some  cases  ought  be  more  beneficial  to  the 
wife  and  children;  because,  if  the  husband  should 
become  bankrupt,  and  afterwards  acquire  property, 
they  would  have  the  benefit  of  the  provision  in  full, 
instead  of  a  dividend  very  much  diminished,  as  it  might 
be,  by  the  calculation  of  the  contingency.  But  we  are 
of  opinion,  that  the  contract  contained  in  the  setdemeut 
is  a  debt  which  the  bankrupt  has  contracted,  within 
the  meaning  of  the  56th  section  of  the  late  bankrupt 
act. 

A  covenant  to  pay  a  sum  of  money  constitutes  a  debt, 
and  an  action  of  debt,  technically  so  called,  may  be 
maintained  upon  it.  1  Leon.  SOS ;  Com.  Dig.  tit.  Debt, 
A.  4 ;  Ingkdou  v.  Cripps  (a).  For,  though  in  the  case^ 
last  cited  there  was  a  penalty,  yet  the  language  of  the 
Court  is,  that  debi  will  lie  on  a  covenant  to  pay  a  sum 
of  money ;  and  it  is  a  common  practice  to  draw  deda^ 
rations  in  debi^  on  a  covenant  to  pay  a  sum  of  money. 
And  if  a  man  covenants  that  his  executors  ahall  pay 
a  sum  of  money  after  his  death,  that  also  appears  to  us 
to  create  a  debt ;  and  we  think  it  just  as  much  so,  as 
if  he  himself  had  covenanted  to  pay  it.  Plummerv^ 
Marchant(jb),  In  that  case,  the  testator  covenanted 
that  he  would  leave  by  his  will,  or  that  his  executors 
or  administrators  should  within  six  months  after  his 
death  pay,  a  sum  of  money  to  trustees  for  the  benefit  of 
his  wife  and  children ;  and  an  action  having  been  brought 

(a)  2  Ld.  Raym.  814.  (6)  3  Bair.  13S0i 
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against  the  admimstrator  (m  a  bond  of  the  testator,  her  183?. 
pleaded  plettt  adndmstrapii.  The  question  was,  whe-  fvoute 
ther  he  could  retain  the  money  so  covenanted  to  be  Tikdal. 
paid ;  and  all  the  Court  held,  that  this  was  a  debt  that 
ittight  be  retained*  It  is  true,  there  was  a  penalty  on 
which  debt  would  lie ;  but  the  Court  only  noticed  that 
circumstance  incidentally;  and  it  is  plain,  that  their 
judgment  would  have  been  the  same  if  there  had  been 
no  penalty*  There  may  be  a  doubt,  whether  an  action 
of  debt 9  technically  so  called,  could  lie  against  executors 
upon  s|ich  a  covenant ;  because  debt  would  not  have  lain 
against  the  testator.  Wentw.  Off.  Exars.  SS2\  and 
Perrott  v;  AuHin  (a)^  Though  Lord  Mansfield  speaks 
very  lightly  of  the  latter  case  of  Perrott  v.  Austin,  and 
even  in  the  case  itself  there  is  a  note  at  the  end  making 
a  query  to  one  of  the  reasons*  But  those  authorities  are 
merely  as  to  the  form  of  action, — whether  it  should  be 
debt  or  covenant, — and  do  not  affect  the  substance  of 
the  case^  which  is,  whether  a  sum  of  money  is  payable 
by  the  contract*  And  in  the  case  referred  to  in 
Leonard^  it  is  said,  that  the  word  ^'  covenant^  some- 
times sounds  in  eovenani,  and,  sometimes  in  contract, 
according  to  the  subject-matter.  The  case  of  Lee  v. 
D^Aranda{b)iif2i^  cited  to  show,  that  a  covenant  that  a 
man's  executors  should  pay,  was  the  same  as  a  cove- 
nant to  leave  a  sum  of  money;  and  that  the  latter  did 
not  create  a  debt.  But, — ^without  considering  whether 
at  law,  at  least,  a  covenant  that  a  man*s  executors  shall 
pay,  be  for  all  purposes  the  same  thing  as  that  he  will 
leave  a  sum  of  money ,--the  case  of  Lee  v*  D*Aranda 

(a)  Cro.  Eliz.  123.  (6)  I  V<s.  I ;  8  AU(.  419. 
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1839.  WAS  upon  a  question,  whether  a  widow  should  haye  Ike 
Ezparte  benefit  of  such  a  covenant,  and  also  of  the  dtstributive 
TiMDAL.  aijure^  pro  ianio^  of  her  husband's  estate,  and  was  a 
question  on  the  point  of  double  satisfiiction.  Many 
similar  eases  have  occurred,  all  of  which  were  cob- 
siderfd  }n  OokhnUd  tv  GokUmid  (a).  But  we  do  not 
form  our  opinion  upon  the  technical  ground*  that  an 
action  of  debt  will  lie  in  point  of  form;  but  upon  the 
substance  and  effect  of  an  absolute,  covenant*  that  a 
man's  executors  shall  pay  a  sum  of  money  to  certain 
persons  upon  certain  trusts,  which»  in  our  ovm  opimim, 
constitutes  a  4ebL 

Thenj  if  it  be  a  debt  contracted*  there  is  no  doubt 
that  it  is  payable  on  a  eofUingeney.  There  is  one 
contingency,  as  to  the  distance  of  time  at  which  it 
is  payable,  depending  on  the  life  of  the  bankrupt; 
and  another*  whether  the  wife  or  any  children  be 
slive  fit  the  death  of  the  bankrupt,  so  as  to  be  en- 
titled to  the  benefit  of  it.  It  is  possibly  that  the  con- 
tingency, fis  to  who  shall  bl^vQ  the  benefit  of  it,  may 
never  happen  at  all;  which  would  be  the  case,  if 
the  wife  should  be  dead,  and  there  should  be  no 
children  at  the  death  of  the  bankrupt.  But  it  has 
been  urged*  that  this  is  not  a  contingent  debt,  within 
the  meaning  of  the  act  of  parlianffint)  because  it  is 
uucertainj  whether  the  debt  will  ever  be  payable  or 
not  We  think,  however,  that  that  uncertainty  affords, 
no  reason  why  it  should  not  be  considered  as  contin* 
gent;  and  that  neither  the  words,  nor  the  spirit,  of  the 
act  of  parliament  require  such  a  restriftipn  upoi^  con- 
tingent debts.  It  surely  would  put  too  narrow  a  con- 
struction upon  the  words  of  this  act,  to  hold  that 

(a)  lSwan8t.211. 
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they  are  to  be  confined  to  cases,  where  the  event  1^^^* 
upon  which  the  contingency  rests  must  happen  some  ^^  parte 
time  or  other ;  and  that  because  such  event  may  neyer  ^^^^^' 
happen,  the  debt  is  not  to  be  taken  as  payable  on 
a  contingency ;  for  though  the  debt  may  wper  bepaid^ 
it  is  nevertheless  payable  if  the  contingency  do  happen ; 
and  as  such,  it  is,  strictly  and  properly  speaking,  pay- 
able on  a  contingency.  One  of  the  classes  of  contin- 
gent remainders  is,  where  the  contingency  may  never 
happen  at  all;  and  it  is  to  be  presumed,  that  the 
li^gisUture,  in  using  the  word  cantiiigenctf,  meant  that 
it  should  apply  to  such  cases,  as  upon  other  occasions 
ikre  held  to  fall  within  the  meaning  of  thut  term. 
Before  the  late  act  of  parliament,  a  very  extensive 
set  of  creditors  claiming  under  marringe  articles  had, 
on  various  occasions,  applied  to  prove  debts  under 
fiommissions  of  bankruptcy ;  as  appears  by  the  oases  of 
Tul^  v,  Sparie4s(u)f  Ex  parte  CimoeU(ft\  Expari0 
Greenawqjf  (c),  Ex  part^  Groome  and  E»  parie 
Wmeiester  {d)t  Ex  parte  MiteheU{e\  Ex  parte  Bar^ 
ier  (/),  Ex  parte  Akock  (g)t  and  of  which  the  last 
mentioned  is  Ex  parte  Taqfe  {/*)  in  that  class  of  cases* 
In  many  of  those  cases  expressions  are  used  of  the 
hardship  of  trustees  under  marriage  settlements  not 
being  able  to  prove  under  a  commission  of  bankruptcy  i 
and  there  can  be  but  little  doubt,  that  the  legislature 
bad  in  view  this  numerous  class  of  cases  of  trustees 
under  marriage  settlements ;  and  we  think  the  words  of 


(a)  aU.  lUyvi.  R.  1646.  (•}  1  AU.  120. 

(6>  2  P.  Wins.  497.  '  (/  )  9  Ves.  1 10. 

(e)  I  Atk.  113.  (g)  1  Ve«.  &  B«a.  176 

Id)  1  Atk.  115.  (h)  1  Glyn  &  J.  110. 
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1832.       the  present  act  of  parliament  are  sufficient  to  reach 

TiNDAL.  3q|  {}|q  principal  difficulty  which  has  been  urged  in 

argument  isi  that  no  valuatum  can  be  made  by  the 
commissioners,  within  the  meaning  of  the  act.  If  the 
contingency  depends  upon  the  lives. of  persons  in  ex- 
istence,  and  the  order  of  time  in  which  these  several 
individuals  may  die;  such  contingencies  are  clearly 
reducible  to  a  matter  of  calculation,  and  a  valuation 
may  be  made  of  the  present  worth  of  the  debt.  But  if 
the  valuation  depends  upon  particular  events,  which 
may  or  may  not  take  place, — and  upon  the  lives  of  per<^ 
sons  not  now  in  existence,  and  where  it  is  uncertain 
whedier  any  such  persons  will  ever  come  into  existence, 
— and  if  any  die,  it  is  still  uncertain  how  many  there  may 
be, — and  the  valuation  is  to  be  made  upon  a  contingency 
depending  upon  such  complication  of  events, — ^then 
indeed  it  may  be  admitted,  that  no  valuation  could  be 
set  upon  it ;  as  there  would  be  no  possibility  of  bringing 
such  a  case  within  any  rules  of  calculation*  And  in 
this  particulaf  case,  if  the  valuation  must  necessarily 
depend  on  how  many  persons  tiiere  should  be,  ixm- 
nect^d  with  there  being  any  children  of  this  marriage, — 
or  upon  the  number  of  such  children,  if  any, — or  on  tiie 
time  of  the  death  of  tiiose  uncertun  children, — ^dien  we 
should  have  thought  that  no  valuation  could  be  made 
of  the  debt  in  question,  so  as  to  admit  it  to  proof;  but 
we  think  the  valuittion  is  not  to  depend  upon  the  fact  of 
there  being  any  future  children  of  tiie  marriage,  or 
upon  the  time  of  their  death.  It  appears  to  us,  that  such 
calculation  ought  to  be  made  merely  with  reference  to 
the  time  of  the  bankrupt's  death,  and  that  the  valuation  is 
to  be  simply  this, — namely,  the  present  worth  of  4000/* 
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playable  twelve  months  after  the  death  of. the  bankrupt.        ISS2. 
The  settlement  contains  a  positive  covenant,  that  the      ^ 

*  Ex  parte 

debt  is  to  be  paid  to  the  trustees  at  the  end  of  twelve  Txnoal. 
months  after  the  death  of  the  bankrupt..  The  trustees- 
are  therefore  entitled  to  receive  the  whole  at  that  time, 
as  an  absolute  debt  to  themselves.  They  are  directed, 
after  receiving  it,  to  lay  tout  the  money  on  the  securities 
mentioned  in-  the  settlement,  and  to  apply  the  interest 
and  principal  in  the  way  therein  directed;  and  in  the- 
first  instance  the  wife  is  to  have  the  whole  for  her  life. 

That  would  be  the  state  of  things,  if  Smith  had  not 
become  bankrupt.      Then  how  .is.  it  altered  by  the 
bankruptcy  ?    Supposing  thei»debt  to  the  trustees  had 
not  been  contingent,,  and  had  been  payable  imme- 
diately ;  the  trustees  would  have  proved  for  the  whole 
debt,  without  reference  to  the  fact,  whether  there  were 
childrea  or  not.    Suppose  the  debt  had  been  payable 
at  a  future  day  certain ;  then  they  would  have  proved- 
the  whole  debt,  deducting  a  rebate  of  interest;  and 
that,  also,  without  reference  to  the  fiict,  whether  there 
were  children  or  not.    But  thi»  debt  being  payable  at    o 
afiiture  day  which b uncertain,  there  can  be  norebate^ 
of  interest,  and  therefore  a  value  is  to  be  set  upon  it ; 
and  that  value,  it  seems  to  us,  should  be  governed  by 
the  principle,  that  the  value  should  be  put  upon  the- 
whole  debt,,  without  reference  to  there  being  children. 
There  being  children,  or  not,  ought  not  to  affect  the 
right  of  the  wife  to  the  interest  for  life,  in  the  first- 
instance;  and  she  cannot  have  the  benefit  of  the  debt, 
unless  the  value  should  be  taken  in  the  way^  we  have- 
mentioned.     If  there  are  children,  the-  trustees  will 
divide  the  money  amongst  them,  according' to  the  terms 

VOL.  I.  X 
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1892.       of  tbe  aetdemeiit ;  and  aa  to  thoae^  $lao,  thej  ave  eiiti< 
El  ptrte      ded  to  haye  the  benefit  of  the  whole  debt,  aobject  to 

'  ^^^'  the  deduction  as  to  the  vahiadon.  If  there  aie  no 
cfaildien»  the  wife  will  take  the  debt  bjr  flurvivcHwhip, 
redueedt  aa  it  will  be,  by  the  deduction  before  alluded 
to,  and  by  the  receipt  of  dividends  under  the  oonnnia^* 
wm,  only»  instead  of  the  debt  ita/eit  In  the  event  of 
the  wife  dying  before  the  husband,  and  there  being  no 
children,  there  will  be  nobody  to  take;  and  then  it  will 
revert  back  to  the  husband's  estate. 

One  argument  adduced  against  admitting  the  present 
proof  is,  that  this  may  in  certain  events  be  a  proof  for 
the  benefit  of  the  husband,  and  that  therefore  it  cannot 
be  received.  If  a  proof  was  made  for  the  immediate 
benefit  of  the  husband,  it  would  be  nugatory  to  allow  it 
to  be  made ;  because  the  benefit  of  it  must  go  back  to 
the  estate.  But  it,  in  the  multiplied  limitations  of  a 
QMrrifige  settlement,  some  benefit  may  inodantally 
9:ise  to  the  husband,  there  can  be  no  reason  why 
the  whole  proof  diould  on  that  account  be  resistedi 
Here  there  are  two  ways  by  which  the  husband 
might  be.  benefited.  One,  if  the  husband  should  sur*> 
vive  the  wife,  and  there  should  be  no  children*  In 
that  case,  the  money  received  on  the  dividends  would 
go  back  to  the  husband's  estate ;  but  then  the  proof 
would  not  be  considered  as  having  been  m^de  ibr  the 
benefit  of  the  husband ;  but  the  whole  proof  would  fall 
to  the  ground,  and  be  as  if  it  had  never  taken  ptsfie, 
because  the  trusU  of  the  aettlement,  an  far  as  relates  to 
the  sum  of  4000/.,  would  not  come  into  operation  till 
aSb^t  the  denth  of  the  husband*  Again,  if  the  wife 
sbODld  die  in  th9  Ufetmie  of  the  husband,  and  there 


TlNMO* 
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diould  be  children  who  surmed  the  husband)  but  they  ^^9t. 
should  die  before  they  acquired  vested  interests, — then,  Sk  fu^ 
the  husband  having  survived  the  wife,  his  executors 
would  be  entitled;  but  that  collateral  contiiqpent  in» 
terest  to  his  executors  could  not  be  consideredi  as  ran* 
dering  the  proof  a  proof  for  the  benefit  of  the  husband^ 
so  as  altogether  to  exclude  it  On  the  contrary,  cuok 
beneieial  interest  vesting  in  the  husband's  executors 
would  form  part  of  the  estate  of  the  bankrupt. 

The  case  of  £r  p^rie  Orun^y  (a)  was  nearly  similar 
to  die  present,  and  in  diat  ease  the  trustees  were 
allowed  to  prove ;  but  as  the  objection  now  under  con- 
sideration was  not  made  there,  and  the  case  was  deter* 
mined  on  the  retrospective  operation  of  the  6  Qeo.  4. 
o.  16.,  that  case  cannot  be  adduced  as  an  authority  for 
the  present. 

Upon  the  whole,  the  opinion  we  have  formed  is,  that 
the  trustees  under  the  marriage  settiement  ought  to  be 
permitted  to  prove,  in  respect  of  their  demand,  on  die 
grounds  and  principles  we  have  laid  down. 

Afr.  Justice  Littlbdaie.— I  entirely  concur  with 
die  opimon  given  by  the  Lord  Chief  Justice  on  this 
oecasion. 

.  Lord  BaouoRAii,  C.-^I  also  concur  with  the  opinion 
that  has  just  been  given  by  the  learned  judges  on  this 
point ;  and  I  should  have  added  nothing  forther,  but 
that  the  Vice-Chancellor  in  a  recent  case.  Ex  parte 
Dam,  in  the  matter  of  WetUworth  (6),  has  referred  to 
the  decision  of  Lord  Ltfndhunt  in  this  matter  over' 
ruling  his  decision,  and  which,  my  opinion  concurring 

(•)  I  M9nt.  H  M.  293.  (ft)  1  Mont  ISl. 
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1882.       with  the  learned  judges  who  have  already  expressed 
ETpartft      i^&x  opinions,  I  am  induced  to  reverse. 
TiHDAi.  j^  ^-ji  |jg  observed,  that  hord  Lyndhurst,  in  deciding 

this  case,  considered  that  it  depended  entirely  on  the* 
second  point;  not  dealing  at  all  with  the  question,  whe-- 
ther  there  was  a  debt  under  the  56th  section,  but  as  to- 
whether  it  was  such  a  matter  as  could  be  made' the 
subject  of  calculation.  That  was  the  ground  on  which- 
the  learned  judges  have  proceeded;  who  donot  differ 
with  Lord  Lyndhurst  upon  this,  namely,  that  if  it  coiild 
pot  have  been  capable  of  calculation,  it  could  not  have 
come  under  the  operation  of  that  section ;  but,  in  this- 
case,  we  rather  think  it  is  capable  of  calculation.^ 

Now  the  Vice-Chancellor,  in  dealing  with  Ex  parte 
fiavis,  in  the  matter  of  Wentworih  (a),  referred  to  this 
case  in  these  words,  *^  When  I  decided  that  case,  it 
appeared  to  me  that  the  words  of  the  66th  section  were 
iniperative ;  on  appeal  my  judgment  was  reversed  by 
Lord  Lyndhurst  f  on  the  ground  that  the  contingency 
was  such  as  could  not  be  ascertained.  I  think  it  my 
duty  to  state,  that  it  does  not  ilppear  to  me.  that  the 
difficulty  of  ascertaining  the  value  could  be  any  obstacle; 
for:by  the  law  of  England  persons  are  entitied  to  rights, 
notwithstanding  the  physical  difficulties  there  niay  be 
in  ascertaining  those  rights.''  Then  his  Honor  cites  a 
case  in  Ambler  of  Warner  v.  Baynes  (i),  in  which, 
however,  it  must  be  observed,  that  the  difficulty  was 
entirely  physical,  and  that  that  very  difficulty  arose  to 
the  computation  of  the  subj,ect  in  question;  the  difficulty 
of  computation  being  tiie  ground  on  which  Lord  Lynd- 
hurst  proceeded,  the  cases  are  identical*  The  Vice- 
Chancellor,  however,  conceived  himself  to  be  bound  by 

(a)  1  Mont  191.  (6)  AmbK^e^d. 
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Lord  Lyndhursfs  decision  in  Ex  parte  Tindal^a) ;  for        1632/ 
he  says,  -"  The  Lord  Chancellor  has  however  deter-      i^xpaij* 
mined  a  case  very  similar  in  principle  to  this;  but  if  I'      Tindal, 
were  at  liberty  to  decide  unfettered,  I  should  give  my 
opinion  otherwise;''    Then  he  dismisses  the  petition, 
without  costs ;  that  is  to  say,  he  decided  against  the 
proving ;  the  petition  being  against  a  refusal  of  .the 
commissioners  to  allow  the  valuation  to  be  proved. 

His  Honor  decides  the  case  of  Ex  parte  Davis 
precisely  on  the  ground  on  which  Lord  Lyndhurst 
decides  the  case  of  Ex  parte  Tindal  (a).  Whether 
his  Honor  would,  if  he  had  considered  the  matter,  have 
considered  there  was  a  difference  between  those  two 
cases, — ^he  having  in  the  first  instance  adhered  to  the 
(pinion  he  had  thrown  out  that  they  were  the  same,  and 
that  the  same  rule  should  be  applied  to  both, — I  shall 
not  take  upon  myself  to  determine.  My  opinion  is, 
that  he  would  on  further  consideration  have  found  them 
easily  distinguishable.  The  learned  judges  and  myself 
have  considered  them,  and. we  think  they  are  distin« 
guishable.  We  think, '  that  in  the  case  of  Ex  parte 
Davis  there  was  no  possibility  of  putting  a  valua« 
tion  on  the  interest ;  but  that  here  the  interest  may  be 
valued.  The  interest  to  be  valued  is  44XX)/.  payable 
one  year  after  the  decease  of  the  covenantor.  Now, 
suppose  his  life  were  valued  at  ten  years  purchase, 
you  would  only  have  to  take  away  one  year  from 
that  period  (Jb),  and  then  take  the  value  of  the  4000/* 
payable  the  year  after. 

-    («)  Ex  parte  EagU  is  the  name  of  the  case,  Mont.  &  M.  422,  which  was 
•o  appeal  from  the  decision  of  the  Vice-Chancellor  in  Ex  parU  TindaU 
(6)  With  gtwx  deferince.to  his. Lordship,  it  is  difficult  to  discover  any 


310  CASES  IN  BANKRUPTCr, 

]ftM.  In  the  case  of   Ex  parte  Dems    there  was  not 

T^^fg^  only  to  he  taken  into  aeoount  a  caloulatioa  of  the 
TwsAL.  present  value  of  100/.  a  year,  hut  something  more. 
First,  the  baDkrut>t  himself  was  to  receive  100/,  a  year> 
till  his  bankruptcy  occurred ;  then,  after  his  bankruptcy 
his  wife  was  to  receive  the  100/,  a  year^  but  only  so 
long  as  she  continued  to  live  with  him ;  then,  after  his 
decease  she  was  to  receive  the  100/.  a  year  only  so  long 
as  she  continued  a  widow.  Well,  theA,  those  circum- 
stances of  living  with  him,  and  of  eontittuing  a  widow^ 
made  us  think  last  summer,  that  the  interest  was  such 
as  that  a  value  could  not  be  put  upon  it }  and  cons6- 
foently  upon  that  ground,  and  upon  that  gtotmd  alone, 
the  decision  must  stand.  It  is  affirmed,  that  we  re- 
versed the  decision  of  his  Honor  in  that  case  i  it  is 

4 

tlMT  that  that  is  a  mistake)  it  was  affirmed}  hut  his 
Honor  there,  holding  himself  fettered  by  the  opinion 
of  the  Lord  Chancellor  in  Ea  parte  Timtkd  (a), — I 
think  upon  an  erroneous  view  of  that  case, — considered 
that  he  was  bound  by  it*  Still,  in  point  of  fact,  he 
derided  against  the  proof,  on  the  ground  that  it  could 
not  be  made  the  subject  of  calculation ;  we  did  not 
reverse  that  decision,  but  affirmed  it. 

On  these  grounds,  I  need  only  say  that  I  agree  with 
the  learned  judges  whose  assistance  I  have  had  on  this 
oecasion;   and  we  think  that  the  two  eases  are  not 

liliid  (iriQCtple  «{Mm  wSich  this  inode  of  c^culttian  rtsU.  The  me  year.  i% 
should  seem,  ought  to  be  added  to  the  period  of  ten  jears,  instead  of  taken 
•way  from  it,  if  the  life  of  the  covenantor  is  valued  at  ten  yeart  |>urcbaseb 
For  the  present  value  of  4000/.,  payable  one  year  after  a  period  of  ten  yeais» 
Si  Bottiiog  more  nor  less  than  the  balance  that  ramaiiii  of  that  i«n,  aSer 
deduettng  eleten  yeait  rabale  of  interest.  < 

(a)  fi»  jMrf«  IlagU,  rs  GihbUttt  U9kt  k  M .  4Sti 
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^posed^  but  that  they  stand  well  together;  the  6ne        IMft* 
CAse  being  a  ease  fan  which  a  valuation  could  not  be  pttt»      £,  „|^ 

TnifriL. 

Order  made  to  reverse  the  judgment  o#  Lord 
Lyndkurst  and  allow  the  proof.  The  cdsta 
of  aD  parties  to  come  out  of  the  estate. 


Ex  parte  Jose  Ventura  de  Aguirre  SolartSj  and 
others. — In  the  matter  of  Joawim  Ruez  de  Auzsdo^  CowtafRevuw^ 

n      1  >  Stnithamptan 

a  JbanJurupt.  ButWi««, 

1  HE  petitioners  in  this  case  were  the  assignees  of  the  TheCommis- 
bankrupt,  and  the  petition  stated  the  following  facts,  j^^er,  uader 
The  commission  issued  on  the  »6th  November  18j8ff.  ^^h^onsof 
An  action,  which  was  still  pendinir    had  been  com-  the 6  G. 4. c.  16., 

'  r  o'  to  ezamme  the 

menced  by  the  petitioners,  as  assignees  of  the  bank-'  J*®^*"'  ®f  * 
rupt,  against  Sarah  Keais,  as  executrix  of  the  last  will  bankrupt,  as  to 

«    the  amount  of 

and  testament  of  Joseph  Keats  deceased,  to  recol^vi^  the  assets  that  have 

come  to  the 

sum  of  1370/.,  and  interest  due,  upon  three  biUs  of  hands  of  such 
exchange.  The  petitioners  did  riot  press  Keais  in  his  '^'^'''* 
life-time  fbr  payment  of  the  bflls,  as  -they  were  apprised 
by  him  that  he  was  in  insolvelit  circnmstanees,  and 
nnable  to  pay  them ;  but  from  information  (received  by 
the  petitioners  sihce  the  death  of  the  testator)  that  such 
Matement  was  hot  true,  and  that  the  exeeutrix  had 
possessed  herself  of  consideraMe  property  belotiging  to 
the  eredttors,  the  action  was  commenced.  The  execu*^ 
trix  pleaded  the  general  issue,  plene  adminisirt»pii,  and 
wveral  special  pleas;  which,  the  petitioners  alleged, 
rendered  it  necessary  to  examine  her  before  the  Com-^ 
diis^ner  tmder  the  commission,  for  the  purpose  of 
inquiring  into  the  truth  or  falsehood  of  8«rch  pleas  i  and> 
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1832:  if  true^  to  ascertain  the  nature  and  extent  of  the  pro* 
Ezpe^  perty  possessed  by  the  testator,  and  how  the  same  .had 
and  oth^  been  disposed  of,  and  to  discover  if  any  part  thereof 
could  he  made  available  for  the  bankrupt's  estate,  in 
full  'or  part  satisfaction  of  the  debt  of  1370/.  and  inte- 
rest. .A  meeting  was  accordingly  had  before  Mr.  Com- 
missioner  Fane;  but  he  refused  permission  for  the  exa- 
mination to  proceed,  upon  the  ground  that  he  had  no 
jurisdiction,  and  that  such  information  could  only  be 
obtained  by  a  bill  in  equity. 

The  petition  therefore  prayed,  that  it  might  be  re- 
ferred back  to  the  Commissioner,  or  to  the  Sub-division 
Court,  to  proceed  in  the  investigation,  by  the  exami- 
nation of  Sarah  Keais,  and  such  other  persons  as 
should  be  deemed  necessary, 

Mr.  G.  Richards,  who  appeared  as  counsel  for  the 
petitioners,  had  been  provided  with  a  copy  of  Mr. 
Commissioner  Fane's  judgment,  which  was  as  follows : 

'^  Be  Alzeda. 

''  The  assignees  of  Absedq  have  summoned  Mrs. 

Keats,  as  executrix  of  her  late  husband,  to  attend 

before  me  and  submit  to  be  examined.    Alzedo,  as  it  is 

alleged,  was  before  his  bankruptcy  a  creditor  of  thfi 

*late  Mr.  Keats;  and  the  assignees  have  brought  an 

action  against  his  executrix,  Mrs.  Keats,  to  recover 

that  debt    It  is  to  assist.that  action,  that  this  examina* 

tion  is  called  for.    I  am  informed,  that  the  object  is  to 

ascertain  .what  assets  Mr.  Keats  left, — in  other  .words, 

to  have  so  much  of  the  relief  usually  obtainable  by  a 

xreditor  against  a  personal  representative  in  Chanoery> 

.  as  consists  of  an  aceaunt  qf  assets^ 
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*^  I  ani  of  opinion,  that  Commissioners  of  bankrupt        ^^^ 
have  no  jurisdiction  to  examine  as  to  such  matters y  and       Ex  parte 
I  cannot,  therefore,  permit  the  examination  to  proceed     and  otheis. 
as  to  such  matters* 

.  **  I  assume,  that  there  is  no  decision  upon  this  sub- 
ject in  print;  because,  though  I  called  upon  those  who 
insisted  that  I  had  the  power  to  produce  me  any  autho-* 
rity  on  the  subject,  none  was  produced* 

^^  The  question  then  depends  upon  the  6  Geo.  4.  c.  16. 

^*  The  33d  section  enables  Commissioners  to  summon 
certain  persons;  amongst  them  are  persons  believed  t6 
be  capable  of  giving  information  concerning  the  dealings 
of  the  bankrupt.  Mrs.  Keats  was  therefore  rightly 
summoned;  for  it  is  reasonable  to  suppose  that  the  per- 
sonal representative  of  a  person,  who  has  dealt  with  the 
bankrupt,  can  give  some  account  of  the  bankrupt's 
dealings  with  the  deceased. 

''  The  34>th  section  specifies  the  points  to  which  the 
person  summoned  may  be  examined.  The  points  are, 
the  person^  trade ^  dealings,  or  estate  of  the  bankrupt. 

"  The  question  is,  whether  these  words  will  authorise 
an  inquiry  respecting,  not  the  person,  trade,  dealings,  or 
estate  of  the  bankrupt,  but  respecting  the  estate  left  by 
Mr.  Keats.  It  is  alleged,  that  Mr.  Keats  was  indebted 
to  the  bankrupt ;  and  then  it  is  argued,  that  as  partof 
Mr.  Kea^i  estate  ought  to  become  part  of  the  bank- 
rupt's estate  by  payment  of  that  debt,  this  inquiry 
respecting  Mr.  Keats^  estate  is  within  the  authority 
which  authorises  inquiry  respecting  the  bankrupts 
estate.  I  do  not  adopt  this  argument  I  think  I  am 
bound  to  adhere  to  the  plain  and  natural  meaning  of 
the  words,  and  reject  an  interpretation  so  forced.  If 
I  were  disposed  to  indulge  in  speculations  upon  the 
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18dS.  news  which  influeneed  tlie  legislalure,  in  giving  the 
t;tmm  CommissicMien  of  bankrupt  the  extraordinary  powere 
uaoth^s.  of  inquiry  entrusted  to  them;  I  should  say,  Aat  Ae 
object  was  to  counteract  fraudulent  ecmoeahiMits  by 
bankrupts,  by  enabling  the  Conunisrionera  to  pfocute, 
by  9iv&  voce  examination  on  oaA,  as  well  of  the  bank* 
rupts  themselTes,  as  of  those  who  had  dealt  with  thenii 
information  as  to  all  those  matters^  which,  in  the  ordi* 
nary  course  of  bunness,  lie  within  the  knowledge  of 
traders ;  but  not  as  to  any  thing  eke.  This  principle 
would  entitle  the  assignees  to  inquire  of  Mrs.  Keai$,  as 
to  all  the  partiouhirs  of  the  transactions  out  of  which 
the  debt  arose,  (and  that  they  may  do,)  but  not  as  t» 
the  assets  left  by  Mr*  Keats.  As  to  the  fbnner,  the 
assignees  may  reasonably  be  expected  to  know  less 
than  their  bankrupt ;  as  to  the  latter,  they  do  not  know 
less ;  for  neither  they  nor  their  bankrupt  eould  know 
any  thing. 

'^  The  assignees,  I  think,  are,  as  to  this,  in  the  situa^ 
tion  of  common  creditors ;  if  they  want  an  aecount  of 
assets,  they  must  seek  it  by  tnll  in  Chancery. 

(Signed)  «<  £•  Q.  C.  Fkm.** 

Mr«  6.  Rtehenrde  now  submitted  to  the  Court,  that 
the  judgment  of  the  Commissioner  waa  inoorrect.  Under 
the  33d  and  S4th  sections  of  the  &  Gee.  4.  c.  16., 
the  Commissioner  had  clearly  power  to  examme  Mrs« 
Keats.  [Efskime,  C.  J.  There  can  be  no  doubt  thai 
the  Commissioner  had  power,  under  the  39d  seotaoti, 
to  examifie  any  person  whatever  ^  but  Ab  9Mi  seotioii 
Emits  the  subject*matt»  of  that  examination  to  '*  liie 
person,  trade,  dealings,  or  estate  of  the  bamkmpti* 
and  the  questioiia  you  wanted  to  pot  to  the  eneealnx^ 


So&AftIB 
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nkted  to  the  estate  of  ker  kusboful.  Supjiosing  you  1^^« 
liftd  pot  these  questions  to  her,  could  you  have  com-  sx  ptru 
peUed  her  to  give  you  an  answer?]  The  SSd  section 
gives  power  to  the  Commissioners  to  examine  any  per* 
soHi  who  b  indebted,  or  supposed  to  be  indebted,  to 
the  bankrupt.  Now,  clearly,  if  Keais  had  been  aUve, 
be  might  have  been  examined  by  the  Commissioner ; 
and  ought  his  executrix  to  be  placed  in  a  different 
situation?  If  the  assignee  had  Mrs.  Keais  before  the 
Commissioner  for  examination,  he  would  ask  her,  '*  Have 
you  received  10,000/.  ?"  The  answer  would  be  *'  Yes.** 
He  would  then  ask  her,  **  How  much  have  you  paid?" 
And  if  the  answer  were  5000/.,  it  is  dear  that  her  plea 
oiptene  admimUirmpU  would  be  shown  to  be  false,  and 
the  assignee .  would  be  able  to  get  a  judgment  de  bonU 
prapriU  of  the  executrix.  If  he  is  not  aflbrded  this 
means  of  ascertaining  the  truth,  he  is  driven  to  file  a 
biD  of  discovery.  [Erskine,  C.  J,  There  is  no  doubt 
as  to  your  right  to  examine  Keais,  or  his  executrix, 
touching  the  estate  of  the  bankrupt ;  but  have  you  a 
right  to  ask.  a  debtor  to  the  bankrupt,  ^*  What  means 
have  you  of  paying  this  debt?"]  The  debtor  to  the 
bankrupt  becomes  the  debtor  to  the  estate ;  and  if  there 
is  sufficient  property,  either  in  part  or  in  whole,  to 
answer  this  demand  of  the  assign^,  that  property 
becomes  the  *^  estate''  of  the  bankrupt;  and,  as  such,  it 
is  a  matter  that  may  be  inquired  into  by  the  Commis* 
sinners.  The  assignees  have  therefore  a  right  to  ex-^ 
amine  Mrs.  Keais,  as  to  the  property  of  her  husband^ 
m  order  to  determine  them  as  to  the  propriety  or  utility 
proceeding  forther  in  the  action. 


Mr.  Swansian,  who  appeared  for  Mrs.  Keats,  was 
stopped  by  the  Court. 
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1832.  Erskine,  C.J. — The  whole  question  is,  whether  the 

Ex  parte      Commissioner  has,  or  has  not,  the  power  to  examine 

aod  mium.  ^^^^  Ke€Us  as  to  the  property  of  her  deceased  husband, 
to  whom  she  is  executrix.     I  am  decidedly  of  opinion, 

*  that  he  has  not*    He  has,  certainly,  power  to  examine 

her,  touching  the  bankrupt  and  hb  estate;  but  this 
power  of  examination  cannot  be  extended  to  matters 
more  properly  connected  with  .the  estate  ot  another 
person.  Look  at  the  words  of  the  act.  The.  33d  and 
34th  sections  give  power  to  summon  and  examine  certain 
persons,  *'  concerning  the  person,  trade,  dealings,  or 
estate  of  such  bankrupt."  Now,  can  you  say,  that  the 
proposed  examination  concerns  either  the  person^  trade, 
or  decUinge  of  the  bankrupt?  Certainly  not  Then, 
does  it  concern  the  estate  of  the  bankrupt?  I. conceive 
it  to  be  the  estate  of  the  testator ,  and  not  that  of  the 
bankrupt.  For  how  can  you  say,  this  is  the  estate  of 
the  bankrupt,  merely  because  an  indefinite  part  of  it 
may  be  liable  to  discharge  a  debt  due  to  the  bankrupt? 
On  the  whole,  therefore,  I  feel  satisfied,  that  the  Com^* 
missioner  has  pronounced  a  right  judgment. 

«SjKr  A.  Pell. — I -am  of  the  same  opinion.  If  the 
proposed  examination  were  to  be  allowed,  the  private 
affairs  of  every  person  might  be  subjected  to  public 
exposure,  merely  for  the  purpose  of  gratifying  curiosity. 
It  would  be  monstrous  to  suppose,  that  the  lej^lature 
could  have  intended  to  lay  bare  the  whole  private 
affairs  of  an  individual,  merely  because  he  owed  money 
to  a  bankrupt;  or  that  property  of  a  bankrupt  in  the 
hands  of  a  debtor  should  at  once  become  the  property 
of  his  creditors,  without  consent  or  process. 
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Sir  J.  Cross  and  Sir  G.  Rose  concurred.  \SS2. 


Ex  parte 

The  petition  was  therefore  dismissed  with  costs,      ^^''otJ^. 
which,-  by  arrangement,  were  directed  to  be' paid  out 
of  the  estate.  • 


In  the  matter  of  Knox.  But/aingf. 

IT  appeared  in  this  case,  that  ^^fiai  had  lately  been  whereacom- 
awarded  against  the  bankrupt  by  the  name  of  Knox;  before Ve^new 
and  that  a  commission  of  bankruptcy  had  been  pre-  ^nsfei^d^^ 
viously  taken  out  against  him,  and  was  still  pending,  2JJ|^n^*j^ 
in  the  name  of  Wicks.    The  commission  was  one  of^*«B**^*^« 

same  bankrupt 

those  which  had  been  transferred  to  Mr.  Commissioner  ^^  l^en  direct- 

ed  to  another; 

Evans;  and  the^a^  had  been  directed  to  Mr.  Commis-  the  Court  or. 

dered  the  com- 

sioner  Fane.  mission  to  be 

transferred  to 
the  Commis- 

Mr.  Jacob  now  moved, — ^upon  the  certificate  of  Mr.  J^°^'t  wm  **" 
Commissioner  Fane,  that  such  proceeding  would  be   ^^^  ' 
beneficial  to  the  estate, — that  the  commission  should  be 
transferred  from  Mr.  Commissioner  Evans  to  Mr.  Com- 
nisnoner  Fane,  in  order,  that  the  commission  and  Jiat 
wight  be  worked  together. 

The  Court  made  the  order  accordingly. 
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«  "I —  Ex  parte  Fletcher. — In  the  matter  of  Collins  and 

SqgUhamfton  *■ 

Buiiduigt,  Prior. 

Mtwch  10. 

Where  an  equit-  ThIS  was  the  petition  of  ^D  equitable  mortgagee 

able  morteagee 

of  leasehold  oro-  of  leasehold  property,  which  prayed,  that  the  assiglieea 

perty  applied 

for  a  sale,  the     might  be  directed  to  sell  the  property,  and  for  leave  to 

Court  refused  to  _  . 

Older  him  to       bid  at  the  sale, 
indemnify  the 
asdgneea 

bSich  "cow-       ^^*  Blunt  appeared  in  support  of  the  petition. 

nanta  in  the 
lease;  hut  gave 

?*  T'^TSder       ^*  '^P^^^*'*  ^^  behalf  of  the  assignees,  contended, 
whether  ihey      that  80  much  of  the  prayer  of  the  petition  as  related  to 

wqtUd  aooepl  or  m.      ^  m. 

rej^t  thelea^e.  a  sale  could  not  be  granted.    The  premises  in  question 

being  leasehold,  if  the  assignees  meddled  ¥dth  the  pro- 
perty In  any  way,  though  even  for  the  purpose  of  join- 
ing in  a  sale,  they  would  become  responsible  fbr  any 
breach  of  the  covenants  of  the  lease  as  between  them- 
selves and  the  lessor.  If  the  equitable  mortgagee  had, 
as  he  might  have  done,  taken  an  assignment  of  the 
lease  in  the  first  instance,  then  the  assignees  would 
have  been  saved  from  ail  the  risk  arising  from  any  sub- 
sequent breach.  And  as  the  Courts  had  been  always 
adverse  to  equitable  mortgages  by  deposit  only,  if  the 
Court  did  grant  that  part  of  the  prayer  askfaig  a  sale,' 
it  ought,  at  least,  to  order  the  petitioner  to  indemnify 
the  assignees  against  the  breach  of  any  of  the  covenants 
in  the  lease. 


The  Court,  however,  were  of  opinion,  that  they 
could  not  impose  any  terms  on.  the  petitioner.  It  was 
in  the  option  of  the  assignees,  under  the  statute,  either 
to  accept  or  to  reject  the  lease.  If  they  took  to  it,  they 
must  also  take  all  the  responsibility  attaching  to  it. 
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The  utmost  the  Court  could  do  was,  to  give  the  assig*  IBSH. 

nees  a  reasonable  time  to  consider,  whether  they  would  fbunrto 

accept  or  reject  the  lease.  FwrcntB. 

The  petition^  therefore,  stood  over  feL  that  purpose. 


Ex  parte  Todd.— In  the  matter  of  William  Jenner. 

March  10. 

J.  HIS  was  an  ai^lication  by  motion  for  leave  to  amend  The  Court  re. 
a^tt  under  the  following  cuxumstances.    In  ihe  affi*  amend^^^t" 
davit  of  the  petioning  creditor's  debt»  as  well  as  in  the  opened,  on 
Jkamdibe  advertisement  in  the  6a«ette,  the  bankrupt  ^g^^^j^ "" 
was   described   as  of  "  Ei|st    Street,  Paddington;*' f^^^^/ 
whereas  the  proper  description  was  ^*  East  Street,  residence. 
Paddingtpn  Street,  Mary  Jawbone.'*.    Application  had 
Veen  made  on  a  former  day  for  leave  to  amend  the^ai» 
-KMT,  b  the  alternative,  that  a  xiewjiai  might  issue, — 
iqppn  which  an  order  had  been  obtained ;  but  the  ofiicer 
at  the  bankrupt  office  had  declined  drawing  up  the 
order,  intimating  that  such  a  course  had  never  been 
taken  before.    The^a^  had  been  opened. 

Mr.  G.  Rkhardf,  in  support  of  the  application,  sub- 
mitted that  this  indulgence  ought  to  be  granted  i  other* 
wise  the  party  would  be  put  to  the  expanse  of  taking  out 
anew/a/,  unless  the  Court  would  order  the  10/,,  which 
h^td  been  deposited  on  issuing  the  first  Jiai,  to  be  ac- 
cepted as  a  deposit  for  the  second.  The  present  Jiai 
was  perfectly  good  in  sulwtance;  and  the  only  incon« 
venience  attending  it  would  be,  that  if  it  were  ever  dis- 
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1 83S,        putedy  diey  would  perhaps  be  compelled  to  prove  the  uien- 

jjjt  parte       tity  of  the  bankrupt  with  the  party  described  in  the  flat. 
TopD, 

Erskine,  C.  J. — The  objection  to  granting  this 
motion  is  certainly,  in  my  mind,  only  one  of  form.  But, 
as  this  is  the  first  instance  of  an  application  of  this 
nature  which  has  been  brought  before  us,  and  is  likely 
to  become  a  precedent  for  future  occasions,  I  think  it 
advisable  not  to  come  to  too  hasty  a  decision  upon  it. 
The  difficulty  I  feel  is,  that  a  Jiat^  by  the  act  of  the 
1  &  3  WiU.  4.  c.  56.,  becomes  of  record,  and  it  is 
incompetent  for  any  court  toamend  its  records,  without 
something  to  amend  by*  Put  the  case  of  a' recovery. 
The  Court  of  Common  Pleas  never  amends  a  recovery, 
without  having  the  deed  to  lead  the  uses  before*  the. 
Court,  to  guide  it  in  such  amendment.  And  I  do  not 
think  it  would  have  made  any  difference,  if  the^^  had 
never  been  opened.  As  to  the  return  of  the  deposit,  I 
cannot  see  that  this  Court  has  any  power  to  order  it  to 
be  returned,  or  that  it  shall  be  considered  as  made  in 
respect  of  a  second^/, — supposing  it  should  be  neces- 
sary to  take  one  out^ 

Sir  J.  Cross  (a)  concurred.. 

Sir  6.  Rose. — I  certainly  think  that  ibis  JitU  is  per- 
fectly correct  in  substance,  and  quite  sufficient  to  main- 
tain the  future  proceedings ;  but  it  is  still  liable  to  the 
objection  pointed  out  by  Mr.  Richards.  If  thia  were- 
a  case  of  competition  between  two  applicants- forajiSa/, 
then  this  mis-description  might  have  given  that  party; 
who  comes  the  best  prepared,  the  priority  in  obtaining 

it/ 

(a)  S)r  ^,  ^£LL  was  abtent. 
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The  Court  having  directed  the  case  to  stand  over       1882. 
till  this  day,  the  Chief  Justice  now  said,  the  Court       liTparte 
thought  it  would  not  be  safe  to  establish  the  precedent        ^°°"' 
of  altering  a^a/,  which  was  matter  of  record,  without 
something  to  guide  them  in  making  the  amendment. 
Whereupon  Mr.  Richards  took  the  order  directing  a 
newjiat  to  issue* 


Ex  parte  Page. — In  the  matter  of  Hill. 

March  12. 

jVIr.  Montagu  applied,  on  behalf  of  the  petitioner,  a  Substitution  of 

married  woman,  for  leave  to  substitute  a  new  trustee  in  where  thefonner 

the  place  of  the  former  one,  who  had  become  bankrupt,  bankrupt. 

The  facts  were,  that  the  bankrupt  was  trustee  for  his 

wife  of  a  fund  to  which  she  only  was  entitled;  and  it 

was  proposed  to  substitute  the  bankrupt's  son,  with 

liberty  for  him  to  prove  under  the  commission,  and 

receive  the  dividends,  without  any  reference  to  the 

Master,  the  fund  being  too  small  to  bear  the  expense 

of  such  a  proceeding;  and  he  cited  Ex  parte  Inker- 

sole  (a). 

■ 

The  Court,  on  referring  to  the  6  Geo.  4.  c.  16.  s.  79. 
granted  the  order  as  prayed  (6). 

(a)  2  G.  &  J.  230.  (6)  And  see  post,  Ex  parte  Vim, 
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18di3. 

Southampton 
Buildings, 
March  12. 

'Where  an  assig- 
nee, on  being 
chosen,  accepts 
the  office,  he 
can  only  retire, 
on  payment  of 
the  costs  occa- 
sioned by  his 
removal. 


Ex  parte  Watts. — In  the  matter  of  Hgvfrby* 

XHE  petitioner  in  this  case  had  been  appointed, 
and  had  accepted  the  office  of,  assignee  of  the  bank- 
rupt's estate;  and  he  now  prayed,  that  he  might  be  per- 
mitted to  retire  from  that  office,  and  that  a  new  choice 
might  be  directed  to  take  place ;  and  that  it  might  be 
left  in  the  discretion  of  the  Commissioner,  whether  the 
petitioner  should  pay  the  costs  of  this  application,  and 
of  the  new  choice;  or,  if  the  Court  thought  he  ought  to 
pay  the  costs  of  this  application,  then  that  the  costs 
occasioned  by  the  new  choice  might  in  like  manner  be 
left  to  the  discretion  of  the  Commissioner* 


The  Court  held,  that  an  assignee,  h&ving  tak^n 
upon  himself  the  office,  could  only  retire,  on  pf^ying  all 
th^  costs  occasioned  hy  his  removal;  and  that  ther^ 
was  no  reason  in  this  c^se,  why  the  estate  should  be 
burthened  with  any  part  of  this  e](pen8e. 

The  petitiop  was  consequently  dismissed  (a). 

(a)  See  £x  parte  James,  ant$,  273,  n.  (a). 


Ex  parte  Reid. — In  the  matter  of  Mills. 


Southampton 
Buildings, 
March  13.        ^^ 

Though  the  ap-   1  HE  question  of  costs  in  the  matter  of  this  petition  (b) 
■    •     had  been  directed  to  stand  over.     One  of  the  parties, 


party  is  wholly 
unnecessary, 
yet  if  he  is 
served  with 
notice  of  an 
intended  appli- 
cation to  the 

Court,  he  is  entitled  to  his  costs  of  appearance.    But  if  he  makes  aflSdavits  which  are  unne 
cessary,  he  must  pay  the  costs  occasioned  thereby. 


who  was  not  concerned  in  that  question,  had  been 
served  with  notice  of  its  coming  on  this  day  to  be  heard, 

(b)  See  ante,  249, 
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and  ha4  filed  very  long  alBdavits, — wluch^  aa  he  was  not       1 8^^* 
liable  to  the  costs  of  the  petition,  were  therefore  wholly      ^  parte 
imnecessary.     The  party,  however,  who  had  served        ^^^^' 
him,  had  taken  office  copies  of  the  affidavits ;  and  the 
question  now  arose,  who  was  to  pay  the  costs  of  these 
affidavits. 

The  Court  determined  that,  though  bis  appearance 
waa  fdtogether  unnecessary,  yet  having  been  served 
with  notice,  he  was  entitled  to  his  costs  of  appearance. 
But  with  regard  to  the  affidavits, — inasmuch  as  the  other 
aide  CQuld  not  know  whether  they  were  material  or  not, 
witl|out  taking  office  copies  of  them, — they  were  there- 
fore justified  in  taking  such  copies ;  and  the  affidavits 
proving  wholly  unnecessary,  the  Court  directed  the 
party  filing  them  to  pay  the  costs  occasioned  thereby. 


Ex  parte  Goding  and  Morris. — In  the  matter  of 

James  Crow  Easling.  ^g^^^ 

March  14. 

This  was  a  petition  by  assignees,  stating,  that  the  The  Covrt  will 
bankrupt,  who  had  kept  a  public-house  called  ^^  The  sale  of  the 
Black  Prince,"  had  deposited  the  lease  of  the  house  peny  by  private 
with  Messrs.  Calvert  &  Co.,  as  a  security  for  1400/.  r'a^re^diJIfs' 
advanced  by  them  to  him.    The  lease,  goods,  and  clmmSsiwcw. 
fixtures  bad  been  valued  by  an  apprai3er  at  800/., 
which  the  petitioners  considered  the  full  value,  and 
more  by  100/.  than  the  same  would  fetch  if  put  up  to 
sale  by  public  auction.     Messrs.  Calvert  &  Co.  had 
offered  to  take  the  lease  at  700/.,  and  the  goods  and 
fixtures  at  200/.  more;  the  adoption  of  which  offer,  the 

y2 
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1832.        petidoners  conceived,  would  be  most  beneficial  to  the 
Ex  parte       general  estate  of  the  bankrupt.     The  petitioners  there- 
and  aooihcr.    ^^^^  prayed,  that  they  might  be  authorized  to  accept 
this  offer  of  Messrs.  Calvert  &  Co. 

Mr.  Bluni  for  the  petition. 

The  Court  held,  that  it  could  not  sanction  a  sale  by 
private  contract,  without  a  reference  to  the  Commis- 
sioners, to  ascertain  if  such  a  mode  of  disposing  of  the 
bankrupt's  property  would  be  beneficial;  and  therefore 
directed  the  usual  reference,  to  inquire  whether  it 
would  be  for  the  benefit  of  the  bankrupt's  estate,  to 
dispose  of  the  lease  to  Messrs.  Calvert  &  Co.,  upon  the 
terms  proposed  in  the  petition. 


Ex  parte  Benson.  *)  In  the  matter 

lAncolu*i  Inn  S 

HaU,  coram      Ex  parte  LANCASTER CaNAlCoMPANY.  )of  DiLWORTH. 

and         Ex  parte  Langston. — In  the  matter  of  Hardy. 
F^iwy\6.*  Ex  parte  Elsee. — In  the  matter  of  Joyner. 

S^iewTas'^no    THESE    petitions   were  brought  on  for  argument 
jurisdiction  to     together,  by  the  direction  of  the  Lord  Chancellor;  a 

hear  a  petition         o  ^ 

of  appeal  to  tiie  preliminary  question  having  arisen  in  the  discussion  of 
lor  from  an        eacli  of  thcm^  with  respect  to  the  continuance  of  the 

order  of  the 

Vice-ChaBcei-    Lord  Chancellor's  jurisdiction  in  bankruptcy  subse- 

lor;  nor  a  peti- 
tion for  the  rehearing  of  a  petition  of  appeal  already  heard  by  the  Lord  Chancellor;  nor  a 
cross  petition  of  appeal  to  the  Lord  Chancellor,  complaining  of  a  particular  part  of  the  order 
of  the  Vice-Chancellor. 

But  it  has  jurisdiction  to  hear  a  petition  to  the  Lord  Chancellor  for  confirming  the  Master's 
report,  where  the  Lord  Chancellor  had  made  an  order  on  a  previous  petition,  referring  the 
matters  therein  to  the  Master; — or  a  supplemental  petition  of  appeal  to  the  Lord  Chancellor 
from  an  order  of  the  Vice-Chancellor,  where  such  petition  is  upon  new  grounds,  which  were 
not  brought  forward  by  the  original  petition,  or  by  the  petition  of  appeal ; — or  a  petition  to  the 
Lord  Chancellor,  praying  only  consequential  directions  on  one  part  of  an  order  made  by  the 
Vice-Chancellor,  against  which  no  petition  of  appeal  had  been  preseqted. 
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quently  to  the  11th  January  1832,  the  day  on  which  the        IS3'2. 
new  Bankruptcy  Court  Act  (1  &  2  Will,  4.  c.  56.)  came       Ex  parte 
into  operation.    The  circumstances  under  which  these     and  others. 
several  petitions  came  before  the  Court  were  different, 
raising  the  point  of  jurisdiction  somewhat  differently  in 
each  particular  case.    Thej^  are,  however,  so  minutely 
and  accurately  detailed  in  the  judgment  of  his  Honor 
the  Vice-chancellor,  that  it  is  unnecessary  here  to 
specify  them.     His  Honor  was  on  this  occasion  called 
in  to  the  assistance  of  the  Lord  Chancellor,  when  the 
question  of  jurisdiction  was  elaborately  discussed  before 
them  by 


Sir  William  Home,  S.  G.,  Sir  Edward  Sugden,  Mr. 
Montagu,  Mr.  Duckworth,  Mr.  Jacob,  Mr.  Gcldart, 
and  Mr.  Booth,  who  were  heard  at  great  length  for  the 
various  parties  interested.  The  general  line  of  argu- 
ment adopted  by  the  counsel  was  similar  to  that  which 
was  resorted  to  in  the  Court  of  Review,  where  the  same 
subject  came  under  discussion  in  the  case  of  Ex  parte 
Lowe,  in  the  matter  of  Aaron  (a),  which  is  reported  in 
the  first  number  of  the  present  volume. 

At  the  close  of  the  argument  the  Lord  Chancellor 
said,  that  as  the  question  was  one  of  some  nicety,  and 
also  of  great  importance,  in  regard  to  a  number  of 
petitions  of  appeal  from  the  Vice-Chancellor,  which 
were  now  pending,  and  waiting  for  a  hearing  till  the 
decision  upon  these  petitions  should  be  known, — and 
as  it  was  highly  desirable  that  all  doubts  upon  the  point 
should  be  finally  set  at  rest, — the  Court  would  take 
time  to  consider  its  judgment. 

(a)  Sec  ante,  p.  79. 
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1832. 
Kzptite 

Be!*80K 

andotlien. 
March  13. 


On  this  day  the  hoid  Chancellor  andVice-ChanceOor, 
having  taken  tlieir  seats  on  the  bench^  proceeded  to 
deliTer  the  following  judgments. 

«Wf  Lancelot  SuADWELLy  V.C. — There  were  several 
applications  made  to  the  I^ord  Chancellor  in  diflferent 
matters  of  bankruptcy ;  the  first  was  the  case  of  £r 
parte  Benson,  in  the  matter  of  Dilworth*  In  that  case 
the  Vice-Chancellor  had  dismissed  the  petition,  With 
costs ;  and  an  appeal  was  presented  to  the  Lord  Chan- 
cellori  which  came  on  to  be  heard  on  the  i9th  of 
August,  and  was  ordered,  by  consent,  to  stand  over 
generally ;  and  it  remained  in  the  paper  of  the  Lord 
Chancellor  for  hearing,  till  the  ISth  of  January  last.  It 
was  insisted  by  Sir  Edward  Sugden,  for  the  respondents, 
that  the  Lord  Chancellor  was  bound  to  heat  that  appealf 
and  tliat  he  alone  could  hear  it.  And  Mr.  Booth,  for 
die  petitioners,  insisted,  that  the  Court  below  had  at 
least  concurrent  jurisdiction,  and  that  the  petitioners 
had  a  right  to  exercise  their  option  before  which  Court 
they  would  have  it  heard. 

In  the  case  of  DUworth,  Ex  parte  The  Lancaster 
Canal  Company,  it  appears,  that  the  petitioner  prayed 
a  sale  of  some  securities,  and  for  leave  to  prove  for  the 
balance  beyond  what  the  securities  might  produce:  and 
the  Vice-Chancellor  granted  the  prayer  of  the  petition* 
Upon  looking  at  the  petition  of  appeal,  which  was 
handed  up  to  me  while  the  matter  was  going  on^  I 
observed  that  Lord  Lyndhurst  affirmed  the  order,  but 
not  upon  the  ground  whidi  was  taken  by  the  Vice** 
Chancellor ;  and  the  present  petition  before  the  Lord 
Chancellor  was  therefore  presented  for  a  rehearing  of 
the  petition  of  appeal,  and  a  revbion  of  the  order  made 
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by  Lord  Chancellor  LyndhunL    And  in  that  case,  also^        1 832. 
Sir  Edward  Sugden  insisted,  that  the  petition  ought  to       ETparie 
be  heard  by  the  Lord  Chancellor;  suggesting,  that  his       ^^^^tlSrs 
lordship  alone  could  hear  it. 

There  was  another  p^titioh  in  the  matter  of  Hardp 
and  Houghton,  Where  it  appears  that  the  Lord  Chan* 
cellor  had  made  an  order,  referring  th^  matters  in  the 
{petition  tb  the  Master.  The  Master  made  his  report; 
afid  ihc^tl  a  petition  w<fcs  presented  in  the  mohth  of 
December  last,  praying  that  that  report  liiight  be  con* 
firmed;  and  it  seems  that  the  petition  was  caUed  on, 
and  niarked  as  part  heard,  before  the  11th  of  January, 
id  the  presence  of  counsel  on  both  sides.  It  was 
stated  at  the  bar,  that  Mr.  Jacob  had  appeared  as 
counsel  for  the  respondents,  and  that  in  his  presence 
an  order  was  made,  adjourning  the  petition;  but  it  cer- 
tainly did  not  appear  to  me,  from  any  thing  that  was 
stated,  that  that  interference  on  his  part  could  be  taken 
as  legitimately  amounting  to  a  consent.  And  I  under- 
stand there  are  also  other  petitions  before  the  Lord 
Chancellor,  which  stand  in  this  situation. 

In  the  matter  of  Joyner  and  others,  bankrupts,  Ex 
parte  Etsee,  a  petition  of  appeal  was  presented  from  an 
order  made  by  the  Vice-Chancellor;  and  after  that  peti- 
tion df  appeal  had  been  presented^  a  cross-petition  of 
appeal  was  presented  by  the  assignees,  complaining  of  a 
particular  part  of  the  order>  which  was  not  brought  before 
the  notice  of  the  appellant  Court  by  the  original  petition 
of  appeal;  and,  pending  the  petition  of  appeal,  a  supple- 
hiental  petition  was  presented  by  those  who  presented 
ihe  original  petition  of  appeal ;  which  petition  prays, 
that  his  lordship  would  make  an  order,  (part  of  the 
order  asked*  for  by  the  petition  below,  but  which  ^as 
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1832.  refused  by  the  Vice-ChanceOor,  and  which  is  not  made 
£x  parte  ^^^  subject  of  appeal  by  the  original  petition,)  but 
and'otos.  acting  for  that  order,  on  new  facts  for  the  first  time 
brought  forward  in  the  supplemental  petition;  and  it 
also  appears,  that  in  the  same  matter  there  has  been  a 
petition  presented,  which  prays  only  consequential 
directions  on  a  portion  of  the  order  made  by  the  Vice- 
chancellor,  against  which  no  petition  of  appeal  has 
been  presented,  either  by  the  original  appeDants,  or 
the  cross-appellants. 

This,  then,  is  the  situation  in  which  these  several 
matters  stand,  with  respect  to  which  the  questions  have 
been  raised.  Now  the  act  of  the  1  &  2  WiU.  4.  c.  56., 
upon  which  these  various  points  of  jurisdiction  have 
arisen,  states  in  its  preamble,  (first  of  all  reciting  the  act 
of  the  6  Geo.  4.  c.  16.)  "  that  it  is  expedient  to  provide 
means  of  administering  and  distributing  the  estates  and 
efifects  of  bankrupts,  and  of  determining  the  questions 
which  from  time  to  time  arise  touching  the  same,  other 
than  are  provided  by  the  said  act;*'  and  then,  **  to  the 
end  that  the  rights  as  well  of  the  bankrupts  themselves, 
as  of  their  creditors,  may  be  enforced  with  as  little  delay, 
expense,  and  uncertainty  as  possible,  be  it  enacted, 
that  it  shall  be  lawful  for  his  Majesty  to  create  a  Court." 
Now  it  is  observable,  that  the  very  intent,  which  the 
legislature  declared  itself  to  have  in  view,  is  embodied 
and  consolidated  with  that  very  sentence  which  creates 
the  enactment,  ^^  that  it  shall  be  lawful  for  his  Majesty 
to  establish  a  Court  of  Review.*'  And  then  in  the 
second  section  it  is  declared,  ^'  that  the  judges  shall 
also  have  superintendence  and  control  in  all  matters  of 
bankruptcy,  and  shall  also  have  power,  jurisdiction^ 
and  authority  to  hear  and  determine,  order  and  allow, 
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all  such  matters  in  bankruptcy  as  now  usually  are,  or  133^. 
may  be,  brought  by  petition,  or  otherwise,  before  the  Ex  parte 
Lord  Chancellor,  whether  such  matters  may  have  arisen  and  otheW. 
in.  the  said  Court  of  Bankruptcy,  or  elsewhere,  except 
as  is  herein  otherwise  provided."  And  then  it  is  pro- 
vided in  the  third  section,  "  that  all  such  matters  to  be 
heard  and  determined  in  the  said  Court  of  Review 
shall  be  brought  on  by  way  of  petition,  motion,  or 
special  case,  according  to  the  rules  and  regulations  to 
be  established  as  hereinafter  provided ;  subject  to 
an  appeal  to  the  Lord  Chancellor  on  matters  of  law 
or  equity,,  or  on  the  refusal  or  admission  of  evidence 
only;  and  in  all  cases  of  appeal  to  the  Lord  Chancellor 
by  virtue  of  this  act,  such  appeal  shall  be  on  a  special 
case,  and  in  no  other  mode  whatsoever,  except  the 
Lord  Chancellor  shall  in  any  case  otherwise  direct." 
And  then  it.  is  provided,  "  that  the  determination  of 
the  judge  on  the  settlement  of  such  case  shall  be  final, 
and  all  appeals  to  the  Lord  Chancellor  by  virtue  of 
this  act  shall  be  heard  by  the  Lord  Chancellor  only, 
and  not  by  any  other  judge  of  the  High  Court  of  Chan- 
cery." Now,  it  does  appear  to  me,  that  it  is  sufficiently, 
to  be  collected  from  the  enactment  in  the  first  section, 
coupled  with  what  I  find  in  the  second  and  third,  that 
prima  facie  the  jurisdiction  of  the  Lord  Chancellor  in 
matters  of  bankruptcy  is  taken  away;  and  I  should  say, 
taken  away,  except  so  far  as  you  can  collect  on  the  face 
of  the  act  itself,  that  it  must  of  necessity  be  preserved. 
It  was  said, .  that  where  there  has  been  an  existing 
jurisdiction,  .which  therefore  might  be  called  a  concur- 
rent jurisdiction,  with  a  view  to  one  that  is  newly 
created, — that  cannot  be  taken  away,  except  by  express 
w.ords;  and  in  support  of  that. observation,  a  case  was 
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183S.  cited  from  Saville's  Reports^  which,  od  the  face  of  it;, 
ETpaTu  '  think  appears  to  be  a  very  singular  case,  It  is  the 
a^^oilTrs.  ^*^  ^f  Agard  and  Cahdieh,  SaviUe,  184.  It  was  an 
infortnation  in  the  Court  of  Exchequer  under  the 
statute  of  Edw*  the  4th|  for  a  penalty  of  6/«  for  giving 
and  Wearing  liveries  i  and  on  the  general  issue  it  was 
found  for  th^  queen;  and  TaHjbild  moved,  that  the 
action  did  not  lie  ih  the  Exchequer,  by  the  express 
Words  of  the  statute^  Which  gUVe  the  action  ih  die 
Common  Beiidh,  and  Kitig*8  Behdh,  before  justices  of 
the  peace,  or  justices  t>f  Oyer,  but  not  a  wdtd  df  the 
Exchequer.  He  adniitted  that  where  an  action  could 
be  brought  at  common  law  before,  and  a  statute  gives  a 
new  remedy  by  a  new  action,  there  the  ancient  temedy 
at  Common  law  is  not  taken  away ;  but  he  contended 
that  in  that  case  there  was  no  such  action  at  commdn 
law ;  and  therefore,  if  not  given  by  the  statute  to  the 
Court  of  Exchequer,  it  would  not  He  in  that  Court 
There  is  some  further  reasoning  in  the  case,  slnd  then 
it  is  said,  that  the  Barons  were  of  opinion,  that  the 
action  will  lie  in  this  Court:  1.  Because  it  was  for  the 
queen;  8.  Because  there  were  no  tegtraining  words; 
3.  Because  this  Court  was  not  like  the  sessions  of  the 
pedce,  and  because  inforiot*  Courts  shall  take  no  autho- 
rity undet  a  statute,  unless  they  ate  specially  named; 
but  a  superior  Court  shall  have  authority,  although  it 
is  not  named  specially,  unless  it  is  prohibited  or  re- 
strained by  negative  words. 

Now,  with  fespect  to  this  particukr  case  in  th^ 
Court  of  Exchequer,  the  penalty  w«ls  crfeated  for  the 
first  time  by  the  statute;  and  the  Very  statute,  which 
created  the  penalty,  pointed  out  the  mode  in  whith  the 
penalty  should  be  recovered;  and  it  also  named  the 
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express  Court,  in  which  it  should  be  recovered.    There-  ^ ^^^• 

fore,  it  seems  a  strong  determination,  that  the  Court  of  £x  parte 

Exchequer  should  hare  that  jurisdiction  with  respect  and  others. 
to  a  penalty  for  the  first  time  created^  with  appointed 
means  of  suing  for  it  (a).    But  whatever  may  be  the 
authority  of  that  case^  it  seems  that  a  more  liberal  view 

of  the  law  has  been  taken  in  a  more  modern  case, 
namely,  that  of  CeUes  v.  Knight, sokd  Caies  v.  MeUish{b). 
In  that  case  there  were  actions  brought  to  recover 
damages  under  the  S5  Geo.  3.  e.  51.;  and  soitie  of  the 
counts  of  the  declaration  weire  for  the  penalty  of  50/., 
which  cotild  only  be  sued  for  in  the  superior  Courts; 
and  the  other  counts  were  for  the  \0L  penalty,  which 
apparently  could  only  be  sued  for  in  the  inferior  Cburts* 
After  the  trial  a  verdict  was  taken  on  the  countis  for 
the  lesser  penalties  only;  and  Mr.  Serjeant  Bond 
moved  to  arrest  the  judgment,  on  the  ground,  that  no 
penalty  under  50/.  created  by  the  statute  could  be  sued 
for  in  the  superior  Courts*  The  57th  section  enacted, 
that  all  penalties  of  50/.  should  be  sued  foi'  in  any  of 
his  Miyesty^s  Courts  of  Westminster;  and  the  59th 
section  provided^  that  any  justice  of  the  peace,  residing 
near  the  place  where  the  offence  should  be  committed, 
might  hear  and  determine  any  offence  against  that  act 
which  subjected  the  offender  to  any  pecuniary  penalty 
not  slmounting  to  50/.,  and  to  convict  &c»    And  it 

(a)  With  great  deference  to  this  able  judgment  of  the  Vice-Chancellor,— it 
would  seem,  that  as  a  penalty  is  a  debt  due  to  the  crow6,  and  the  pHmaty 
and  origiftal  constittttidii  of  the  Cotirt  of  Excheqvfer  wm  to  iccover  th«  king'a 
debts  and  duties,  that  Court  might  therefore  with  equal  reason  claim  para- 
mount jurisdiction  in  all  matters  of  this  description,  as  the  Court  of  King's 
Bench  in  criminal  matters,  unless  the  jurisdiction  is  takeu  a#ay  by  express 
words  in  an  act  of  pvlitment. 

(»)  3  T.  R.  442. 
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18353.  appears,  that  Lord  Kenyan  in  giving  judgment  said^ 
Ex  parte  ^^  '^  ^  clear,  that  the  legislature  inserted  this  clause  for 
an/oOiers.  ^^^  benefit  of  the  prosecuted:  and  they  enacted,  that 
when  a  party  should  incur  one  of  the  smaller  penalties 
of  the  act,  he  should  be  sued  before  a  magistrate,  in 
order  to  prevent  his  being  saddled  with  the  unmerciful 
costs  of  a  merciless  prosecutor.  I  think  we  are  acting 
up  to  the  full  intent  of  the  legislature,  in  saying  that 
these  penalties  can  only  be  recovered  before  a  magis- 
trate." And  Mr.  Justice  Ashhurst,  who  also  expresses 
himself  in  concurrence  with  Lord  Kenyan* s  judgment, 
says,  **  generally' speaking,  this  Court  cannot  be  ousted 
of  its  jurisdiction,  but  by  express  words,  or  by  neces- 
sary implication,  any  more  than  an  heir  at  law  of  his 
inheritance;  the  necessary  implication  in  both  instances 
is  engrafted  on  the  general  rule."  And  then  he  says, 
"  nothing  can  be  clearer  than  the  intention  of  the 
legislature  in  this  instance."  Now,  in  that  case,  power 
to  sue  for  the  10/.  penalty  was  given  to  the  prosecutor, 
which  applied  to  tlie  lower  Courts.  The  act  for  the 
first  time  created  the  10/.  penalty;  but  the  ground  of 
judgment,  which  was  taken  in  the  case  of  Agard  and 
Candish,  was  not  allowed  to  prevail;  and  Mr.  Justice 
Ashhurst  puts  it,  that  nothing  could  be  clearer  than  the 
intention  of  the  legislature.  Therefore  I  conceive, 
that  this  case,  which  is  a  subsequent  case,  and  one 
which  received  great  consideration,  does  take  away 
the  authority  of  the  case  of  Agard  and  Candish ;  and 
that  the  question  to  be  considered  is,  whether  the 
intention  of  the  legislature  does  sufficiently  appear 
upon  the  statute,  where  there  are  positive  words>  and 
no  negative  words.  Now,  in  the  present  case,  the 
legislature  has  declared  that  the  intent  of  all  these 
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enactments  of  the  act  is,  that  the  rights  as  well  of  the        ISS2. 
bankrupts  themselves,  as  of  their  creditors,  are  to  be       ETparte 
enforced  with  as  little  delay  and  uncertainty  as  possi-       ^/^^^^ 
ble;  evidently  implying,  that  the  jurisdiction  which 
existed  down  to  the  time  of  passing  the  act  was  a 
jurisdiction,  which  was  attended  with  more  expense, 
with  more  delay,  and  with  more  uncertainty,  than  it  was 
then  convenient  should  be  allowed  to  exist.    Therefore, 
to  the  intent  that  the  law  in  that  department  may  be 
exercised  with  as  little  expense,  delay,  and  imcertainty 
as  possible,  a  new  jurisdiction  is  created;  and  it  does 
appear  to  me,  that  there  would  be  an  inconsistency 
in  saying,,  that  generally  the  jurisdiction  of  the  Lord 
Chancellor  was  intended  by  the  legislature  to  remain, 
after  this  intention  has  been  so  clearly  pointed  out,  that 
there  should  be  a  new  jurisdiction,  with  the  reason 
assigned.    And  I  cannot  but  myself  feel  that,  primA 
facie,  the  jurisdiction  of  my  Lord  Chancellor  in  cases 
of  bankruptcy  is  taken  away ;  but  then  it  is  not  taken 
away  further,  than  as  you  can  collect  was  the  intention 
of  the  act.      And  when  I  find,  that  this  act  itself 
reserves  to  the  Lord  Chancellor  the  power  of  sitting 
as  an  appellant  judge  upon  the  decisions  of  the  newly 
created  Court;  it  does  appear  to  me,  that  there  would 
be  a  gross  inconsistency  in  saying,  that  with  respect  to 
matters  which  have  received  the  authority  or  decision 
of  my  Lord  Chancellor,  they  shall  be  subject,  to  the 
revising  power  of  an  inferior  jurisdiction.    The  conse- 
quence of  that  would  be,  that  in  the  first  case,  the 
judge,  who  is  to  be  the  ultimate  judge  of  appeal,  has 
decided  the  point,— the  subordinate  Court  may  then  take 
on  itself  to  reverse  his  lordship's  decision, — and  if  there 
should  be  error  in  law  or  equity,  ox  any  question  arising 
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1839.  on  evidence  in  that  decbion,  then  he  may  sit  as  the 
£x  parte  appellant  judge^  to  determine  the  question  between 
wdoihen.  ^ii^^^f  ^^^  ^^e  Court  below.  And  I  am  therefore 
of  opinion, — inasmuch  as  there  u  tliis  appellant  power 
given  to  the  Lord  Chancellor,  and  inasmuch  as  through- 
out the  act  there  is  the  originating  power  vested  in  the 
Lord  Chancellor,  as  to  the  issuing  of  every  fiat, — >that 
in  all  cases  where  the  Lord  Chancellor  himself  has 
decided  the  point  in  bankruptcy,  it  is  not  competent  to 
the  Court  of  Review  to  call  in  question  that  decision. 

The  next  point  will  be, — if  there  be  a  case  of  exemption 
from  the  general  operation  of  the  act,  with  respect  to 
the  dedsions  that  have  been  made  by  the  Lofd  Chan- 
cellor,— what  is  the  case  with  respect  to  those  decisions 
that  have  been  made  by  the  Vice-Chancellor  ?  Now, 
by  the  act  of  parliament  which  first  of  all  constituted 
the  ofRce  of  Vice-Chancellor  (a)  it  is  declared  in 
express  words,  that  the  Viee-Chanaellor  has  power  to 
determine  not -only  matters  which,  by  the  general  course 
of  the  Court  the  Lord  Chancellor  would  determine,  or 
which  by  any  subsequent  aet  of  parliament  he  might  de- 
termine, but  all  those  which,  by  virtue  of  any  subsequent 
act,  might  be  committed  to  the  jurisdiction  of  the  Lord 
Chancellor;  for  the  words  are,  he  *^  shall  have  full 
power  to  hear  and  determine  all  causea«  matters,  and 
things,  which  shall  be  at  any  time  depending  in  the 
Court  of  Chancery  of  England,  either  as  a  Court  of 
law,  or  as  a  Court  of  equityi  or  ineident  to  aiiy  minis- 
terial office  in  the  said  Court,  or  which  have  been  or 
shall  be  submitted  to  the  jurisdiction  of  the  said  Court, 
or  of  the  Lord  Chancellor,  by  the  special  authority  of 
auy  act  of  parliament,  as  the  Lord  Chancellor  shall 

(a)  68  G«.  3.  c.  94. 
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direct."  (a)  And  I  mf^ke  that  observation,  because  it  is  ]  BS2. 
remarkable  that,  v^ith  respect  to  the  act  of  the  6  Geo,  4,  ^  jlj^ 
c.  16.,  the  person  who  is  appointed  to  exercise  the  juris-  ^*^^^ 
diction  is  the  Lord  Chancellor,  nomifuiUve;  with  a 
proviso  in  the  last  section  but  one,  that  what  is  said  of 
the  Lord  Chancellor  shall  be  taken  to  apply  to  the 
{^ord  Keeper  of  the  Great  Seal,  and  the  Lords  Com* 
niissioiiers  A>r  the  time  being  $  bi;t  not  one  word  of  the 
Vke-Chancellor f  and  yet,  under  the  authority  of  the 
Stat.  63  GeQ,  3.  c.  04.,  the  Vice^ChuneeUop  has  uni- 
formly exercised  the  same  jurisdiction  under  the  act  of 
the  6  Geo,  4.,  as  he  did  before  the  6  Geo.  4.  was  passed. 
The  second  section  of  the  Vice-Chancellor's  act  goes 
on  to  declare,  ^^  that  all  decrees,  orders,  and  acts  of  the 
Vice-Chancellor,  so  made  or  done,  shall  be  deemed  and 
taken  to  be  respectively,  as  the  nature  of  the  oase  shall 
require,  decrees,  orders,  and  acts  of  the  said  Court  of 
Chancery,  or  of  such  incident  jurisdiction  aforesaid,  or 
under  such  special  authority  as  aforesaid,  and  shall 
have  force  and  validity,  and  be  executed  accordingly ; 
subject  nevertheless  in  every  case  to  be  reversed,  dis- 
charged, or  altered,  by  the  Lord  Chancellor  for  the 
time  being.^*  And  I  apprehend,  therefore,  there  is  an 
express  legislat;ive  enactment,  which  puts  on  an  equal 
footing  the  orders  of  the  VicerChanoellor  made  on 
matters  of  bankruptcy,  with  the  orders  of  the  Lord 
Chancellor;  except,  so  far  as  the  authority  of  the  Lord 
Chancellor  shall  interfere  to  reverse  or  alter  the  decree 
made  by  the  Vice-Chancellor.  And  it  does  therefore 
appear  to  me,  that, — having  regard  to  the  Vice-Chan- 
cellor's act,— the  exemption  from  the  operation  of  the 
Court  of  Review,  upon  the  orders  of  the  Lord  Chan- 

(a)  Section  2. 
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1832.  cellor  in  bankruptcy,  must  be  extended  to  the  orders 
Ex  parte  ^^  '^®  Vice-Chancellor  in  bankruptcy. 
an/othere.  '"^^^  ^"'"j  therefore,  of  the  opinion  which  I  humbly  offer 
to  his  lordship  is, — that  in  all  cases  where  the  Lord 
Chancellor  has  made  an  order,  that  order  is  irreversible^ 
except  by  his  lordship's  authority ;  and  that  in  cases,  also, 
where  the  Vice-Chancellor  has  made  an  order,  the  order 
is  equally  irreversible,  except  by  the  Lord  Chancellor's 
authority ;  but  that  in  all  other  matters, — in  which  the 
question,  whether  an  order  made  in  bankruptcy  by  the 
Lord  Chancellor,  or  the  Vice-Chancellor,  shall  be 
affected,  is  not  raised, — the  Court  of  Review  was  in- 
tended to  have  the  jurisdiction.  Applying  these  general 
propositions  to  these  particular  cases,  I  think  the  course 
that  ought  to  be  pursued  is  this — 

In  the  case  of  Ex  parte  Benson,  in  the  matter  of 
Dilworth,  where  the  appeal  has  been  presented  to  the 
Lord  Chancellor,  the  appeal  should  be  heard  by  the 
Lord  Chancellor* 

In  the  case  of  The  Lancaster  Canal  Company,  in  the 
matter  of  Dilworth, — where- my  Lord  Lyndhurst^  as  I 
understand,  affirmed  the  order  of  the  Vice-Chancellor^ 
though  on  a  different  ground,  and  a  petition  for  rehear- 
ing is  presented,  to  reverse  that  decision^ — that  petition 
must  also  be  heard  by  the  Lord  Chancellor. 

In  the  case  oiHardy,  Ex  parte  Langston, — where  the 
Lord  Chancellor  had  made  an  order  referring  matters  to 
the  Master,  who  has  made  his  report, — the  proceedings 
taken  for  the  purpose  of  confirming  the  report,  and 
acting  upon  it,  should  be  removed  to  the  Court  below; 
because  I  apprehend,  that  that  case  stands  precisely  in 
the  same  situation  as  an  original  petition^  What  has 
antecedently  been  done  is  fixed,  and  what  is  hereafter 
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to  be  done  on  the  report  remains  for  a  new  jurisdiction        1832. 
to  determine;  in  the  same  way^  as  we  know  it  to  be      ^  ^^tt 
practised  every  day  in  the  Court  of  Chancery,  that  if    amfo^en. 
his  Honor  the  Master  of  the  Rolls,  or  the  Lord  Chan- 
cellor, makes  an  original  decree,  and  a  report  is  after- 
Wards  made,  the  cause  is  set  down  for  fiirther  direc^ 
tiotis,  and  heard  upon  further  directions,  before  the 
Vic^-Chancellor.    And  though  the  act  which  consti- 
tuted the  Vice-Chancellor's  Court  has  declared,  that 
no  decree  made  by  the  Master  pf  the  Rolls  shall  be 
touched  by  the  Vice-Chancellor;  yet  if  a  matter  is 
heard  originally  by  the  Vice-Chancellor, — as  a  matter  of 
course,  the  hearing  on  further  directions  may  go  before 
the  Master  of  the  Rolls. 

With  respect  to  those  petitions  which  relate  to  the 
matter  of  Joyner*s  bankruptcy,  I  should  humbly  o£fer 
my  opinion  to  his  lordship,  that  the  original  petition  of 
appeal,  and  the  cross-petition  of  appeal,  should  remain 
to  be  adjudged  upon  by  his  lordship;  but  that  the  sup- 
plemental petition  of  appeal,  which  is  upon  new  grounds 
not  brought  forward  by  the  original  petition  before  the 
Vice-Chancellor,  or  by  the  petition  of  appeal,  should 
remain  to  be  heard  in  the  Court  of  Review,  and  not  by 
his  lordship, — altogether  precisely  the  same  as  if  there 
had  been  no  appeal  or  cross-appeal,  but  as  if  for  the 
first  time  the  facts  disclosed  in  this  petition  had  been 
brought  forward  before  the  new  jurisdiction  in  bank- 
ruptcy. And  with  respect  to  the  last  petition  in  the 
bankruptcy  of  Joyner,  it  appears  to  me, — ^inasmuch  as  it 
merely  brings  forward  the  question,  what  consequential 
directions  shall  be  given  upon  some  proceeding  which 
has  arisen  out  of  a  part  of  the  original  order,  from 

VOL.  I.  z 
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]  SS3.       which  no  appeal  haa  been  presented,— »that  it  should  be 
£xpart«      heard  by  the  Court  of  Review. 

a^^o^o.  ^^  ^  ^  opinion,  which  I  have  formed  upon  these 
several  matters,  and  which  I  now  hnmbly  tender  to  his 
lordship. 

Lord  Brougham,  L.  C. — I  have  considered  this  case 
during  the  argument,  and  since  the  alignment  I  have 
had  the  benefit  of  his  Honor's  assktance,  for  which  I 
am  extremely  grateful,  who  has  attended  to  it  with  the 
greatest  possible  care,  and  bestowed  very  great  labour 
and  pains  upon  it*  And  I  agree  in  the  conclusion  to 
which  his  Honor  has  come,  upon  all  the  points  which 
he  has  now  addressed  himself  to.  It  is  not  necessary, 
in  affirming  the  jurisdiction  of  this  Court,  in  respect  of 
the  appeal  or  rehearing  of  matters  disposed  of  either 
by  Iiis  Honor  the  Vice-chancellor,  or  by  this  Court,  to 
disaffirm  the  jurisdiction  of  the  Court  of  Review; 
nevertheless,  I  agree  with  his  Honor  in  the  opinion 
which  he  has  stated.  I  think  it  fit,  therefore,  I  should 
mention,  that  I  so  agree  that  that  Court  has  not  juris- 
diction in  overruling,  or  in  truth  dealing  in  any  way 
with,  matters  that  have  been  disposed  of  either  by  ibit 
Lord  Chancellor,  or  by  the  Vice-Chancellor.  The  words 
in  the  second  section,  no  doubt,  are  extremely  large; 
and  if  taken  strictly  and  according  to  the  letter,  they 
would  include  every  thing,  and  give  juriadiction  to  the 
Court  of  Review  in  every  thing,  which  could  be  treated 
of,  and  which  could  be  dealt  with,  either  by  the  Lord 
Chancellor,  or  by  the  Vice*Chancellor, — ^'  and  shall 
have  superintendence  and  control  in  all  matters  of 
bankruptcy,  and  shall  also  have  power,  jurisdiction. 


Benson 
and  othen. 
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and  authority  to  hear  and  detennine,  order  and  allow^  188!^. 
all  such  matters  in  bankruptcy  as  now  usually  are,  or  EzMLrte 
lawfully  may  be,  brought  by  petition,  or  otherwise, 
before  the  Lord  Chancellor;  whether  such  matters  may 
'  have  arisen  in  the  said  Court  of  Bankruptcy,  or  eke- 
where,  except  as  is  herein  otherwise  provided."  Con- 
sequently, the  rehearing  of  his  own  order,  or  the  order 
of  his  predecessor,  or  the  rehearing  of  the  matter  dis- 
posed of  before  his  Honor  the  Vice-chancellor,  comes, 
strictly  speaking,  within  this  description.  It  might  be 
contended  that,  according  to  these  precise  and  express 
words,  the  Court  of  Review  has  jurisdiction.  Never- 
theless, I  think  we  are,  upon  the  whole,  to  give  a  rea- 
sonable construction  to  it;  and  that  his  Honor  has 
come  to  a  sound  and  just  conclusion,  when  he  holds 
that  the  jurisdiction  of  the  Court  does  not  extend  to 
hear  matters,  that  have  been  heard  and  disposed  of  in 
this  Court  on  appeal  (a). 

With  respect  to  the  jurisdiction  of  the  Court,  pro- 
spectively, in  all  matters  arising  in  bankruptcy  hence- 
forth under  ihejiat,  I  consider  the  jurisdiction  of  this 
Court  is  so  transferred  to  the  Court  of  Review;  and 
that  the  Court  of  Review  could  only  be  controlled  and 
superintended  by  this  Court,  by  an  appeal  in  matters 
of  law  or  equity  in  the  way  pointed  out,  either  by 
special  case,  or  in  any  other  mode  which  in  the  peculiar 
circumstances  of  the  case  may  seem  proper. 

I  have  had  much  more  doubt  on  the  other  point) 
which  applies  to  the  matters  which  are  now  pending, 
and  to  which  his  Honor  has  also  addressed  himself; 

(a)  It  appears,  that  his  loidship  on  the  present  occasion  found  reason  to 
alter  the  opinion  which  he  originally  expressed  upon  this  question.  See 
Ex  parte  Lowe,  re  Aaron,  ante,  31. 

z2 
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ISSSt.  but,  Upon  the  whole,  I  come  to  the  same  condusioii 
£3jp^rte  ^^  ^^  Honor,  that  they  must  follow  the  same  rule, 
aS'otos.  *^^  *^*^*  *^®  jurisdiction  of  this  Court  is  excluded,  and 
that  the  Court  of  Review  has  exclusive  jurisdiction. 

In  adopting  the  course  which  his  Honor  recom- 
mended, and  in  which  I  entirely  concur,  it  is  not  neces- 
sary, in  dealing  with  the  two  first  cases  of  Ex  parte 
Benson^  in  the  matter  of  DUwarihf  and  Ex  parte  The 
Lancaster  Canal  Company^  to  do  more  than  to  affirm 
the  jurisdiction  of  this  Court. 

In  Ex  parte  Langston,  in  the  matter  of  Hardy,  for 
the  reasons  stated  by  his  Honor,  I  am  of  opinion  that 
the  further  proceedings  must  go  to  the  Court  of  Review; 
and  that  that  Court  appears  clearly  to  have  jurisdiction 
in  these  matters,  and  I  think  hb  Honor  has  taken  the 
sound  distinctions. 

In  the  matters  arising  out  of  the  bankruptcy  of 
Joyner, — ^where  matters  have  been  heard,  and  are  to 
be  reheard  by  way  of  appeal, — there  again  it  is  not 
necessary  expressly  to  disaffirm  the  jurisdiction  of  the 
Court  of  Review;  though,  as  I  have  before  said,  my 
opinion  certainly  is,  that  they  have  -not  jurisdiction. 
But  in  those  matters  which  are,  as  it  were,  original, — 
either  altogether,  or  new  matters  upon  what  has  before 
been  disposed  of,  and  upon  the  foot  of  what  has  been 
before  disposed  of, — I  am  of  opinion  that,  disaffirming 
the  jurisdiction  of  this  Court,  those  go  to  the  Court  of 
.Review. 
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183?. 

Ex  parte  Ray. — In  the  matter  of  Richard  Wilson.      „  "7     . 

^  Southampton 

XHIS  was  the  petition  of  a  creditor  of  the  bankrupt,      March"i9i 
that  a  renewed ^af  might  issue.     The  original  commis-  ^^^  *  ^^^ 
sion  issued  in  April  1816,  and  was  directed  to  Commis-  ^  ^  creditor, 

by  reason  of  the 

sioners  in  Stafibrdshire.    The  ground  of  the  applica-  death  of  Com- 
missioners, the 
tion  was,  that  two  of  the  original  Commissioners  were  assignees  must 

06  served  with 

dead,  and  another  had  declined  from  the  beginning  to  the  petition. 
act  under  it  in  any  way  whatever.    It  appeared,  that 
thefe  were  still  assets  to  be  administered  under  the 
commission. 


The  Court  held,  that  the  petition  could  not  be  heard, 
until  the  assignees  had  been  served  with  the  petition. 


£x  parte  Palmer. — In  the  matter  of  Palmer.  ^^^^  ^^ 

X HIS  was  a  petition  by  the  bankrupt,  for  superseding  a  bankrupt  is 
a  commission  issued  against  him  on  the  19th  November  ^y  tCrnth  sec- 
1831,  on  the  ground  that  he  had  committed  no  act  of  ^|){%.  c.W^ 
bankruptcy,  and  that  his  estate  would  pay  all  his  ere-  ^^  ""^j^^ 
ditors  20*.  in  the  pound.    The  petition  contained  a  although  twi 

*  ^  months  have 

long  statement  of  facts,  which  was  supported  and  con-  *J"P|5^  ^"^ 
tradicted  by  various  affidavits,  filed  on  behalf  of  the  adjudication. 

TheCourt 

petitioner  and  the  respondents.    But  the  only  material  has  the  power, 

1  1.1  11.        under  the  38th 

pomts  that  occurred  m  the  argument  on  the  hearing  section,  after 
of  the  petition  were:  firgt,  whether,  as  it  was  presented  partlyon  s^ffi^- 
two  months  after  adjudication,  the  bankrupt  had  any  ^^,^S!e"* 
locus  standi  in  curidj  within  the  intent  and  meaning  of  ^JJ^aSlj^Ji^ 
the  1  &  2  WiU.  4.  c.  56.  s.  17 ;  and,  secondly,  whether  ^^""^^  ^ 

seneral  order  for  the  examination  of  the  parties  on  the  hearing  of  a  petition,  there  is  no  need 
for  a  special  order  as  to  any  particular  witness  -,  but  the  proper  course  is  to  take  out  a  tubpana* 
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18d2.       the  Court  of  Review,  after  hearing  a  case  on  affidavit. 
Ex  parte      had  power  to  order  the  parties  and  deponents  to  be 
examined  before  it  wva  tfoce. 


Mr.  Koe  and  Mr*  Bethel,  for  the  respondents,  raised 
the  Jirst  point,  on  a  preliminary  objecUon  to  the  petition 
being  heard.  By  the  17th  section  of  the  Bankruptcy 
Court  Act  it  is  declared,  '*  That  if  any  trader  adjudged 
bankrupt  shall  be  minded  to  dispute  such  adjudication, 
and  shall  present  a  petition  praying  the  reversal  thereof 
to  the  Court  of  Review,  such  petition  to  be  presented 
within  two  calendar  months  from  the  date  of  such  ad- 
judication,  if  such  trader  shall  be  then  residing  within 
the  United  Kingdom ;  or  within  three  calendar  months 
from  the  date  aforesaid,  if  then  residing  in  any  other 
part  of  Europe;  or  within  one  year  from  the  date  afore- 
said, if  then  residing  elsewhere;  or  within  such  other 
time  as  the  said  Court  shall  allow,  (not  exceeding  one 
year,  to  be  computed  from  the  date  aforesaid) ;  such 
Court  of  Review  shall  proceed  to  hear  and  decide  on 
the  said  petition;  or,  at  the  option  of  die  said  bank- 
rupt, and  on  his  finding  such  security  for  costs,  (if  the 
said  Court  shall  think  fit  to  require  any  security,)  as  by 
the  said  Court  shall  be  approved,  shall  direct  an  issue 
to  try  any  matter  of  fact  affecting  the  validity  of  such 
adjudication  by  a  jury,  to  be  duly  impannelled  and 
sworn  for  that  purpose,  before  the  Chief  Judge,  or  any 
one  or  more  of  the  other  Judges  of  the  Court  of  Bank- 
ruptcy." Now  the  adjudication  under  this  commission 
took  place  on  the  20th  November  1831,  and  the  peti- 
tion was  not  presented  till  the  24(th  February  following; 
which  was  more  than  two  calendar  months  from  the 
date  of  the  adjudication.     [Sir  J.  Cross.  The  clause 
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WAj  take  away  the  power  <^  the  bankrupt  to  demand  IS$^. 
an  issue;  but  does  it  take  away  the  general  jurisdiction  i^^^^ 
of  the  Court?  Sir  G,  Rose.  There  are  no  words  in  P^"**- 
die  new  act^  which  deprive  the  bankrupt  of  the  right 
he  had  before  to  supersede  the  commission ;  but  only 
limit  his  right  to  demand  an  issue.  Sir  A,  Pell.  These 
two  inonthsi  as  mentioned  in  the  17lb  section,  must  mean 
two  months  after  the  act  began  to  operatei  which  was 
on  the  11th  January  18S1S.  JSrsiinep  C»J*  Do  you 
mean  to  argue,  that  the  bankrupt  had  no  right  to  come 
here  after  the  expiration  of  two  months  irom  the  adjudi- 
cation?] If  the  section  is  to  be  construed  as  applying 
only  to  prospective  a4JudicatioDs,  then,  in  order  to  get 
rid  c^one  difficolty,  you  get  into  another;  for,  accord- 
ing to  that  construction,  you  must  deprive  aU  persons, 
who  have  become  bankrupt  before  the  1 1th  January,  of 
the  benefit  of  the  act.  But  the  ^  section  of  the  act, 
which  gives  the  Court  jurisdiction  in  bankruptcy,  con- 
tains these  words :  "  except  as  is  hezein  otherwise  pro- 
vided ;"  tfaerefc^e  the  gaieral  jurisdiction  of  the  Court 
is  limited  by  any  subsequent  provision*  The  words  of 
the  17th  section  are,  "  if  any  trader  adjudged  bankrupt 
shall  be  minded  to  dispute  such  adjudication,"  not  any 
trader  who  shall  be  adjudged.  These  words,  therefore, 
cannot  be  considared  to  be  prospective,  as  to  the  adju- 
dication,  [Sir  J.  Cross*  The  petitioner  here  does  not 
pray  a  reversal  of  the  adjudication,  but  that  the  ami- 
mission  may  be  superseded.]  That  appears  to  be  in 
effect  the  same  thing.  [Sir  «/•  Cross.  The  clause  pro* 
vides  a  new  form  of  proceeding,  namely,  the  reversal 
qf  the  adjudication  f  and  that  seems  to  be  a  material 
point  to  be  considered.]  .The  petition  states,  that  the 
bankrupt  has  not  committed  an  act  of  bankruptcy;  and 
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13S2.       if  that  allegation  can  be  established,  then  that  would 
ETpute      d^f^^  ^6  adjudication. 

Palmeb. 

Mr.  MontagUf  for  the  petitioner,  was  stopped  by 
the  Court. 


Erskine,  C.  J. — My  opinion  is,  that  the  objection 
raised  to  the  hearing  of  this  petition  is  not  a  valid  one. 
Th^re  are  no  words  in  the  17th  section  of  the  act,  which 
limit  the  general  authority  given  to  the  Court  by  tiie 
ftd  section.  The  intent  of  the  17th  section  was  not  to 
curtail  the  jurisdiction  previously  given,  but  to  confer 
on  the  bankrupt  a  privOege  which  he  did  not  possess 
before,  namely,  that  of  demanding  an  issue.  The  ar- 
gument goes  to  this  extent, — ^that  the  bankrupt  could 
not  come  here  for  a  reversal  of  the  adjudication,  on 
any  groimd  whatever,  after  the  expiration  of  the  two 
calendar  montiis.  Now,  when  the  17tii  section  de- 
clares, that  die  bankrupt  may  come  at  any  time  within 
the  two  months  to  pray  a  reversal  of  the  adjudication, 
tills  indulgence  seems  to  me  not  to  uiterfere  with  the 
general  jurisdiction  of  the  Court  to  supersede  a  com* 
mission,  whenever  it  shall  think  proper. 

Sir  A.  Pell. — I  think  tiie  17th  section  the  most  im- 
portant section  of  the  act.  I  shall  confine  myself  to  the 
question, — ^whether  this  Court  is  restrained  from  hearing 
a  petition  to  supersede  a  commission  issued .  before  the 
passing  of  the  act,  because  the  petition  is  presented 
more  than  two  calendar  montiis  from  the  date  of  tiie 
adjudication.  Now,  to  support  the  construction  con- 
tended for  by  the  counsel  who  have  raised  this  objec- 
tion, namely,  that  the  17th  section  b  retrospective  in 
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its  operation,  it  must  be  also  contended,  that  if  any  one  "iSSZ* 
day  of  the  two  calendar  months  occurred  after  the  com-  Ex  parte 
mencement  of  the  act,  no  petition  could  in  that  case  be 
presented  by  the  bankrupt  to  supersede  a  commission, 
or  reverse  an  adjudication.  But  I  think  there  must  be 
a  period  of  two  clear  calendar  months,  during  which  it 
was  intended  by  the  act  to  give  the  bankrupt  an  oppor- 
tunity of  presenting  his  petition;  and  tiierefore  this 
period  must  necessarily  commence  after  the  act  began 
to  operate.  Where  it  is  intended,  in  other  clauses  of 
die  statute,  to  extend  the  period  before  the  passing  of 
the  act,  there  are  words  to  that  efiect 

Sir  J.  Cross. — This  is  not  a  petition  for  die  reversed 
of  the  adjudication,  and  that,  in  my  opinion,  is  enough 
to  answer  the  objection. 

Sir  G.  Rose. — There  does  not  appear  to  me  to  be 
the  least  foundation  for  this  objection.  Before  the 
Bankruptcy  Court  Act,  the  bankrupt  might  at  any  time 
have  presented  his  petition  to  supersede  the  commission, 
witiiout  any  restriction  whatever.  Then,  are  there  any 
words  in  the  17th  section  to  limit  die  jurisdiction  of 
diis  Court?  I  think  that  clause  does  nothing  more 
than  give  a  benefit  to  die  bankrupt,  without  excluding 
die  general  jurisdiction  of  the  Court  given  by  die  2d 
section.  Let  us  see  how  die  bankrupt  stood  before 
this  act  came  into  operation.  The  bankrupt  was  then 
driven  to  an  action  at  the  peril  of  all  the  costs;  for  an 
issue  was  only  given  at  the  discretion  of  the  Court. 
The  section  in  question  provides  that  the  adjudication 
shall  fall  to  the  ground,  if  he  presents  his  petition 
within  two  calendar  months  from  the  date  of  die  adju- 
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1SS2 

*        dication;  and  the  intention  of  the  act,  as  declared  in 


Ex  parte  the  preamble,  is,  **  that  the  rights,  as  well  of  the  bank- 
rupts themselres,  as  of  their  creditors,  may  be  enforced 
with  litde  expense,  delay,  and  uncertainty  as  possible.** 
Now,  where  do  we  find  any  thing  in  the  act  that  gives 
the  bankrupt  any  rights,  except  in  this  particular 
section  ?  I  hare  no  hesitation,  therefore,  in  deciding, 
that  the  operation  of  this  clause  is  merely  to  ^e  the 
bankrupt  a  right  which  he  did  not  possess  before ;  and 
that  the  Court  has  jurisdiction  to  entertain  this  petition, 
though  presented  after  two  calendar  montiis  from  the 
date  of  the  adjudication. 

The  Court  then  proceeded  to  hear  the  argument 
on  tiie  merits  of  the  petition.  There  were  rarious  con- 
tradictory affidavits,  as  to  the  intent  with  which  the 
bankrupt  departed  from  his  dwelling-house;  one  of  die 
deponents  (of  the  name  of  Bishop)  stating,  that  before 
tiie  bankrupt  quitted  home,  he  told  him  it  was  for  the 
purpose  of  keeping  out  of  the  way  of  his  creditors,— 
and  the  bankrupt  himself  swearing,  that  he  merely  left 
his  house  to  advise  with  his  attorney,  who  lived  at  a 
distant  town,  how  he  ought  to  act  with  respect  to  an 
execution,  which  a  creditor  had  put  into  the  bankrupt's 
house.  But  it  appeared,  that  Bishop  had  made  two 
affidavits,  differing  entirely  from  each  other,  in  the  state- 
mtat  of  what  the  bankruptsaid  to  him  uponlearing  home. 

Mr.  MoniagUy  therefore,  in  support  of  the  petition, 
after  commenting  at  some  length  on  the  discrepancies 
in  the  affidavits,  suggested  that  the  Court  could  not 
arrive  at  a  satisfactory  decision,  unless  it  ordered 
Bishop  to  be  examined  fHva  voce. 
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Mr.  Koe  and  Mr.  Bethel  contr4«  It  is  material  in  18S2. 
this  case  to  inquire,  whether  the  Court  has  a  power,  ETpwie 
under  all  the  circumstances,  to  examine  the  witness  Pauur. 
mva  voce.  The  38th  section  of  the  new  statute  (a) 
declares,  "  that  the  said  Judges  and  Commissioners  of 
the  said  Court  of  Bankruptcy  shall^  in  all  matters  within 
their  respective  jurisdictions,  have  power  to  take  the 
whoIe»  or  any  part,  of  the  evidence  either  vwA  voce 
on  oath,  or  upon  affidavits,  &c.,  wi  the  said  Court  may 
in  any  case  direct,  or  as  the  Lord  Chancallor  may  from 
time  to  time  prescribe,  by  any  general  rule  to  be  made 
by  virtue  of  this  act"  It  seems  very  doubtful,  there- 
fore, when  the  hearing  of  a  petition  has  proceeded  to 
a  certain  extent  on  affidavit,  whether  the  Court  has 
then  any  jurisdiction  to  order  a  viva  voce  examination. 
For  the  clause  says,  that  it  shall  have  power  to  take 
the  evidence  either  viv&  voce,  or  upon  affidavit ;  an 
alternative  that  would  seem  to  apply  to  the  whole 
matter  of  inquiry,  or  at  least  to  that  portion  of  it  which 
the  Court  has  ahready  taken  on  affidavit,  or  vivd  voce* 
It  is  observable,  also,  that  in  this  section  it  is  declared 
that  the  JudgCM  and  Commissioners  shall  have  power 
to  take  viv&  voce  evidence ;  but  in  every  other  section 
of  the  act  the  Judges  are  denominated  as  the  Court  of 
Review.  There  is  also  another  question  to  be  consi- 
dered, before  the  Court  determines  upon  such  a  pro- 
ceeding: and  that  is,  what  course  the  Court  is  to 
pursue,  in  order  to  procure  that  vivd  voce  testimony. 
For  the  4th  section  of  the  act  merely  empowers  the 
Court  to  issue  process  to  compel  the  attendance  of 
witoesses,  when  an  issue  is  directed.  [Erskine  C.  J. 
If  the  Court  orders  the  attendance  of  a  witness,  it  will 

(a)  1  &  2  Wm.  4.  c.  66. 


Faucbr. 
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IS^lS.  have  the  same  power  of  enforcing  his  attendance  as 
£z  parte  ^^^^  possessed  by  the  Court  of  Chancery.]  But  the 
first  part  of  the  fourth  section  only  applies  to  issues^ 
and  therefore  that  power  only  relates  to  orders  of 
attendance  on  the  trial  of  issues.  At  any  rate,  how- 
ever, it  is  in  the  discretion  of  the  Court  whether  they 
will  order  a  vivd  voce  examination.  And  the  bankrupt 
here  was,  before  the  issuing  of  the  commbsion,  in  pos- 
session of  all  the  facts  -sworn  to  by  the  witness  who  is 
required  to  be  examined. 

The  Court,  however,  decided  that  it  had  a  clear 
authority  given  to  it  by  the  statute,  to  direct  any  wit- 
nesses to  be  examined  viva  voce,  notwithstanding  the 
petition  had  been  partly  heard  on  affidavit;  that  under 
the  peculiar  circumstances  of  this  ease  justice  could  not 
be  eiSectually  done,  without  examining  all  the  parties 
who  had  made  affidavits,  some  of  which  were  very  sus- 
picious; and  that  as  it  was  open  to  the  Court  to  direct 
an  issue,  or  to  examine  the  parties,  and  the  latter  mode 
was  the  least  expensive  proceeding,  it  was  right  that 
the  Court  should  have  all  the  parties  before  it 

Mr.  Koe  then  applied  to  the  Court  to  order  the 
bankrupt  to  give  security  for  costs,  contending  that 
under  the  provisions  of  the  17th  section  the  Court  had 
power  to  require  such  security, 

Erskine  C.  J. — It  does  not  appear  to  have  been  the 
practice,  in  directing  an  issue  (a),  to  call  for  security 

(a)  It  would  seem,  from  the  words  of  the  17th  section,  that  the  Court  has 
no  petwer  to  require  security  for  costs,  unless  the  bankrupt  exexcises  the 
option  (given  him  by  that  section)  of  demanding  an  isme* 
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from  the  bankrupt.  Then  why  should  we  now  require  ISSZ* 
this  security^  when  we  adopt  the  less  expensive  mode  £z  parte 
of  proceeding?  You  may  have  a  subpoena  at  the 
office,  without  any  special  order  as  to  a  particular 
witness;  for  when  the  Court  gives  general  directions 
for  the  examination  of  parties,  there  is  no  occasion  to 
make  any  special  order. 


«^  Southampton 

tsx  parte .  Btuiding$, 

March  22. 

MR.  MONTAGU  applied  to  the  Court,  for  direc-  Thei&2Pr.4. 

.   c.  66. 8. 27.  does 

tions  as  to  the  mode  of  enrolling  a  certificate  of  the  ap-  not  require  the 

.,  ^    f       '  ^        1     /  \  rxm  1  •         n  t      Certificate  of  the 

pomtment  of  assignees,  under  the  (a)  27th  section  of  the  appointment  of 
1  &  S  Will.  4.'  c.  56.    It  appeared,  that  the  commission  registered, ^in 
had  issued  before  the  operation  of  the  new  act;  but  the  thcmagJnst^* 

subsequent  pur- 
chssersoftbe 
(a)  The  27th  section  declares,  "  that  where*  according  to  any  laws  now  bankrupt's  free- 
in  force,  any  conveyance  or  asagnment  of  any  leal  or  personal  property  of  a  ^^}^  property 
bankrupt  would  require  to  be  registered,  enrolled,  or  recorded  in  any  registry  unless  the  pro^ 
office  in  England,  Wales,  or  Ireland,  or  in  any  registry  office,  court,  or  perty  is  situate 
other  place  in  Scotland,  or  any  of  the  dominions,  plantations,  or  colonies  !,Qj!L!t^*   ^ 
belonging  to  hts  majesty,  then  in  every  such  case  such  certificate  as  hereafter 
is  described  of  the  appointment  of  an  assignee  or  assignees  shall  be  registered 
in  the  registry  office,  cour^  or  place  wherein  such  convejrance  as  last  afore- 
said would  require  to  be  registered,  enrolled,  or  recorded;  and  the  registry 
hereby  directed  shall  have  the  like  effect  to  all  intents  and  purposes,  as  the 
registry,  enrolment,  or  recording  of  such  conveyance  or  assignment  as  last 
aforesaid  would  have  had ;  and  the  title  of  any  purchaser  of  any  such  pro- 
perty as  last  aforesud  for  valuable  consideration,  without  notice  of  the  bank- 
ruptcy, who  shall  have  duly  registered,  enrolled,  or  recorded  his  purchase 
deed  previous  to  the  registry  hereby  directed,  shall  not  be  invalidated  by 
reason  of  such  appointment  of  an  assignee  or  assignees  as  aforesaid,  or  the 
vesting  of  such  property  in  him  or  them  consequent  thereupon,  unless  the 
certificate  of  such  appointment  shall  be  registered  as  aforesaid  within  the 
times  following ;  (that  is  to  say)  as  regards  the  United  Kingdom  of  Great 
Britain  and  Ireland,  within  two  months  from  the  date  of  such  appointment; 
and  as  regards  all  other  places,  within  12  months  from  the  date  thereof.'' 
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1 S32.  appointment  of  assignees  having  taken  plaee  on  the  24th 
January,  which  was  after  the  act  began  to  operate, 
there  had  been  no  bargain  and  sale  executed  by  the 
Ckunmissioners,  notwithstanding  the  bankrupt  had  free* 
hold  property  in  Northamptonshire;  that  form  of  conyey- 
ance  being  dispensed  with  by  the  provisions  of  the  new 
act.  The  question  was,  whether  the  certificate  of  the 
appointment  of  assignees, — which  now  by  the  26th  section 
vested  the  real  estate  of  the  bankrupt  in  the  assignees, 
without  any  deed  of  conveyance, — was  not  to  be  inroUed 
in  the  same  way  that  the  bargain  and  sale  was  formerly 
inroUed.  The  89th  section  of  the  act  declares,  that  a 
certificate  of  the  appointment  of  assignees,  purportmg 
to  be  under  the  seal  of  the  Court  of  Bankruptcy,  shall 
be  received  as  evidence  of  such  appointment  in  all 
courts  and  places  whatsoever,  without  further  proof. 
[Sir  A,  Pell.  All  that  you  want  therefore  is,  the  seal 
of  the  Court  put  to  that^certificate.]  The  officer  had 
some  scruple  in  doing  this,  without  the  directions  of  the 
Court;  there  being  no  evidence  (as  he  intimated) 
before  him,  that  the  certificate  was  a  genuine  instru- 
ment. 

Erskine  C.  J.— The  difficulty  of  the  officer  of  the 
Court  was,  I  presume,  how  he  was  to  construe  the 
validity  of  a  certificate  made  not  by  us  or  our  officer, 
but  by  persons  in  the  country  acting  under  the  autho- 
rity of  the  Lord  Chancellor.  The  period  of  two 
months,  limited  by  the  act  for  registering  the  certificate, 
is  not  intended  to  affisct  the  validity  of  the  title  of  the 
assignees,  except  so  far  as  regards  the  priority  of  claim 
of  subsequent  purchasers  for  valuable  consideration, 
without  notice  of  the  bankruptcy,  who  have  duly  regis- 
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tered  their  purchase  deeds  previous  to  the  registry  of       ISS^< 
the  certificate* 

Sir  J.  Cross — By  the  64th  section  of  the  General 
Bai&rupt  Act  (a)  it  is  provided,  that  where  the  deed 
of  ccmveyance  firom  the  Commissioners  to  the  assignees 
of  the  bankrupt's  lands  in  any  plantation  or  colony 
belonging  to  his  majesty  would,  according  to  the  laws 
of  any  such  plantation  or  colony,  regmre  registraiian, 
enrolment f  or  recording,  the  same  shall  be  so  registered, 
enrolled^  or  recorded.  And  the  S7th  section  of  the 
new  act,  adopting  the  same  language,  extends  the 
registration  to  the  certificate  of  the  appointment  of 
assignees,  in  cases  only  "  where,  according  to  any  laws 
now  in  force,  any  conveyance  or  assignment  of  any  real 
or  personal  property  of  the  bankrupt  would  require  to 
be  registered/'  It  appears  to  me,  therefore,  that  this 
section  only  applies  to  a  register  county ;  and  that  as 
die  property  in  this  case  is  situate  in  Northamptonshire, 
there  is  no  need  whatever  to  register  the  certificate. 

(a)  6  Geo.  4.  c.  16. 


Ex  parte  Matthew  Dixon. — In  the  matter  of 

Matthew  Dixon.  Buildings, 

March  23, 

A  HIS  was  a  petition  of  the  bankrupt,  praying  that  the  Where  the 

bankrupt,  after 

Court  would  order  the  Commissioners  to  appoint  a  attending  the 
time  and  place  for  the  bankrupt  to  attend  them,  to  before  the  Com- 
finish  his  last  examination.    The  commission  issued  od  ^^^uy^'^' 
the  22d  December  1831;  and  the  bankrupt  was  sum-  Sf^oul"" 
moned  to  attend  the  Commissioners,  for  the  purpose  of  SJ^'JJa^on*** 

the  Court,  on  his 
petition,  ordered  a  fresh  meeting  for  that  purpose,  on  payment  of  costs. 


352  CAS£S  IN  BANKRUPTCY, 

18S2.       surrendering  himself  and  passing  his  last  examination 
£z  parte      on  the  9th  and  10th  January  and  the  14th  February 
1882;  on  the  second  of  which  meetings  he  duly  surren- 
dered himself  to  the  commission,  and  attended  also  at 
all  three  meetings,  for  the  purpose  of  assisting  in  ad- 
justing the  accounts  of  various  creditors.    At  the  last 
meeting,  after  remaining  there  some  time  without  being 
called  upon  to  enter  on  his  final  examination,  it  occurred 
to  him  that  there  were  some  things  omitted  in  his  ac- 
counts, which  he  feared  he  should  not  be  able  to  explain; 
and,  being  ignorant  of  the  ofience  he  was  committing, 
he  absented  himself  from  the  meeting,  and  did  not 
then  or  afterwards  surrender  himself  to  the  Commis- 
sioners;  who  thereupon  certified  his  default.     The 
bankrupt  swore,  that  since  that  time  he  had  with  the 
assistance  of  an  accountant  been  enabled  to  make  such 
a  statement  of  his  affairs,  as  would  lead  to  a  fiiU  and 
true  discovery  of  all  his  estate  and  effects,  and  would, 
he  conceived,  be  satisfactory  to  the  Commissioners  and 
his  creditors. 

Mr.  Duckworth^  in  support  of  the  petition,  submitted, 
that  as  the  bankrupt  had  been  thus  prevented  from 
passing  his  last  examination,  without  any  wilful  default 
on  his  part,  the  Court  would,  in  accordance  with  the 
former  practice  of  the  Lord  Chancellor,  order  the 
Commissioners  to  appoint  a  fresh  meeting  to  take  his 
examination,  which  they  could  not  do  without  the 
special  order  of  the  Court;  nor,  as  he  conceived,  would 
the  Court  make  such  order,  but  upon  payment  of  costs. 

Mr.  Parker  appearing  to  consent  on  the  part  of  the 
assignees, 
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The  Court  made  the  order  as  prayed,  directing  the  1832. 

Commissioners  to  enter  upon  the  proceedings  the  reason  El^te 

which  prevented  the  bankrupt  from  finishing  his  exami->  ^^^^* 
nation  at  the  former  meeting. 


Ex  parte  William  Evans. — In  the  matter  of  Robert 

17^ Southampton 

*ORJ).  Buildings. 

Mareh22, 

The  petitioner  in  this  case  was  one  of  the  assiffnees  ^°*  ®^  *^® 

*  °  aasignees  pe- 

of  the  bankrupt.     It  appeared,  that  the  commission  ^^ion«d  that  his 

co-assignee,  or 

issued  on  the  22d  September  1825,  and  that  a  creditor  the  soiicitoi  to 

the  commissioD, 

of  the  name  of  Gr«6&«  was  chosen  assignee ;  but,  being  (one  of  whom 

h&d  the  custoQv 

a  person  of  very  infirm  health,  it  was  deemed  advisable  of  the  proceed- 
to  appoint  another  person  to  become  assignee  conjointly  Inroi  them,  pur- 


with  him.     There  being  some  difficulty  in  procuring  4^16.8,96." 
any  one  to  accept  the  appointment,  Gibbs  applied  to  forelle  »Btition- 
the  petitioner,  vho  was  pot  a  creditor  of  the  bankrupt;  ^  ''"h^/ht 
but,  upon  the  persuasidn  and  at  the  request  of  Gibbs,  he   y^  ^^^^  "P* 
consented  to  become  such  joint  assignee,  on  condition  assignee,  or  soli- 

citor,  to  produce 

that  he  should  be  indemnified  from  all  the  costs  and  the  proceedings 

at  the  0£Bce  for 

expenses  of  working  the  commission;  and  the  petitioner  Inrolment 
was  accordingly  appointed  joint  assignee  with  Gibbs. 
The  estate  of  the  bankrupt  not  producing  sufficient 
to  pay  the  expense  of  the  commission  and  proceedings, 
the  solicitor  to  the  commission,  one  J.  F,  Reeves,  com- 
menced an  action  at  law  against  Gibbs  and  the  peti- 
tioner, to  recover  the  amount  of  his  bill  of  costs  for 
working  the  commission;  and  the  petitioner,  in  con- 
sequence thereof,  was  compelled  to  pay  a  large  sum  of 
money  to.  Reeves,  The  petitioner  therefore  sought  to 
recover  from  Gibbs  the  amount  of  what  he  was  thus 

VOL.  I.  A  A 
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1832.  obliged  to  pay  to  Reevei;  and  for  that  purpose  had 
g^  ^  commenced  an  action  at  law  against  him,  in  which  notice 
£vAM8.  Qf  ^^f^  jji^}  heen  given  for  the  next  Somerset  assizes, 
to  be  held  at  Taunton  on  the  29th  March  instant  In 
support  of  this  action,  the  petitioner  was  advised  that  it 
was  necessary  the  commission  and  proceedings  should 
be  entered  of  record,  pursuant  to  the  6  Geo.  4.  c.  16. 
s.  96.  Neither  the  commission,  nor  any  of  the  pro- 
ceedings under  it,  were  in  the  possession  of  the  peti- 
tioner ;  but  the  petitioner  believed  they  were  either  in 
the  custody  or  power  of  Gibbs,  or  of  Reeves. 

The  petitioner  therefore  prayed,  that  either  Gibbi, 
or  Reeves,  might  be  ordered  within  three  days  to 
cause  the  commission  and  proceedings  to  be  entered  of 
record,  pursuant  to  the  provisions  of  the  statute  above 
mentioned. 

Mr.  Chandless,  for  the  petitioner,  stated  that  Gibbs 
had  been  already  required  to  inrol  the  proceedings,  but 
that  he  refused.  A  summons  also  had  been  taken  out 
before  Lord  Tenterden  for  this  purpose;  but  his  lord- 
ship thought  that  he  had  no  authority  to  order  the  pro- 
ceedings to  be  inroUed.  The  petition  had  been  served 
on  GibbSy  as  well  as  on  Reeves  ^  so  that  each  had 
received  sufficient  notice  of  the  present  application, 

Mr.  Monkigu  appeared  for  Gibbs^  the  other  assignee, 
to  oppose  the  petition.  By  the  terms  of  the  96th  section 
of  the  6  Geo.  4.  c.  16.,  which  directs  that  no  commis- 
sion of  bankruptcy,  adjudication,  assignment,  or  certi- 
ficate, shall  be  received  as  evidence,  unless  entered  of 
record,  it  is  expressly  declared,  "  that  every  such  in- 
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Btrument  shall  be  so  entered  of  record,  upon  the  appli-       1882- 
cation  of,  or  on  behalf  of,  any  party  mterested  therein,       ex  paite 
and  on  payment  of  the  several  fees  aforesaid,  without         ^^^'' 
any  petition  in  writing  presented  for  that  purpose" 
Before  this  party,  therefore,  came  here  upon  petition, 
why  did  he  not  make  an  application  at  the  proper  office 
to  renter  these  proceedings?    But,  independently  of 
this  objection,  the  intention  of  the  legislature,  in  making 
this  enactment,  was  to  support  the  rights  of  assignees 
against  third  persons,  and  not  to  interfere  in  the  dis- 
putes of  assignees  between  themselves. 

Erskine,  C.  J.  Has  the  petitioner  ever  applied  to 
Gibbs,  or  to  Reeves,  to  produce  the  proceedings  at  the 
office  for  inrolment? 

Mr.  Montagu.  Nothing  of  the  kind  appears.  I  shall 
therefore  oppose  the  prayer  of  this  petition,  until  the 
other  side  prove  that  they  have  made  such  an  applica- 
tion, or  that  the  officer  of  the  Court  refused  to  inrol 
the  proceedings,  before  they  brought  us  here. 

Sir  A.  Pell. — My  opinion  is,  that  the  judge  at  the 
trial  would  permit  secondary  evidence  of  these  pro- 
ceedings to  be  given,  if  you  refuse  to  inrol  them. 

Sir  G.  Rose. — As  this  is  an  adverse  application  of 
one  assignee  against  another,  and  the  petitioner  comes 
here  for  his  own  particular  interest,  and  not  for  that 
of  the  bankrupt's  estate,  he  must  pay  the  costs  of  this 
application. 

Sir  A.  Pell. — If  there  had  been  a  distinct  refusal  by 
Gibbsy  or  Reeves,  to  produce  the  proceedings  at  the 

A  a8 
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18S2.       .office,  then  I  think  the  party  who  so  refused  ought  to 
Ex  parte      have  paid  the  costs. 

Petition  dismissed  with  costs. 


Ex  parte  Fletcher. — In  the  matter  of  Collins  and 

Souttuottpton  —^ 

BuUdingt,  FrIOR. 

Mgreh  23. 

Fiom  the  lOtb     X  HIS  petition,  which  was  by  an  equitable  mortgagee, 
March,  is  a       for  the  sale  of  leasehold  property,  had  stood  over  from 

reatooable  tiine 

for  aingDMi  to  the  10th  March  (a),  in  order  that  the  assignees  might 
they  will  accept  have  time  to  elect  whether  they  would  accept  or  reject 
te^pt'i         the  lease;  but  it  appeared,  that  they  had  not  yet  come 
to  any  determination  on  that  subject. 


Mr.  6r.  Richards,  for  the  petitioner,  applied  there- 
fore for  the  usual  order. 

Mr.  Spurrier,  for  the  assignees,  submitted,  that  as 
the  assignees  had  not  yet  made  their  election,  the  order 
should  be  postponed. 

The  Court,  however,  thought  that  the  assignees 
had  had  a  reasonable  time  to  come  to  a  decision  on  this 
matter,  and  granted  the  usual  order;  Sir  6.  Rose  ob- 
serving, that  if  the  assignees  chose  to  have  the  conduct 
of  the  sale,  tliey  might;  but  if  they  declined,  then  the 
equitable  mortgagee  might  conduct  it. 

The  order  was  accordingly  made  in  the  alternative. 

(a)  See  ante,  p.  318. 
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1832. 
Ex  parte  Vine. — In  the  matter  of  Hooper.  

Southampton 

XHIS  was  the  petition  of  a  cestui  que  trust,  praying,      March  26*. 
that  her  son  miffht  be  appointed  to  prove  on  her  behalf  Where  a  bank- 

o  rr  r  j^pt  tnistee  had 

against  the  estate  of  the  bankrupt  trustee,  and  that  the  »«nw^  the 

truBt  fund  to  be 

costs  of  the  application  might  be  paid  out  of  the  estate,  misappropriat- 
It  appeared,  that  a  sum  of  385/.  had  been  bequeathed  diiecied  that 
to  the  petitioner  by  a  relative,  and  that  (pursuant  to  eetttUquetrutt 
the  directions  of  the  will)  it  had  been  invested  in  the  Sblfamoimtl 
funds  in  the  name  of  the  bankrupt,  as  trustee  for  the  ^^i^j^^  till 
petitioner.    Atthetimeofhisbankruptcy,in  July  1831,  ^»rtJ»'«^- 
it  was  discovered  that  this  fund  had  been  sold  out  by 
the  bankrupt's  agent  under  a  power  of  attorney,  but 
which  the  bankrupt  stated  he  had  never  executed. 

Mr.  Bacon,  for  the  petitioner,  urged  that  the  Court 
would  under  these  circumstances  direct,  that  some 
proper  person  should  be  appointed  a  trustee  for  the 
petitioner,  and  that  the  dividends  should  be  paid  to 
him,  and  invested  by  him  under  the  trusts  of  the  will. 

Mr.  Montagu,  for  the  assignees,  had  no  objection  to 
a  person  being  appointed  to  prove  for  the  petitioner ; 
but  contended,  that  if  she  wished  to  change  her  trus- 
tee, she  could  not  do  it  under  the  prayer  of  this  petition; 
that  the  petition  was  of  great  and  unnecessary  length ; 
and  that  the  bankrupt's  estate  ought  not  to  be  saddled 
with  the  costs  of  it,  when  one  in  ten  lines  would  have 
answered  the  purpose  as  well. 

The  Court  said,  that  all  it  could  do  for  the  peti- 
tioner was,  to  appoint  her  son  to  prove  for  her  under 
the  commissioOi  and  to  direct  the  dividends  to  be  re* 
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1832.       tained  till  further  order^  each  party  paying  their  own 

£x  parte        COStS. 

VlNB.     - 

Mr.  Montagu  said,  that  he  did  not  know  how  the 
assignees  would  get  the  costs  of  appearing  from  the 
estate. 

Erskine,  C.J. — The  petition  has  been  rendered 
necessary  by  the  misconduct  of  the  bankrupt,  in  thus 
suffering  trust  monies  to  be  misappropriated  (a). 

(a)  And  see  Es  parU  Page,  ante,  321. 


Ex  parte  Howell. — ^In  the  matter  of  Stoddakt. 
Bam^  Ex  parte  Timbrell. — In  the  same  matter. 

March  27. 

When  the  Court  1  HE  petition  in  each  of  these  cases  was  to  restore  the 

is  not  satisfied 

as  to  the  facto  proof  of  a  debt^  which  the  Commissioners  had  expunged, 
da?ite,  it  will  '  on  the  ground  that  the  debts  of  both  petitioners  were 
nenTto  be  eza-  I'Arr^d  by  the  statute  of  limitations.  The  proof  in  each 
mm    VIV&  voee.  ^^^^  ^^^  made  on  bills  of  exchange,  dated  so  far  back 

as  the  year  1824;  and  the  only  question  to  be  decided 
was  one  of  fact^  namely,  whether  there  was  any  pay- 
ment of  interest,  or  admission  in  writing  (6),  by  the 
bankrupt,  so  as  to  prevent  the  operation  of  the  statute. 
The  petitioners  had  made  affidavits  of  these  matters; 
but  the  Court,  not  being  satisfied  as  to  the  facts  deposed 
to,  directed  the  petitioners  to  be  brought  before  it^  to 
be  examined  as  to  the  truth  of  their  affidavits,  pursuant 
to  the  power  given  it  by  the  recent  statute  of  1  &  2 

(by  See  the  recent  statute  of  9  Geo.  4.  e.  14.,  and  the  caaee  subsequently 
determined  on  ito  enactments,  of  Atuell  v.  Ansell,  3  Car.  &  P.  563;  id. 
564,  note;  Tawler  v.  Chatterton,  6  Bing.  258;  and  Haydon  t.  WiUiamt,  7 
Bing.  163. 


TiMBBELL. 
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W.  4.  c.  56.  s.  38.  (a)    It  appeared  from  the  letters  of  the        ^  832. 
bankrupt,  which  were  produced  by  the  parties  under      ex  parte 
examination,  that  he  had  admitted  having  made  pay-      Ex^rte 
ments  of  interest  on  the  bills  down  to  1829;  upon  which 
the  Court  ordered  the  proofs  to  be  restored.    The  cases 
are  merely  noticed  in  this  place,  as  being  those  in  which 
the  Jirst  vivA  voce  examination  occurred  in  practice  under 
the  provisions  of  the  new  act.    And  it  may  be  also  not 
unworthy  of  remark,  that  what  had  not  been  satisfac* 
torily  made  out  in  four  different  affidavits  of  the  peti- 
tioner ^cm^tf,  was  at  once  cleared  up  by  his  examination. 

(a)  And  iae  Ex  parte  Palmer,  anf«,  p«  34L 


Anonymous. 

March  27. 

An  application  was  made,  that  the  Court  would  order  The  Court  of 

Review  h»»  no 

the  Secretary  of  Bankrupts  to  attend  before  a  grand  direct  power 
jury  in  the  country  on  an  indictment  for  perjury,  with  ^^  of  Bank- 
an  original  petition  in  a  matter  of  bankruptcy,  which  ^jj^c^of  the 
had  been  presented  to  the  Lord  Chancellor  previous  to  J^"*and  notof 
the  existence  of  this  Court ;  the  production  of  the  peti-  ^^  Court, 
tion  being  necessary,  in  order  to  substantiate  the  alle- 
gations in  the  indictment* 

The  Covet  intimated,  that  they  had  no  power  over 
the  Secretary  of  Bankrupts,  and  that  the  Lord  Chan- 
cellor was  the  proper  person  to  apply  to,  on  an  occasion 
of  this  kind.  All  that  the  Court  could  say  was,  that 
the  Secretary  was  at  liberty  to  attend,  according  to  the 
wish  of  the  parties  (&)• 

(I)  And  act  Ke  Fly,  ante,  p.  249.  It  aeemii,  however,  that  the  most 
regnlat  mode  of  compeUing  the  attendance  of  a  public  officer  with  any 
documents  in  support  of  ao  indictment, — a  proceeding  in  which  the  King 
is  a  party,^is  to  serve  him  with  a  subpcena  duces  tecum  sued  out  of  the 
Crown  Office.    1  Chit.  C.  L.  606.    1  Deac.  Crim.  Dig.  419. 
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Ex  parte  Barber  Beaumont. — In  the  matter  of  Sir 
Southamffton       Qeorge  Duckett,  Sir  F.  M ORLAND^  and  Company. 

Buiidingst 
March  28. 

The  Court  will    jVIr.  N.  ElUson^  for  the  petitioner,  applied^  in  the 

make  no  order 

for  proof  of  a  first  instance,  that  the  petition  might  be  answered  as 
pation  of  a  pro-  for  this  day;  which  the  Court  granted  accordingly. 
that  may  ^^°  He  then  stated  the  nature  of  the  petition,  (which  was 
proof  by  the  ^  ^^^  ^^  parte,)  and  the  prayer  of  which  was,  that  the 
w^n  M*^a^'  petitioner  might  be  admitted  to  prove  a  debt  on  behalf 
plicatioii  of        of  the  County  Fire  Office,  under  the  following  circum- 

tbis  nature  is 

made  previous     stances: — Sir  G.  Duckett  was  the  holder  of  five  shares 

to  the  choice  of    .      ,  •%  ** 

assignees,  the  in  that  office,  and  Sir  F.  Morland  was  the  holder  of  five 
ditor  shouV^  more,  and  also  (as  administrator  of  his  father)  of  six  other 
petition^*'  shares;   and  Sir  G.  Duckett ,  Morland  &  Co.  were  the 

bankers  of  the  County  Fire  Office.  A  fiat  had  issued 
against  Duckett  &  Co.  a  few  days  back,  and  a  meeting  of 
creditors  was  appointed  to  take  place  on  the  5th  April 
next,  for  the  purpose  of  proving  debts,  and  voting  in 
the  choice  of  assignees.  The  bankrupts  were  indebted 
to  the  Insurance  Company  to  the  amount  of  about 
13,000/. ;  but  the  managing  directors  were  apprehen- 
sive, as   Sir  G.  Duckett  and  Sir  F.  Morland  were 

partners  and  trustees  in  the  Insurance  Company,  that 
the  Commissioner  might  refuse  to  admit  the  proof  by 
Mr.  Beaumont ;  in  which  case  the  company,  although 
preponderating  creditors,  would  be  excluded  from  the 
choice  of  assignees. 

The  Court  however  determined,  that  the  circum- 
stances, as  stated,- affi>rded  no  sufficient  reason  why  the 
petitioner  should  come  here,  in  anticipation  of  the  Com- 
missioner objecting  to  the  proof;  and  that  it  would  be 
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quite  time  enough  to  apply  to  the  Court  for  redress^        1BS2. 
when  the  petitioner  was  injured  by  the  actual  rejection       £,  ^^^j^^ 
of  it;  but  that  at  all  events^  as  the  case  was  then  pre-     and^anodMr. 
sented  for  consideration,  the  Court  could  not  make  any 
order/ without  having  the  petitioning  creditor  before 
it ;  and  .that  he  must  therefore  be  served  with  the 
petition,  to  enable  him  to  meet  this  application. 


Ex  parte  Peter  Healey  and  Ann  Postles.— In  the 

matter  of  Thomas  Norris. 

This  was  a  petition  of  the  surviving  executors  of  a  ^  ?"'*'^''?. , , 

*^  ^  assignee  IS  liable 

creditor,  against  the  surviving  assignee  of  the  bankrupt,  ^?  .V^^J^™*? 
for  the  payment  of  a  dividend.  his  co-assignee 

ever  admitted 

The  petition  stated,  that  the  commission  issued  in  the  proof  of  the 

^»  debt,  although 

January   1812,    and  that  Anthony  Rowlandson   and  the  creditor  nas 

failed  to  apply 

John  Douglas  were  chosen  assignees.      That  John  for  the  dividends 

for  many  years  j 

Postles  was  in  his  life-time  admitted  to  prove  a  debt  of  unless  it  can  be 
XiOl.  4ts.  6\d.  under  the  commission.     That  in  May  creditor  has  re- 
1813  and  April  1814  two  dividends  were  made,  amount-  the  onus  of  the 
ing  together  to  5*.  in  the  pound ;  which  on  the  testa-  ^^  lyiSg  wi 
tor's  debt  of  130/.  4s.  6^  amounted  to  30/.  4j.  8Jrf.  ^^^!^^X 
That  Postles  died  in  December  1814,  without  having  'l^thstaiiiing 

'  ^   there  is  no 

received  either  of  these  dividends,  havinc:  by  bis  will  ap-  "!?^5^^  ^y™*, 

*  ^    J  *^    left  of  the  bank- 

pointed  the  petitioners,  together  with  John  Weston  and  ""pt'i  estate  to 

pay  the  creditor. 

William  England,  Ins  executrix  and  executors;  and     The  statute  of 

■  limitations  does 

the  petitioners  and:  John  Weston  proved  the  will.    That  not  attach  to  a 
Healey  was  the  sole  acting  executor,  Weston  and  Eng^  nnderacommis- 
land  having  been  long  since  dead.     That  Healey  had  bankruptcy. 
made  repeated  apphcations  to  Rowlandson  and  Douglas 
ibr  payment  of  the  dividends^  which  they  had  hitherto 
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IM2.       neglected  to  comply  with ;  and  that  Rawlandion  died 
£z  psite      some  time  ago^  kaving  Douglas  the  smriving  assignee. 

The  prayer  was,  that  the  Court  would  order  Douglas, 
the  aurming  assignee,  to  pay  forthwith  to  the  petitioner 
Heaky  the  amount  of  the  dividends,  with  interest 
thereon  at  the  rate  o{5L  per  cent,  per  atmum^  for  the 
time  that  the  dividends  had  been  withheld,  together 
with  the  costs  of  the  application. 

The  petition  was  supported  by  an  affidavit  of  Healey, 
stating,  that  some  time  after  the  death  of  Postles,  the 
deponent  was  informed  by  a  Mr.  Gell,  the  book-keeper 
of  PostleSy  that  Pasties  bad  in  his  lifetime  proved  under 
the  commission  a  debt  of  1^/.  4«.  S^c/.,  and  that  a 
dividend  had  been  declared  thereon.  That  in  the  year 
1815  or  1816  the  deponent,  being  in  London  on  other 
business,  called  on  Rowlandsom  and  requested  pay* 
ment;  and  that  Rowlandson  admitted  the  debt  had  been 
proved,  but  declined  paying  the  dividend,  because  the 
deponent  had  not  then  with  him  the  probate  of  the  wiU 
of  John  Postles.  That  the  deponent  in  1816  or  1817, 
being  again  in  London,  made  another  application  to 
Rowlandson  for  payment  of  the  dividends,  and  pro- 
duced the  probate;  but  payment  was  then  declined, 
because  the  bill  of  exchange,  referred  to  by  Postles* 
deposition  at  the  time  of  provingi  was  not  also  pro- 
duced. That  deponent,  after  havii^  made  diligent 
inquiries  for  the  bill  in  question,  without  finding  it» 
called  on  one  or  more  subsequent  occasions  (but  in 
what  particular  year  or  years  he  could  not  recollect) 
upon  Mr.  Rowlandson,  who  persisted  iu  his  refusal  to  pay 
the  dividends,  without  the  production  of  the  biU;  which 
bill,  the  deponent  swore  he  believed,  was  didy  exhibited 
with  the  affidavit  in  support  of  the  debt  at  the  time  of 
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proof,  and  was  still  remaining  on  the  file  of  the  pro*  18SS. 
ceedings  attached  to  the  affidavit.  The  deponent  ad*  ^x  parte 
mitted  that  he  was  sbce  occasionaUy  in  London,  but  J^^^^J^. 
his  engagements  rendered  it  inconvenient  to  him  to 
repeat  his  applications  for  the  dividends;  and  thus  the 
matter  entirely  escaped  his  recollection  for  many  years. 
In  July  1830,  however,  the  deponent  having,  whilst 
looking  over  some  papers  belonging  to  his  executorship 
accounts  with  Posiks'  estate,  accidentally  laid  his  hand 
upon  a  memorandum  relating  to  the  debt, — which  had 
been  some  time  previously  fiurnished  him  by  Mr.  Gell, 
the  book-keeper  of  Postles, — called  forthwith  at  Mr. 
Rowlandsan's  office ;  but  found  that  Mr.  Rowlandson 
was  dead,  and  that  Douglas  was  the  only  surviving 
assignee  of  the  bankrupt's  estate.  He  therefore  caused 
immediate  application  to  be  made  to  Douglas  for  the 
dividends,  but  without  effect. 

In  answer  to  this  petition,  Douglas  the  co-assignee 
stated  on  affidavit,  that  he  had  never  acted  as  assignee, 
but  that  the  whole  duties  had  devolved  upon  Rowland' 
son,  who  alone  had  the  possession  of  the  bankrupt's 
books,  and  the  direction  and  payment  of  all  monies 
under  the  commission.  That  he  was  unaUe  to  ascer- 
tain whether  any  debt  was  ever  proved  by  Pasties,  but 
that  deponent  had  never  been  applied  to  for  payment 
of  any  dividend,  until  the  claim  recently  made  by  the 
petitioner ;  and  that  he  believed,  if  a  debt  had  been 
duly  proved  by  Posties,  Rowlandson  would  have  paid 
him  the  dividends  thereon,  as  he  did  all  the  other 
creditcurs  of  thie  bankrupt.  That  until  about  1 8  moDdis 
since,  (being  14  or  15  years  after  the  dividends  had 
been  declared,  and  after  the  bankrupt  and  Rowlandson 

k 

had  died,}  no  application  was  made  to  the  deponent  by 
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183«.        tiig  petitioner,  nor  did  thie  deponent  receive  any  inti- 
Ei  ptrte      mation  of  his  claim.    That  upon  such  application  being 

FV  VAT  g^y 

and  another,  made,  he  appUed  to  Mr.  howe^  the  surviving  solicitor 
under  the  cominission,  for  the  proceedings,  to  enable 
him  to  satisfy  himself  whether  such  debt  had  been 
proved,  and,  if  proved,  whether  any  dividend  had  been 
paid  thereon;  but  Mr.  Lowe^%  answers  were,  that  after 
diligent  search  made  the  proceedings  could  not  be 
found.  That  there  was  no  balance  remaining  to  the 
credit  of  the  assignees  in  the  banker's  hands;  and  there- 
fore, if  any  sum  was  ordered  to  be  paid  by  the  deponent, 
it  would  be  out  of  his  own  monies. 


Mr.  MatUagUf  in  support  of  the  petition,  contended, 
that  under  the  1 1 1th  section  of  the  6  Gieo.  4.  c.  16.,  the 
assignee  was  liable  to  the  payment  of  the  dividend  now 
claimed,  with  5/.  per  cent,  interest;  and  he  cited  Ex 
parte  Loxley  (a).  The  answers  of  Rowlandson  to  the 
several  applications  made  to  him  for  payment,  amounted 
to  an  admission,  on  his  part,  that  the  debt  had  been 
proved;  a  fact,  which  he  (having  been  the  acting  assig- 
nee) must  have  had  knowledge  of,  one  way  or  the  other. 
Assignees  are  bound  to  keep  the  proceedings  in  the 
bankruptcy,  and  by  means  of  them  ought  to  be  iii  a 
situation  to  show  to  the  Courts  whefther .  the  debt  has 
been  proved  or  paid.  If  an  assignee  has  suffered  them 
to  be  lost,  he  must  be  bound  by  the  consequences,  and 
cannot  be  allowed  to  urge  the  neglect  of  his  duty,  in 
not  safely  keeping  them,  as  an  excuse  for  the  non- 
payment of  a  dividend ;  which  after  it  is  declared  is, 
prim&facie^  due  to  a  creditor  who  has  proved  his  debt 
under  the  commission. 

(a)  1  O.  &  J.  345. 
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Mr.  6.  Riclutrds,  for  Douglas  the  surviving  assig-        ^^^^' 
nee,  contended,  that  every  probability  existed  of  the      Ex  parte 
debt  having  been  long  since  paid.    With  respect  to  the     and  another. 
dividends,  seventeen  years  had  now  elapsed  since  the 
alleged  proof;  and  as  the  creditor  Postles  was  living 
for  some  considerable  time  after  the  declaration  of  the 
dividends,  it  was  to  be  presumed  that  he  had  received 
them  during  his  lifetime.    With  respect  to  the  alleged 
mode  of  proving  payment,  by  the  production  of  the 
proceedings, — nothing  could  arise  from  them,  if  they 
were  produced ;  since  the  bankruptcy  took  place  during 
the  operation  of  the  49  Geo.  3.  c.  ISl.;  and  there  was 
no  necessity  for  assignees  to  keep  the  accounts  of  the 
estate  in  books,  until  the  6  Geo^  4.  c.  16.  s.  101. 


Erskine,  C.J. — Although  no  book  of  accounts  might 
be  requisite  till  the  6  Geo.  4.  c.  16.  (a),  yet  it  is  not  to 
be  supposed  that  the  assignees  would  pay  a  dividend, 
or  any  other  money,  without  requiring  some  receipt  or 
acknowledgment  from  the  creditor  that  he  had  been  paid. 
I  think,  too,  that  the  assignees  are  bound  to  show  by 
evidence,  whether  the  debt  has  been  proved,  or  not. 
They  ought  to  have  the  proceedings  in  their  hands ; 
and  the  production  of  these  would  at  once  set  that 
difficulty  at  rest.  But  the  presumption  arising  from 
Rowlandson's  answers  to  applications  for  payment  of  the 
dividend,  in  the  absence  of  all  evidence  that  might  be 
obtained  by  the  production  of  the  proceedings,  is  cer- 
tainly sufficient  to  justify  us  in  saying,  that  the  debt 
has  been  proved.    The  next  question  is,  if  the  divi- 

(a)  The  assignees  were  required  by  the  5  Geo,  t.  c.  30.  s.  26.  to  keep  an 
account  of  receipts  and  peyments,  but  the  Commissiotters  could  not  compel 
them  to  prodace  it  till  the  6  Geo,  4.  c«  16. 
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18S2,  dends  have  ever  been  received.  The  onus  of  proof,  in 
J~7  this  instance,  is  assuredly  on  the  party  affirming  the  fact  of 
Hbalby       payment  Now,  in  order  to  prove  this  fact,  what  has  this 

and  another. 

respondent  done  ?  He  has  omitted  the  very  inquiry,  that 
might  have  furnished  the  requisite  evidence;  namely, 

the  search  among  the  papers  of  his  kte  co-assignee. 
With  respect  to  the  want  of  application  on  the  part  of 
PosileSf  or  the  petitioner,  to  the  respondent,  I  think 
there  is  no  force  in  that  objection;  as  there  is  nothing 
in  the  affidavits  to  show  that  either  Posiles,  or  Healey, 
knew  any  thing  of  Douglas  being  co-assignee  until  a 
very  late  period,  namely,  July  or  August  1830.  I  am 
therefore  of  opinion,  that  the  prayer  of  the  petition 
ought  to  be  granted ;  but  I  do  not  think  we  ought  to 
allow  the  demand  against  Douglas  to  be  carried  further 
back  than  the  year  1830. 

Sir  A.  Pell. — I  am  of  the  same  opinion.  What 
strikes  my  mind  very  forcibly  is,  that  though  the  pro* 
ceedings  are  said  to  be  lost,  yet  Mr.  Lowe  (who  is 
stated  to  be  the  last  person  in  possession  of  them)  has 
not  ventured,  or  perhaps  has  not  been  called  upon,  to 
make  any  affidavit  whatever  of  the  fact.  In  order  to 
prove  the  allegation  of  payment,  the  respondent  cer- 
tainly might  have  applied  to  the  executors  of  Mr.  Row- 
landion,  to  cause  a  search  to  be  made  for  any  document 
that  might  establish  that  fact.  The  respondent  has  not 
used  sufficient  diligence,  to  convince  me  that  payment  has 
been  made;  and,  without  such  due  diligence,  it  does  not 
seem  to  me  reasonable  that  we  should  presume  it;  for 
presumption  should  never  be  made  in  favour  of  a  party, 
who  might  with  proper  diligence  produce  positive  facts, 
that  would  speak  for  themselves.    The  petitioner  has 
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certainly  not  been  so  active  in  requiring  payment^  as  he       1832. 
might  have  been,  and  (I  have  no  doubt)  would  have      ^Tnirtt 
been,  had  he  been  hin&Belf  the  creditor;  but,  being  a    ^^^J^L 
mere  executor,  he  suffers  the  claim  to  slumber  till  his 
attention  is  recalled  to  it ;  which,  however  reprehensible 
per  se,  is  not  sufficient  to  debar  his  cestui  que  trusis  of 
their  rights.    The  assignees  are  always  bound  to  be 
ready  with  proof  of  every  proceeding  under  the  com- 
mission ;  and  the  mere  lapse  of  time  is  in  this  case  no 
bar  to  the  petitioner's  claim ;  for  I  think  Rowlandsan 
has  very  manifesdy  admitted  that  the  debt  was  proved 
under  the  commission,  by  his  replies  to  Healeys  appli« 
cations. 

.  Sir  J.  Cross. — I  am  sorry  to  say,  that  I  cannot 
bring  my  mind  to  concur  in  the  opinions  expressed 
by  my  learned  colleagues,  who  have  preceded  me. 
For  I  think,  after  the  lapse  of  time  that  has  occurred 
since  this  bankruptcy,  a  party  claiming  under  it  ought 
to  have  established  his  claim  much  more  satisfac^ 
torily  than  the  petitioner  has  done.  I  think  the  Court 
ought  in  such  a  case  to  take  the  probabilities  into  their 
consideration,  in  the  same  manner  as  a  jury  would 
be  directed  to  do  by  a  judge  presiding  in  a  common 
law  court.  Now,  presuming  even  that  proof  of  the 
debt  had  been  made,  the  original  creditor  survived 
the  declarations  of  the  dividends  for  a  very  considera- 
ble time.  The  first  was  declared  in  May  1813,  and 
the  second  in  April  1814;  and  the  original  creditor  did 
not  die  till  December  1814.  Is  it  not  then  reasonable 
to  presume,  that  during  the  interval  between  the  last 
declaration  of  dividend  and  the  death,  a  period  of  eight 
months,  Pasties  had  received  his  dividends  ?    Is  it  Ukely 
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18S2.  that  he  would  not^  within  a  few  days  after  the  declara- 
Ex  parte  ^^^  ^^  ^^^  dividend^  go  to  the  assignees  and  receive 
•Jdui^er.  ^^'  ^^  Postles  dies^  and  appoints  executors,  the 
acting  one  being  the  petitioner,  who  is  an  attorney; 
and  no  steps  are  taken  by  him  tiD  the  present  moment 
to  recover  the  money, — which  is' actually  in  Rowland' 
soil's  hands  from  the  year  1814  until  his  death, — except 
the  loose  and  scattered  appHcations  to  Rowlandson  in 
the  years  1815  or  1816,  and  1816  or  1817,  as  mentioned 
in  the  affidavit,  and  those  m  18S0,  and  since,  to  die 
respondent  Douglas;  a  species  of  neglect,  which,— <;on-< 
sidering  the  petitioner  to  be  an  attorney,  and  a  man  of 
business,  and  therefore  one  not  very  likely  to  suffisr  a 
valid  claim  to  slumber, — in  my  mind,  amounts  to  a  con- 
sciouness  on  his  part  that  there  was  no  real  foundation 
for  the  claim.  At  law,  this  demand  would  beyond  all 
doubt  be  presumed  to  have  been  paid;  for,  after  twenty 
years,  the  presumption  is  that  even'abond  is  satisfied. 
The  present  claimant,  however,  who  is  admitted  to  be 
an  attorney,  is  nevertheless  supposed  to  slumber  on 
and  forget  his  rights  for  fourteen  years.  But  might  he 
not  as  likely  have  forgotten,  that  payment  had  been 
actually  made  to  him?  After  such  gross  neglect,  I  think, 
at  any  rate,  the  onus  probands  to  support  his  claim  rests 
on  himself;  and  that  he  ought  to  satisfy  the  Court,  in  a 
better  way  than  he  has  done  to  my  mind,  that  the  debt 
is  still  really  due,  before  we  compel  an  innocent  assignee, 
who  has  never  meddled  with  the  estate,  to  pay  the 
dividends  claimed  by  the  petitioner.  As  to  the  neglect 
of  Douglas,  in  trusting  implicitly  to  his  co-assignee 
Rowlandson,  I  think  the  petitioner  has  been  guilty  of 
greater  neglect,  in  having  omitted  for  so  long  a  time 
down  to  1830  to  make  any  application  on  the  subject  to 
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Douglas ;  and  this  appears  to  me  quite  sufficient  ground        1 832. 
to  exonerate  him  from  payment.  ^.^     ^ 

Healby 
and  another. 

Si?  G.  RosEt — I  concur  widi  the  majority  of  the 
Court,  and  think  the  only  question  here  is,  from  what 
time  Douglas  shall  be  chargeable  with  interest  at  iive 
per  centt  The  statute  of  limitations  in  no  manner 
attaches  to  a  debt  once  proved  under  the  comimssion(a). 
The  state  of  the  law  on  this  subject  rendered  it  un- 
necessary to  have  recourse  to  any  presumption  of  pay- 
ment applicable  to  mercantile  accounts;  for  it  was 
always  considered ,  that  bankruptcy  renders  a  debt, 
when  proved,  a  solemn  continuing  legal  demand,  against 
which  time  will  not  run.  The  assignees  stand  in  the 
stime  relation  to  the  creditors,  as  trustees  do  to  their 
ceshii  que  trusts ;  and  cannot  avail  themselves  of  any 
lapse  of  time,  in  answer  to  a  demand  by  a  creditor,  in 
respect  of  a  debt  proved  by  him  under  the  commission. 

The  Court,  therefore,  ordered  the  respondent  to 
pay  the  dividend  with  interest  for  eighteen  months  at 
five  per  cent.,  together  with  the  costs  of  the  applica- 
tion* 

(d)  And  see  the  case  of  £s  paru  Rm,  S  G.  &  J.  46.  S,  C.  on  appeal, 
ibid.  330. 


Ex  parte  Beardsworth. — In  the  matter  of  Jones. 

Marches. 

Mr.  KOE  applied  that  the  period  of  eight  days,  Period  of  eight 

,  days,  for  which 

which  is  the  usual  time  allowed  for  the  parties  to  attend  a  petition  was 

answered   sil* 

after  presenting  a  petition  (b\  might  in  this  case  be  lowed  to  be 

enlarged. 
(&)  See  the  General  Order,  Appendix,  Ivii. 

VOL.  I.  B  B 
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ISSit.       enlarged,  the  parties  being  detained  on  business  in  the 

The  Court  granted  the  application,  directing  Aat 
the  affidavits  in  support  of  the  petition  should  be  filed 
in  proper  time:  and  observing,  that  it  was  a  matter  of 
course  to  enlarge  the  period  for  which  a  petition  if 
answered, — but  that  in  order  to  lessen  it,  a  special  ap- 
plication was  necessary. 


END  OF  HILARY  TBRIi* 


CASES 


IV 


EASTER  TERM,  188C. 


IN  TIB 


8S0OND  YEAR  OF  THE  REIGN  OF  WILLIAM  IT. 


Ex  parte  PALMSR.-^In  the  matter  of  Palmer.  Weumi 

This  was  the  petition  of  a  bankrupt  to  supersede  his  Conne  of  pro- 

commission,  upon  the  ground  that  no  act  of  bankruptcy  rules  o^'evf- 

had  been  committed  by  him.    It  first  came  before  the  ^SHi^'^JLii. 

Court  on  the  «2d  March,  when  a  preliminary  objection  J^nkra*'?.'^-^. 

was  disposed  of  as  to  the  power  of  the  Court  to  hear  ^  ^  ^^9^' 

the  petition  (a) ;  and  it  stood  over  till  this  day,  for  the 

purpose  of  examining  some  of  the  witnesses  vivd  voce, 

who  had  already  made  affidavits.    The  bankrupt)  it 

appeared,  had  carried  on  the  business  of  a  hardware 

manufacturer  at  Bath;    On  the  10th  of  November  18S1 

an  execution  was  levied  on  his  goods,  and  Bishop^  a 

bailiflrB  follower,  was  put  into  possession  on  the  pre« 

mises  where  the  bankrupt  was  then  residing.    Accofd-* 

ing  to  the  affidavit  of  Bishop,  the  bankrupt,  on  the 

evenmg  of  the  17th  November,  after  attempting  to 

consult  Bishop  upon  the  state  of  his  affairs,  and  as  to 

what  he  had  best  do,  stated  his  intention  to  leave  Bath 

in  order  to  avoid  his  creditors;  and  he  accordingly 

(a)  See  ante,  p.  341. 
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1832.  vent  to  Newbury,  a  distance  of  50  miles  firom  his  resi- 
Ejj  parte  dence;  this  departure  constituting  the  act  of  bankruptcy 
Pauisb.  ^q  which  the  commission  was  founded.  It  was  to 
enable  the  Court  to  decidci  whether  the  bankrupt's  real 
intent  was  to  delay  his  creditors,  in  thus  leaving  Bath, 
that  the  Judges  thought  it  necessary  to  have  parol  testi* 
mony  of  some  of  the  facts,  which  were  very  obscure  on 
the  affidavits.  There  were  several  witnesses  accord- 
ingly brought  up  this  day  before  the  Court,  for  the 
purpose  of  being  examined,  when  the  following  ques- 
tions arose  on  the  law  and  practice  of  evidence. 

Mr.  Montagu  and  Mr.  Kindersley  conducted  the 
examination  on  the  part  of  the  petitioner. 

Mr.  Koe  and  Mr.  BetheU^  for  the  assignees. 

A  doubt  first  arose  as  to  who  should  call  Bishop^ 
ivho  was  the  principal  witness  to  prove  the  act  of  bank- 
ruptcy, and  who  had  made  two  contradictory  depo- 
sitions before  the  Commissioners. 

The  party,  on         Sir  A.  Pell. — I  think  it  is  the  duty  of  the  counsel 

whom  the  af-      ^        ,  .  n    i         . 

firmative  of  an  lor  the  assignees  to  call  the  witness;  firsts  because  of 
cau  the  witness  ^^^  discrepancy  in  his  depositions,  which  it  is  the  part 
affinnaSve!    *   of  the  assignees  to  explain;  and,  secondly,  because  the 

proof  of  the  affirmative  of  this  issue,  namely,  that  there 
was  an  act  of  bankruptcy,  also  rests  with  the  assignees. 

The  witness  was  accordingly  examined  in  chief  by 
Mr.  Koe,  on  the  part  of  the  assignees. 

In  his  cross-examination  Mr.  Moniagu  proceeded  to 
put  several  questions  to  him  relative  to  the  transactions 
of  his  previous  life,  but  irrelevant  to  the  point  in  issue. 
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Per  Curiam. — If  the  questions  are  asked  with  the        1852. 
view  of  contradicting  the  witness  by  other  evidence,      ex  parte 
the  questions  must  be  on  relevant  points,  and  not  on      P^"«^»* 

A  witness  can- 
matters  wholly  foreign  to  the  issue  (a).     The  answers  notbecross-ez- 

.  1         /•  1  •  1         V  aminedforthe 

of  the  Witness,  therefore,  to  the  questions  that  have  purpose  of  con- 
been  put  to  him  must  be  taken  for  better  and  for  worse,  except  on  points 

relevant  to  the 


issue. 


A  witness  was  afterwards  called  by  Mr.  Montagu  to 
prove,  amongst  other  things,  the  conversation  of  the 
bankrupt  at  the  time  of  his  quitting  his  house,  in  order 
to  explain  his  motives  for  so  doing. 


Sir  A.  Pell.— What  the  bankrupt  says  as  to  his  ?»  ^}  *?  l«* 

^  "^  in  the  declara- 

going  away  must,  in  order  to  be  available,  be  accbm-  tionsofthe 

bankrapt,  in 

panying  the  act  of  his  departure,  or  be  so  near  to  it  as  proving  an  act 

of  bankruptcy, 

to  lead  one  to  consider  it  as  part  of  the  act.    The  time  what  the  bank- 
must  be  so  coupled  with  the  act,  as  to  form  a  part  of  be  connected  or 

.1  .  cotemporaneoas 

the  res  gesta.  ^^  iC  «jt. 


Another  witness  was  called,  as  to  the  conduct  of  the 
bankrupt  at  Newbury,  after  his  departure  from  his 
dwelling-house ;  and  Mr.  Montagu  was  proceeding  to 
examine  him,  as  to  a  conversation  he  had  had  there 
with  the  bankrupt  concerning  his  motives  for  leaving 
Bath. 

Sir  A.  Pell. — Conversations  during  the  bankrupt's 
absence  from  his  home,  and  not  at  the  time  of  his 
departure,  cannot  be  received  in  evidence. 

The  following  question  was  then  put  by  Mr.  Montagu, 

(a)  And  see  Sp$nceUy  v.  De  WUlott,  7  East,  108  i  Hanit  v.  Tiypett,  2 
Campb.  637. 
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l^Sii,       **  Did  you»  on  the  19th  November  (a)»  have  any  conver- 
^ZJ^      satkm  with  the  bankrupt  on  the  state  of  his  affidrs  !** 
PAuiim*      Q^  ^^  question  being  objected  to,  he  relied  on  die 
case  of  Bmieman  ▼•  Bailey  (b), 

EnsKiNSy  C.  J. — Every  conversation,  that  tends  to 
show  the  intent  of  his  continuing  to  absent  himself y 
which  is  a  distinct  act  of  bankruptcy,  may,  I  think,  be 
Kceived  in  evidence. 

Sir  A.  Pell. — What  a  trader  saya  and  does,  subse- 
quent  to  the  act  of  bankruptcy,  does  not  appear  to  me 
to  be  evidence.  It  would  open  the  door  to  great  incon- 
venience and  fraud,  indeed,  if  the  declarations  of  a 
trader,  who  bad  committed  an  act  of  bankruptcy  by 
departing  from  his  dweQing-house,  could  be  admitted 
in  evidence  to  destroy  such  act  of  bankruptcy*  The 
case  of  Bateman  v.  Bailey  relates  to  what  was  said  by 
the  bankrupt  on  his  return  to  his  dwelling-house.  But 
even  that  ease  has  been  very  much  doubted.  It  is  a 
solitary  case,  and  has,  I  think,  been  overruled.  What 
the  bankrupt  said  when  he  left  the  house,  is  admis- 
sible,  as  part  of  the  res  gesUSf  to  prove  the  intent  of 
his  leaving;  but  that  must  be  shown  to  be  so  near  the 
act  of  departure,  as  to  form  a  part  of  the  proceeding. 
There  is  a  direct  authority,  where  Lord  EUenborough 
held,  that  what  a  bankrupt  said,  which  did  not  appear 
to  be  either  contemporary  with  the  act  of  abaentingi 
or  immediately  subsequent  to  it,  was  inadmjssiUe  (c). 
The  correctness  of  the  decision  in  Bateman  v.  Bailey 
is  therefore  much  to  be  doubted;  and  I,  for  one,  think 
such  declarations  ought  not  to  be  admitted. 

(a)  This  was  after  the  batikiupt  had  arrived  at  Newbury. 

(6)  5  T.  R.  612.        (c)  See  the  case  of  Mvnh  r.  Meager,  1  Star.  363 
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Sup  J.  Cross. — My  opinion  is,  that  the  objection  is        183^. 
altogether  premature.    The  departure  from  his  house,      eT^^ 
and  the  absenting  himself,  are  all  one  question;  and       Palmbb. 
the  Court  can  best  judge  of  the  intent,  by  inquiry  into 
the  motiTes  which    the  bankrupt    assigned    for   his 
absence;  as,  for  instance,  if  he  held  a  conversation 
touching  any  particular  motive.    I  think,  so  far  as  the 
mere  question  goei^  it  is  perfectly  competent  to  be  put; 
but  the  moment  a  fact  comes  out,  then  it  assumes 
another  shape. 

Sk  G.  Rose. — The  question  really  is,  how  iar  the 
declaration  of  the  bankrupt  is  so  connected  with  his 
act,  as  to  be  admissible  in  evidence.  It  is  altogether 
inadmissiUe,  unless  it  be  connected*  The  question 
here  arises,  not  merely  on  his  departure  on  the  17th 
November^  but  by  eo»tinuing  to  abseni  himself.  There 
is  a  case,  where  letters  written  while  the  party  was 
abroad  were  admitted  in  evidence,  to  construe  the 
intent  of  his  departing  the  realm.  I  allude  to  the  case 
of  Bmnoitm  v.  Haigh  (a).  I  think  it  is  preposterous  to 
say,  that  the  declarations  of  the  bankrupt,  when  he  is 
absent,  are  not  in  this  case  admissible.  How  far  they 
may  affi^t  and  be  referable  to  his  departure,  is  quite 
anoither  matter. 

Mr.  Mmdagu  next  proposed  to  call  and  examine  the  The  Court  o^ 

*       ,  .  ,  . ,p  Review  has 

panfcriipt  lUmsellA  power  to  eza- 

mine  the  bank- 
rapt  viv&  voce, 

Mr.  Koe  objected,  that  the  bankrupt  was  an  incom-  ^  suM^e°the 
potent  witness;  for  this  was,  in  efiect,  his  own  cause,  commissioni 
Upon  the  petition  of  a  bankrupt  to  supersede  his  cobh 

(a)  2  BiDg.  99. 
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1832.  mission,  it  surely  is  not  competent  for  him  to  say,  *^  I 
Ex  parte  ^^^  ^<^^  Commit  an  act  of  bankruptcy.**  Besides  which, 
Palmkb,      i^^  |g  Q^|.  ^^^  witness,  and  the  other  side  can  only 

examine  the  witnesses  we  call.  The  bankrupt  has 
akeady  been  examined  before  the  commissionenr,  and 
has  also  made  an  affidavit;  and  therefore  this  appears 
to  be  a  very  curioUs  and  anomalous  state  of  things. 
We  are  proceeding  partly  by  affidavit,  and  partly  by 
viv&  voce  examination. 

Sir  J.  Cross. — The  question  is,  not  whether  he  is  a 
good  witness  in  an  action,  but  whether  he  is  A  good 
witness  here  upon  the  present  petition. 

Sir  G.  Rose. — It  is  in  every  day's  practice,  that 
when  an  issue  is  granted  to  try  the  bankruptcy,  the 
^Court  of  common  law  is  directed  to  examine  the 
bankrupt.  The  rule  is,  to  direct  all  parties  to  be 
examined  who  have  made  affidavits  under  the  commis* 
sion.  This  Court,  I  take  it  to  be  clear,  would  have 
had  power  to  order  him  to  be  examined,  had  it  directed 
an  issue  to  try  the  fact,  instead  of  taking  upon  itself  to 
examine  the  parties.  This,  to  all  intents  and  purposes, 
is  an  issue,  whether  there  is  or  is  not  a  valid  commissioni 
The  bankrupt  is  not  in  this  instance  the  witness  of 
either  party.  The  Court  has  power,  by  the  SOth 
section  of  the  Bankruptcy  Court  Act,  to  take  evidence 
tivd  voce;  for  that  purpose  we  call  the  bankrupt  before 
us,  and  he  is  in  fact  the  witness  of  the  Court. 

Sir  A.  Pell. — Many  cases  have  occurred,  where  a: 
Court  of  equityi^ — after  directing  the  examination  of  tf 
particular  party  in  a  proceeding  at  law,  who  has  not 


EASTER  TERM,  2  WILLIAM  IV.  377 

been  examined, — has  sent  the  case  back  to  the  Court  of  ^^^^' 
common  law,  for  the  express  purpose  of  examining  the  Ex  parte 
party.  As  to  the  objection,  that  the  bankrupt  is  an 
incompetent  witness,  because  he  has  filed  an  affidavit,  I 
think  it  is  absurd ;  for  a  man  would  then  only  have 
to  be,  persuaded  to  file  an  affidavit  in  any  matter  pend- 
ing before  this  Court,  in  order  to  disqualify  him  as  a 
witness.  I  remember  in  Howard  and  Gibbs's  case,  there 
was  an  express  order  that  Oibbs  himself  should  be 
examined. 

Sir  G.  Ross. — llie  rule  of  evidence  is  not  interfered 
with,  by  admitting  in  this  case  the  testimony  of  the 
bankrupt.  There  are  many  modes,  in  which  the  trial 
of  an  issue  may  be  controlled.  Sometimes  all  the 
parties  are  directed  to  be  examined;  sometimes  a 
special  direction  is  given,  that  a  particular  party,  whe- 
ther plaintifi*  or  defendant,  shall  be  examined ;  and 
this,  as  to  his  own  affidavit;  so  that  it  may  be  seen 
whether  he  is  entitled  to  any  credit,  or  not.  When  the 
Court  has  thus  directed  an  issue,  and  the  examination 
of  either  of  the  parties,  the  witness  then  becomes  the 
witness  of  the  Court.  The  previous  Utigant  parties 
are,  in  truth,  not  the  parties  in  the  issue.  The  issue 
is  merely  to  satisfy  the  mind  of  the  Court  directing  it  \ 
and  tiius  it  is,  that  creditors  are  often  directed  .to  be 
examined,  tiiough  it  is  quite  clear  they  would  not  be 
competent  for  that  purpose,  on  the  trialof  anactiom 
There  is  no  dispute  that  the  affidavit  of  the  bankrupt 
is  evidence  in  this  case;  and  this  he  has  sworn  alreadyj 
Therefore  the  sole  question  is^  whether  this  Court 
has  not  the  power  to  direct  the  bankrupt  to  be  ex- 
amined, notwithstanding  he  is  not  allowed  at  law  to  dis^ 
prove  his  own  bankruptcy  ? 


►- 
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l8«a.  EbsIcise,  C.  J — I  have  no  doubt  of  the  power  of 

EipuM  *b^  Court.  Suppoung  the  Court  of  Chancery  had 
"^"'  directed  aoissuetobetried  between^,  and  £.,  could  it 
Dot  have  directed  the  bankrupt  to  be  exanuned?  That, 
what  the  Court  of  Chancery  could  hare  done  in  thla 
reapec^  this  Court  can  also  do.  The  object  of  the 
exBiaiDatioii  is  to  aatiafy  the  mind  of  the  Court; 
and  though  it  is  a  matter  not  obligatory  on  us,  but  al- 
together discretionary,  whether  we  should  examine  the 
bankrupt,  or  not,  yet  I  think  it  is  right  that  we  ahoiild 
exercise  that  power  on  the  present  occasion.  There  is 
no  doubt  that  admitting  a  party  as  a  witness  in  his 
own  cause  is,  in  general,  highly  objectionable ;  but  it 
appears  to  me,  that  the  advantage  we  shall  derive  from 
the  bankrupt's  testimony  in  this  instance,  receiving  it  as 
we  shall  do  with  proper  caution,  will  greatly  counter- 
balance the  disadvantages,  in  the  elucidation  of  the 
truth  of  the  Dtattw  before  us. 

Sir  A.  Pell. — There  are  two  questions  here  for  our 
consideration.  The  _firat  is,  whether,  under  the  act  of 
parliament  by  which  we  are  here  aasemhled,  we  have 
power  to  exanune  the  bankrupt.  The  second  is,  whe- 
ther, having  that  power,  we  shall  do  right  to  exercise 
it  in  ^lia  instance.  Touching  our  power, — I  presume 
there  is  no  dispute  as  to  the  admissilnlity  of  the  bank- 
rupt's affidavit ;  for,  oa  the  present  occasion,  no  less 
than  two  have  been  filed  and  used,  without  objection. 
If  then  we  may  regulate  our  dedaion  on  the  merits  of  a 
ease,  through  the  medium  of  the  affidavit  of  the  bank- 
nipt,  how  mudi  more  reasonable  is  it,  that  we  afaonld 
decide,  by  the  result  of  an  examination  of  the  party 
hioHclf  taken  in  Court  before  us.    Ofthe  power  theifr< 
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fore  to'exainine  the  bankrupt,  I  have  no  doubt*    I  am        i832. 
well  aware  it  may  be  said,  that  in  doing  so  we  are      «    T 
breaking  into  the  fundamental  rule  of  law,  nefno  debet      Palmer. 
esse  testis  in  propria  causA.     But  there  have  been 
exceptions  to  this  rule;  and  those  exceptions  have  been 
more  especially  recognised  in  such  cases  as  the  pi^sent 
by  successive  Chancellors. 

As  to  die  exercise  of  this  power  in  the  present  in- 
stance, I  am  more  reluctant  to  give  my  judgment  in  its 
&vour ;  because  it  is  evident,  that  there  ill  perjury^ 
either  on  one  side,  or  on  the  other.  However,  upon 
the  whole,  I  think  that  the  examination  ought  to  be 
pursued* 

Sir  J.  Cross. — ^As  to  the  power  of  this  Court,  I  en* 
tertain  no  doubt.  It  has  the  same  powers  in  bank- 
ruptcy which  the  Lord  Chancellor  had ;  and  we  here 
combine  also  the  powers  of  law  and  equity,  and  can 
therefore  bring  to  bear  upon  any  question  the  functions 
of  both.  The  words  of  the  act  in  the  38th  section, 
which  give  the  Court  power  to  take  the  whole,  or  any 
part  of  the  evidence,  either  viva  voce  on  oath,  or  upon 
affidavit,  are  "  as  the  Court  may  in  any  case  direct." 
These  combined  powers  seem  to  me  hke  those  of  an 
arbitrator,  who,  in  the  exercise  of  his  power  to  examine 
either  of  the  parties  in  the  cause,  ought  not  to  do  so 
without  due  deliberation  and  discretion.  Now  the  ques- 
tion here  is,  is  this  man  a  bankrupt  or  not  f  What  were 
his  motives  in  going  to  Newbury  ?  Motives,  howeyer^ 
can  only  be  judged  of  by  external  acts ;  and  where  a 
man  is  to  be  examined  as  to  the  motives  of  his  own 
aets,  his  testimony  should  be  watehed  with  the  greatest 
jealously,  particulary  in  a  case  where  he  is  a  iPobinlarjr 
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1832.       witness.    The  greatest  caution  ought  also  to  be  ob- 

ETparta      ^^^  '^  producing  him ;  for  it  is  competent  to  the 

Palmer.      opposite  party  to  put  every  kind  of  question  to  bim- 

In  my  opinion,  however,  there  is  not  in  this  case  suf* 

ficient  to  call  for  the  examination  of  the  bankrupt ;  and 

I  think  it  inexpedient  that  he  should  be  examined. 

Sir  O.  Rose  concurring  with  the  majority  of  the 
Judges,  in  the  opinion  that  the  Court  had  not  only  the 
power,  but  that  it  was  also  expedient,  to  examine  the 
bankrupt^  the  examination  then  proceeded. 

A  question  afterwards  arose,  as  to  the  course  of  pro^ 
ceeding  to  be  pursued  by  the  counsel  for  the  petitioner, 
when  the  examination  had  concluded. 

Eeskine,  C.  J. — You  should  pursue  the  same  course 
in  reply,  as  if  this  had  been  heard  simply  by  affidavit. 


Ex  parte  Springett. — In  the  matter  of  Springett. 
On  ft  petition  by  XHIS  was  the  petition  of  certain  creditors  to  super- 

cvcditora  to  8u-         ji  •.  •  til 

penede,  if  they  ''^de  the  commission,  on  the  ground  that  the  party  was 
ton?n  £  uSb  ^^^  ^  trader ;  but  there  was  no  direct  allegation  in  the 
AwTneedbeno  ^^Y  ^^ the  petition,  that  the  petitioners  were  creditors 
tion  to^thla^*  of  the  bankrupt.  In  the  title,  however,  of  the  petition 
effect  they  were  styled  *'  creditors''  of  the  bankrupt;  and  this 

was  held  sufllcient  to  support  their  character  of  cr^* 
ditorSf  without  any  express  allegation  to  that  effect. 

The  other  points  arising  out  of  this  petition  were 
mere  matters  of  fact^  as  to  whether  the  bankrupt  was  a 
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trader  or  not ;  which  the  Court  decided  on  the  hearing  1832. 

of  the  petition  and  the  affidavits,  without  putting  the  sTrnte 

parties  to  the  expense  of  an  issue  before  a  jury  (a).  Sprikobtt. 

Mr.  MofUagu  for  the  petitioners. 
Mr.  Swansion  for  the  respondents. 


In  the  matter  of  Walker. 

We$twttnaer, 

In  this  case  a  fiat  had  been  issued  against  the  bank-  ^^ ^ ^ ^^' 
rupt  by  a  wrong  Christian  name,  his  real  name  beinjg  ^  «»«oded. 
Thomas  Walker ,  and  he  being  described  in  the  fiat  as 
John  Walker.    The  fiat  had  not  been  opened,  nor  had 
there  been  any  proceedings  under  it. 

Mr.  Montagu  applied  under  these  circumstances  for 
leave  to  strike  a  new  docket,  and  amend  the  fiat  by  sub* 
stituting  the  name  of  Thomas  for  that  oiJohn. 

Erskine,  C.  J. — If  the  fiat  has  been  filed,  we  can 
only  order  it  to  be  taken  off  the  file  of  this  Court,  for 
the  purpose  of  the  Lord  Chancellor  amending  it,  if  he 
shall  think  fit.  But  this  Court  cannot  make  the  order 
for  the  fiat  to  be  amended ;  for  we  have  nothing  to 
amend  by. 

(o)  The  acts  of  tnuling  relied  on  were  the  buying  and  selling  sheep  by  the 
benkmpt,  who  was  a  laimer.  It  did  not  appear,  however,  that  he  was  a 
general  dealer  in  these  animals,  or  that  he  bought  them  for  the  mere  purpose 
of  reselling  them  at  a  pro6t,  but  that  he  kept  them  some  time  as  part  of  the  stock 
on  his  farm  before  he  sold  them.  The  Court  therefore  decided,  that  he  wa)| 
not  a  trader  within  the  bankrupt  law,  as  these  acts  of  buying  and  selling  were 
only  incidental  to  the  occupation  of  hb  htm*  And  see  BoUoh  y.  Sototrby,  1 1 
East,  274 ;  HVtgftt  ▼.  Bird,  I  Price,  20 ;  Ex  parte  Gibb$,  2  Rose,  38. 
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IB32. 
lare 


Sir  J.  Cross. — We  can  only   say  it  ought  to   bt 
amended. 

The  order  was  made  accordmgly  to 
take  the  fiat  off  the  file,  with  Uberty 
to  amend  it  on  new  docket  papers,  if 
the  Lord  Chancellor  should  think 


A  petition  for 
keeping  separate 
accounts,  which 
might  be  done 
under  the  gene- 
ral order,  dU' 
missed  with 
costs. 


Ex  parte  Green. — In  the  matter  of  Holder  and 

others. 

X His  was  a  petition  of  the  assignees  for  separate 
accounts  to  be  kept  under  a  joint  commission  against 
three  partners,  the  .firm  having  originally  consisted  of 
only  two,  and  the  third  having  been  subsequently  taken 
into  partnership.  There  had  been  dividends  declared 
under  the  joint  estate  of  the  three,  and  there  was  a 
fund,  belonging  to  the  estate  of  the  two,  more  than  suf- 
ficient to' pay  the  creditors  who  had  proved  against  that 
estate  SOs,  in  the  pound-  But  it  seemed,  that  the  com- 
missioners doubted  whether  they  could  declare  a  divi- 
dend under  that  estate,  until  there  was  a  special  order 
obtained  for  keeping  separate  accounts. 


Mr.  Rogers,  in  support  of  the  petition,  cited  Ex 
parte  Martin  {b) ;  and  urged,  that  the  debts  incurred  by 
the  two  partners,  before  the  third  was  taken  into  part- 
nership, should  be  paid  by  the  assets  of  those  two ;  and 
that  this  could  only  be  effected  by  keeping  the  accounts 
distinct. 

(a)  And  see  Ex  parf  Todd,  onto,  p.  319.  (ft)  ft  Bn,  C.C.  16. 
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Ersking,  C.  J. — It  seems  to  be  a  matter  quite  in       16SS. 
the  ordinary  course.  ETptrte 

OltBBIf. 

Sir  A.  Pbll. — There  appears  to  be  nothing  m  the 
point  It  would  be  very  inconvenient,  if  in  every  case 
where  the  commissioners  entertained  the  smallest 
doubt  upon  any  matter,  it  should  be  the  subject  of  a 
petition  to  this  Court 

Sir  G.  RosB.<— The  General  Order  (a)  compr^oids 
this  case  also.  We  shall  therefore  make  no  order; 
and  you  must  not  have  your  costs  out  of  the  estate* 

Petition  dismissed  with  costs. 

(a)  Sm  Lord  Lffu^ibarvugh'*  Genertl  Onkr  of  Sth  Mtreh,  1794. 


Ex  parte  James  Bethune  Bostock. — In  the  matter  of 

Samuel  Wellman  Wright.  Ajnn  26, 28, 

&30. 

This  was  a  petition  to  stay  the  bankrupt's  certificate,  Where  a  credi- 
tor does  not  use 

and  expunge  the  debts  of  certain  creditors.    The  peti-  duedlii^nce  to 

prove  his  debt, 

tion  stated^  that  the  bankruptcy  was  declared  on  the  ne  is  not  entt- 
Uth  September  1830;  and  that  the  petitioner  was  a  to  stay  t^  bank- 
creditor  for  2300/.  and  upwards,  for  business  done  as  ^^,'111  order  to 
soficitor  of  the  bankrupt.    That  he  deUvered  his  bUI  of  jf  ^"^  ^"^\ 
costs  to  the  bankrupt  on  the  23d  August  1830;  and  ^^f.'^j^^''^' 

allowance. 

An  affidavit  by  the  bankrupt  in  answer  to  such  a  petition,  filed  two  days  before  the  hearing, 
may  be  read  ;  but  if  it  makes  any  charge  of  delay  against  the  petitioner  which  he  is  anxious  to 
explain,  the  Court  will  give  him  time  for  that  purpose,  more  especially  if  the  amount  of  his 
debl  would  turn  the  certificate. 

A  petition  to  stay  the  certificate,  and  expunge  a  credilor^s  name  from  it  who  had  signed  it, 
on  the  ground  that  he  had  been  previously  satisfied  hit  debt,  must  be  served  upon  the  creditor. 

A  creditor,  by  petitioning  to  stay  the  certificate,  makes  his  election  to  come  in  under  the 
eommiation  for  every  provable  debt  which  may  be  owing  to  him  from  the  bankrupt ;  and 
therefore,  the  bankrupt  must  be  discharged  from  any  action  pending  against  him  by  the  cre- 
ditor in  respect  of  any  such  debt,  before  the  petition  can  be  proceeded  an. 

The  assignees  cannot  be  heard,  on  a  petition  by  an  individual  creditor  to  stay  the  bankrupt's 
certifioite,  although  they  may  hare  been  served  with  the  petition. 
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1836.  in  September  following  the  bankrupt  obtidned  an  order 
Ex  parte  of  the  Court  of  K.  3.  for  taxation  thereof^  and  that 
BosTocK.  ^Yie  same  had  been  accordingly  submitted  to  the 
taxation  of  the  master  of  the  said  C!ourt :  but  owing  to 
the  great  length  of  the  bill,  and  also  to  the  different 
businesses  charged  therein  having  been  transacted  in 
several  Courts,  and  chiefly  by  reason  of  the  very  numer- 
ous objections  by  the  bankrupt  to  nearly  every  part  of 
the  billy  the  taxation  had  not  yet  been  completed; 
which  had  prevented  the  petitioner  from  proving  his 
debt  under  the  said  commission ;  and  that  he  had  no 
opportunity  of  making  an  enquiry  into  the  bankrupt's 
conduct,  and  ascertaining  whether  he  had  acted  justly 
to  his  creditors  or  not.  That  the  taxation  of  the  said 
bill  of  costs  was  now  nearly  completed,  and  would  have 
been  long  since  completed,  but  for  the  vexatious  oppo- 
sition of  the  bankrupt.  That  the  bankrupt  had  very 
btely  induced  several  creditors  who  had  proved  under 
the  said  commission  to  sign  his  certificate,  and  that  the 
9ame  was  on  the  3d  April  last  signed  by  the  commis- 
sioner, and  now  laid  for  confirmation  and  allowance. 
That  tiie  commissioner  signed  it,  under  the  representa* 
tion  that  the  creditors  who  had  signed  constituted  three* 
fifths  in  number  and  value  of  all  those  who  had  proved. 
That  the  debts  proved  of  ^L  and  upwards  amounted 
to  about  7887/.  That  amongst  the  creditors  who  had 
so  proved  and  signed  the  certificate  were  WUUam 
SirutherSy  who  proved  a  debt  of  314/.  15«.  5<f.;  Andrew 
CoMer^  who  proved  a  debt  of  IIQS/.  10^.  7d.;  and 
William  Hobson,  who  proved  for  1047/.  Zs.,  making  in 
the  whole  the  sum  of  2464/.  Ss.  That  Struthers^ 
Cosser,  and  Hobson  held  other  securities  of  one  Mus- 
gravcy  besides  that  of  the  bankrupt,  for  their  debts. 
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That  under  an  arrangment  made  in  April  1831  by  the  1832. 
petitioner  and  Musgrave  with  the  assignees,  it  was  ETj^te 
agreed  that  the  petitioner  and  Musgrave  should  pay  Rostock- 
the  said  debts  of  Siruthers^  Cesser^  and  Hobson,  and 
that  the  proof  of  such  debts  should  be  expunged  from 
the  proceedings.  That  the  petitioner  and  Musgrave 
did  accordingly  some  time  before  the  date  of  the  certi- 
ficate, and  before  the  same  was  signed  by  Struthers, 
Cosser,  and  Hobson,  pay  the  whole  of  Cosser's  debt, 
and  the  whole  of  Struihers'  debt  except  4/.,  and  also 
800/.  on  account  of  Hobson*s  debt.  That  Cosser, 
Siruihers,  and  Hobson  had  since,  and  notwithstanding 
such  payment,  signed  the  bankrupt's  certificate ;  and 
that  the  bankrupt  and  his  solicitor  were  aware  of  these 
payments  long  before  the  signature  of  the  certificate. 
That  the  total  amount  of  debts  of  20L  and  upwards, 
proved  by  all  the  creditors  who  had  signed  the  certifi- 
cate, exclusive  of  Cosser,  StrtUhers,  and  Hobson,  did  not 
amount  to  8000/.  And  that  by  reason  of  the  petitioner 
not  having  proved  his  debt,  and  of  Siruthers,  Cosser, 
and  Hobson  having  signed  the  certificate  afler  the  said 
pajrments,  the  consent  of  three-fifths  in  number  and 
value  of  the  creditors  was  obtained ;  which  could  not 
otherwise  have  been  effected,  without  the  petitioner's 
concurrence. 

The  petition  therefore  prayed,  that  the  names  of 
Cosser  and  Struihers  might  be  erased  from  the  certifi- 
cate, and  that  the  proofs  of  the  debts  of  Struthers  and 
Hobson  appearing  on  the  face  of  the  proceedings  might 
be  reduced  by  the  amounts  so  paid  as  aforesaid,  and 
that  the  allowance  of  the  certificate  [might  be  stayed 
until  the  taxation  of  the  petitioner's  bill  should  be  com- 
pleted, and  the  petitioner  should  have  an  opportunity 

VOL.  I.  c  c 
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1832.  of  proving  the  amount  of  his  debt  under  the  oommis- 
£x  parte  sion;  and  that  the  petitioner  might  be  at  liberty  to 
assent  to,  or  dissent  from,  the  allowance  of  the  certifi- 
cate, and  that  the  same  might  for  that  purpose  be  sent 
back  to  the  commissioner  to  re-certify ;  and  for  costs 
out  of  the  estate. 

The  affidavits  in  support  of  the  petition  stated, 
amongst  other  things,  that  the  bankrupt  had  expressed 
his  determination  to  delay  the  taxation  of  the  bill  as 
much  as  possible.  That  the  bill  contained  charges  for 
business  done  in  the  Courts  of  King's  Bench,  Common 
Pleas,  Chancery,  Exchequer  and  Palace  Court,  and  for 
business  done  in  the  Crown  OfBce,  and  on  the  equity  ^de 
of  Exchequer,  and  for  obtaining  patents,  and  also  for 
various  conveyancing  business  and  other  matters,  which 
very  much  protracted  the  taxation.  And  that  the  far 
greater  part  of  the  objections  to  the  bill  by  the  bank- 
rupt had  been  disallowed. 

The  affidavits  of  the  bankrupt,  in  opposition,  stated, 
that  on  the  Slst  August  1880  he  was  arrested  at  the 
suit  of  the  petitioner  for  9636/.,  and  that  about  the  Hd 
September  1880  he  appUed  by  summons  to  be  dis- 
charged firom  the  arrest,  upon  filing  common  bail;  and 
that  the  Court  of  K.  B.  reduced  the  amount  of  the  sum 
for  which  he  was  so  arrested  by  1059/.  That  notwith- 
standing such  reduction,  the  petitioner  about  the  9th 
September  1880  arrested  deponent,  or  caused  him  to  be 
detained  in  custody,  for  this  sum  of  1059/.,  but  which 
arrest  was  subsequently  set  aside.  That  deponent  was 
then  out  on  common  bail,  at  the  suit  of  the  petitioner, 
in  respect  of  the  first  arrest  for  2577/.,  and  that  such 
second  action  for  1059/,  was  still  depending.  That, 
notwithstanding  repeated  applications  for  the  particu- 
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lars  of  the  demand  in  both  such  actions,  deponent  was  1832. 
unable  to  obtain  the  same  till  the  5th  November  1831,  ETparte 
being  about  fifteen  months  after  the  arrest,  and  nine  Bostock. 
months  after  the  bankrupt's  last  examination.  That  no 
notice  of  trial  had  been  given  in  either  of  the  actions ; 
and  that  the  petitioner  had  never  attempted  to  prove 
any  debt  under  the  commissioit.  The  deponent  denied 
the  delay  in  the  taxation,  which  was  imputed  to  him  by 
the  petitioner;  and  added,  that  before  the  Commis- 
sioner signed  the  certificate,  the  solicitor  to  the  com* 
mission  informed  the  Commissioner,  that  Cosser^s  debt 
had  been  paid,  and  StrtUhers'  also,  except  5/.;  but 
the  Commissioner  nevertheless  thought  that  all  the  sig- 
natures were  good,  and  accordingly  signed  it.  That 
he  believed  the  petitioner  never  intended  to  prove,  or 
make  any  claim,  under  the  commission;  because,  among 
other  reasons  stated,  such  proof  might  have  subjected 
him  to  the  jurisdiction  of  the  Lord  Chancellor  in  bank- 
ruptcy, to  which  he  objected  at  the  hearing  of  a  peti- 
tion presented  to  the  Lord  Chancellor,  on  the  4th  July 
1831,  to  invalidate  a  purchase  made  by  the  petitioner 
from  the  assignees ;  and  which  objection  was  allowed 
by  the  Vice-ChanceUor. 

The  affidavit  of  the  petitioner,  in  reply,  accounted 
for  the  delay  in  omitting  to  prove  his  debt,  by  showing, 
that  the  master  who  was  directed  to  tax  the  biH,  and 
the  solicitor  for  the  bankrupt,  were  unable  to  attend 
the  several  appointments  which  were  made  for  that 
purpose* 

The  affidavit  of  the  bankrupt,  in  rejoinder,  stated, 
tiiat  the  whole  of  that  part  of  the  biD,  which  related  to 
business  in  the  Court  of  Common  Pleas,  was  taxed  on 
the  Mnt  June  1831,  that  in  tiie  Exchequer  on  tiie  Sd 

cc2 


BoSTOCJt. 


388  CASES  IN  BANKRUPTCY, 

1832.        March  1831,  and  that  in  the  Court  of  Chancery  several 
Ex  parte      months  ago«     It  also  expressly  denied,  that  any  obsta^* 

cles  had  been  thrown  in  the  way  of  taxation  by  the 

bankrupt,  or  his  attorney, 

Mr.  Koe^  for  the  petitioner,  took  a  preliminary  ob* 
jection  to  the  reception  of  the  bankrupt's  first  afiidavit 
in  answer  to  the  facts  stated  in  the  petition;  which  he 
contended  could  not  be  read,  as  it  was  filed  so  late, 
that  he  had  had  no  opportunity  of  seeing  it. 

Mr.  MofUtigUy  who  appeared  with  Mr.  Swanstan  for 
the  bankrupt,  said,  that  it  was  filed  the  day  before  yes- 
terday, and  that  the  petitioner  was  bound,  striclissivn 
juris y  to  search  for  the  affidavit  in  the  BankrupfDffice. 

The  Court  directed  that  the  affidavit  should  be  read 
by  the  officer  of  the  Court,  which  was  accordingly  done. 

.  Mr.  Koe  then  applied  for  time  to  be  granted  to  the 
petitioner,  to  explain  the  facts  stated  in  the  bankrupt's 
affidavit,  and  especially  the  imputations  of  delay  which 
the  bankrupt  had  therein  charged  upon  the  petitioner. 

Mr.  Montagu  and  Mr.  Swanston,  contra^  urged,  that 
such  an  appUcation  was  contrary  to  the  established 
practice  of  the  Courts  of  Westminster  HaU.  The 
affidavit  of  the  bankrupt  was  merely  in  answer  to  the 
allegations  contained  in  the  petition,  and  was  iptroduc-^ 
tory  of  no  fresh  matter;  the  petitioner  therefore  had 
no  right  to  file  any  affidavit  in  reply.  The  rule  isj  on 
a  petition  to  stay  the  certificate,  that  the  petitioner  shall 
file  his  affidavits  witbj  or  before j  the  time  of  presenting 
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his  petition  (a).    This  is  an  exception  to  the  general  1882. 

rule,  as  to  filing  affidavits  on  other  petitions  in  bank-  Exwatb 

ruptcy,  which  renders  them  inadmissible  in  evidence^  Bostock. 
if  they  are  sworn  before  the  petition  is  answered  (6). 

Erskine,  C.  J. — The  wilfulness  of  the  delay  attri- 
buted to  the  petitioner  is  a  material  ingredient  of  the 
case;  and  though  the  facts  stated  in  the  bankrupt's 
affidavit  do  not  appear  to  me  of  such  importance,  as 
absolutely  to  require  an  answer,  yet  if  the  petitioner  is 
anxious  to  explain  himself  on  the  subject,  I  think  he 
should  have  an  opportunity  of  doing  so. 

Sir  G.  Rose. — Whenever  a  creditor  opposes  the 
allowance  of  a  bankrupt's  certificate,  the  Court  infers, 
that  he  has  stated  all  his  facts  in  opposition*  The 
Court,  however,  will  for  its  own  satbfaction  give  the 
petitioner  an  opportunity  of  explaining  any  facts,  which 
make  against  the  prayer  of  his  petition;  though  this  is 
not  a  matter  of  course  (c).  But  as  it  appears  in  this 
case^  that  the  amount  of  the  petitioner's  debt  would 
turn  the  certificate^  it  is  right  that  he  should  be  per« 
mitted  to  reply  to  the  bankrupt's  affidavit* 

Mr.  Montagu  then  objected,  that  the  petitioner^ 
having  sued  the  bankrupt  for  one  demand,  could  not 
How  prove  any  debt,  without  relinquishing  his  action. 
That  by  applying  to  stay  the  certificate  he  had  made 
an  election  to  proceed  under  the  commission,  and  that 

(a)  See  Lord  Loughbiirough*s  General  Order  of  12  April  1796,  qualified 

by  Lord  Eldm*s  General  Order  of  16  November  1805. 

(6)  See  Ex  parte  Narthwood,  2  Rose,  216 1  Ex  parte  OuerUfn,  id.  257* 
(c)  This  observation  of  the  learned  judge  entirely  accords  with  Lord 

EldotCs  General  Older  of  16  November  1805. 
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be  certainly  had  now  done  every  thing  he  could  do^  to 
take  the  benefit  of  the  commissiott  with  the  other  ere- 
ditors  who  had  proved  their  debts  under  it. 


The  Court  decided,  that  the  bankrupt  must  be  dis- 
charged ficom  the  aotioni  before  the  petiticm  could  be 
proceeded  in  (a). 

April  28.  Mr,  Xm^  and  Mr.  H.  N»  Cakridge,  appeared  this  day 

in  support  of  the  petition,  on  the  merits ;  and  contended, 
first,  that  those  creditors,  whose  debts  had  been  extin- 
guished, were  incompetent  to  sign  the  certificate.  No 
party  can  be  entitled  to  sign  it,  unless  he  is  entitled  to  a 
dividend.  It  is  admitted  that,  according  to  thfe  case  of 
Ex  parte  Herbert  (6),  the  asngnor  of  a  debt,  which  he 
had  previously  proved  under  a  commission,  was  entitled 
to  sign  the  certificate,  because  the  legal  title  was  still 
in  him»  the  debt  stiD  existing,  and  the  assignee  being 
only  entitled  through  the  assignor  to  receive  the  divi* 
dend.  Here,  however,  the  debt  was  gone  altogether. 
They  also  referred  to  the  cases  of  RaieUffe  v.  Gtii»- 
wn  (c),  and  Ex  parte  Gee  (rf).  The  words  also  of  the 
statute  (e)  were,  not  that  the  "fier^on,"  who  had  proved, 
should  sign  the  certificate ;  but  "  that  such  certificate 
shall  be  signed  by  three^ftbs  in  number  and  vahte  of 
Ibe  creditors  of  the  bankrupt,  who  shall  have  proved,'* 
See. )  requiring,  therefore,  that  the  party  signing  shall 


(a)  And  see  fir  ptttie  Lord,  2  Rose,  421 ;  and  Ex  parte  Blaydes,  1  G.  & 
J.  179.  And  see  6  Geo.  4.  c.  16.  s.  59.  See  also  Ex  paru  Dicham,  1  Rose, 
98 ;  Ex  parte  Hardenbergh,  id.  204 ;  Ex  parte  Irving,  Buck,  423 ;  and 
1  Deac.  B.L.  184. 

(6)  2  G.  &  J.  66;  1  G.  &  J.  399.  (c)  6  Mad.  193. 

(d)  1  G.  &  J.  330.  (e)  6  Geo.  4,  c.  16,  s.  122. 
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not  only  have  proved,  but  that  he  shall  be  at  the  time       1832. 
of  such  signature  a  "  creditor*^  ETpvte 

Secondly.  As  the  petitioner's  bill  of  costs  was  still  Bostock. 
undergoing  taxation,  the  allowance  of  ihe  certificate 
ought  to  be  stayed  till  such  taxation  was  completed;  so 
as  to  afford  the  petitioner  an  opportunity  of  proving, 
and  afterwards  assenting  to  or  dissenting  from  the  cer- 
tificate ;  unless  a  clear  case  was  made  out  of  any  delay 
in  the  taxation  having  been  occasioned  by  the  petitioner. 
No  such  delay,  however,  could  be  reasonably  attributed 
to  the  petitioner.  [Roscy  J.  It  seems  to  me  strong 
evidence  of  no  intent  to  prove,  that  the  taxation  has 
throughout  proceeded,  not  between  the  assignees  and  the 
petitioner,  but  between  the  petitioner  and  the  bankrupt, 
the  assignees  taking  no  part  in  it]  The  only  object  was 
to  proceed  willi  the  taxation,  so  as  to  prove  under  the 
commission  the  amount  to  which  the  bill  might  be 
reduced.  [Erskine^  C.  J.  You  cannot  petition  to  stay 
the  certificate,  in  order  to  give  time  to  prove  a  debt, 
unless  you  show,  that  every  due  diligence  has  been 
used  by  you  for  that  purpose. 

Mr.  &/A^/  appeared  this  day  on  behalf  of  the  as*'      April  dO. 
signees. 

Mr.  Montagu  objected  that  the  assignees  could  not 
be  heard  on  this  petition. 

Mr.  Bethel  contended,  that  inasmuch  as  it  was  the 
duty  of  the  assignees  to  see  that  the  certificate  was 
properly  signed,  and  they  had  been  served  with  the 
petition,  they  had  a  right  to  be  heard.  It  would  be 
monstrous,  to  put  the  estate  to  the  expense  of  a  fresh 
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183?.        petition^  for  the  purpose  of  obtaining  the  same  object  as 

jT  those  sought  by  the  present. 

B08TOCK. 

The  Court  howerer  were  of  opinion^  that  the  as- 
signees  had  no  right  to  be  heard. 

Mr.  Montagu  then  took  a  preliminary  objection,  that 
Cosser,  one  of  the  creditors  whose  debts  were  sought 
to  be  expunged,  had  not  been  served  with  the  petition. 

Mr.  Koe,  and  Mr.  Coleridge^  insisted,  that  Cosser  was 
not  a  necessary  party  before  the  Court.    He  had  been 
satisfied  his  clum,  and  had  therefore  no  interest  what* 
ever  in  the  question.    The  only  dispute  was  between 
the  petitioner  and  the  bankrupt.     No  interest,  which 
Cosser  had,  could  be  affected  by  the  decision  of  the 
Court,  either  one  way  or  the  other.    Those,  only,  who 
are  interested,  are  to  be  brought  before  the  Court 
Nothing  is  sought  by  the  petitioner  against  Cosser. 
He  is  no  suitor,  and,  if  here,  could  do  nothing.    Sup* 
posing  Cosser  had  opposed  the  certificate,  after  his 
debt  was  satisfied, — could  it  be  contended  that  such 
opposition  would  aflect  the  certificate?    The  objecdon 
is  made  by  a  third  party,  who  has  no  right  to  take  it; 
and,  moreover,  ought  to  have  been  made  at  the  com- 
mencement of  the  hearing,  and  now  came  too  late. 
The  certificate  was  not  signed  by  three-fifths  of  the 
creditors,  as  required  by  the  act ;  so  that  at  least  the 
petition  must  stand  over,  if  Cosser  were  a  necessary 
party,  in  order  to  serve  him;  otherwise,  an  immediate 
dismission  of  it  would  have  the  effect  of  repealing  the 
act  of  parliament,  by  allowing  the  certificate  when  it 
was  not  signed  according  to  law. 


BOSTOCK. 
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Mr.  Montagu  and  Mr.  Swanston,  in  reply^  contended^        IB32. 
that  a  petition  to  stay  the  certificate  was  never  allowed       £x  parte 
to  stand  over^  if  imperfectly  served ;  and  they  relied 
oh  Ex  parte  Curtis  {a),  Ex  parte  Cundalt{b),  Ex  parte 
Harrison  (c).  Ex  parte  Hirst  (d),  Ex  parte  Long  {e\ 
and  Ex  parte  Jsbester  (J^.  And  as  to  Cosser*s  right  to 
sign  the  certificate,  and  the  obligation  to  serve  him, — the 
creditors  are,  by  law,  placed  in  a  kind  of  judicial  situ- 
ation, with  regard  to  their  signature  of  the  bankrupt's 
certificate.    They  should  be  guided  by  their  knowledge 
of  the  bankrupt's  conduct,  and  are  bound  to  exercise 
the  powers,  which  the  law  has  entrusted  to  them,  with 
due  deUberation  in  their  own  minds.     If  that  right  is 
ever  impugned,  they  ought  at  least  to  be  heard  in 
defence  of  it.    This  principle  was  recognized  in  the 
case  of  the  assignor  of  a  debt,  as  in  Ex  parte  Herbert  {g\ 
as  well  as  in  that  of  a  surety,  both  by  the  act  of  parlia- 
ment, and  by  the  case  of  Browne  v.  Carr  (A).    With 
respect  to  the  bankrupt  being  only  a  third  party,  it  is 
in  every  day's  practice,  for  a  third  party  to  object  to  the 
want  of  service  of  a  petition  on  any  other  party,  who 
ought  to  have  been  served  with  it.    The  Court  itself 
is  bound  to  take  an  objection  of  this  nature ;  other- 
wise, if  a  petitioner  choose  to  serve  no  party,   this 
monstrous  absurdity  would  follow, — that  no  one  could 
take  the  objection ;  and  his  petition  would  therefore  be 
granted  of  course. 

Mr.  Barlow  appeared  for  the  creditor  Hobson* 

>,. 

(a)  1  Rose,  274.  (6)  1  G.  &  J.  37.  (c)  1  G.  &  J.  71. 

(d)  1  G.  &  J.  76.  («)  1  G.  &  J.  351. 

(  f)  Note  4  £.  p.  74,  UonU  AnDual  Dig.  A.  D.  1822. 
(g)  2  G.  &  J.  66.  (h)  7  BiDg,  508. 
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1 832.  Erskine,  C.  J. — This  objection  ought  strictly  to  have 

sT^tte  heen  made  at  the  opening  of  the  argument  on  this 
BosToot.  petition,  but  we  think  it  is  one  that  can  nerer  come  too 
late.  The  right  of  signature  rests  with  the  creditors ; 
and  if  you  seek  to  devest  a  creditor  of  that  right,  he 
clearly  ought  to  be  before  the  Court ;  for  he  ought  not 
to  be  deprived  of  his  rights  behind  his  back.  We 
therefore  think,  that  that  part  of  the  petition  seeking  to 
expunge  Cosser's  name  from  the  certificate  cannot  be 
granted.  & 

[At  this  moment  Cesser  himself  appeared  in  Court, 
and  stated  his  readiness  to  accept  service  of  the  petition, 
and  be  bound  by  the  decision  of  the  Court.] 

Erskine,  C.  J. — The  judgment  has  been  already 
pronounced  as  to  that  point,  and  it  is  now  therefcnre 
tob  late  to  take  advantage  of  such  acceptance.  Neither 
can  we  stay  the  certificate,  in  order  to  afibrd  an  oppor-^ 
tunity  of  properly  serving  the  petition  on  Cosset;  for 
we  are  bound  by  (he  authorities  cited  on  behalf  of  the 
bankrupt.  We  also  think  it  ought  not  to  be  stayed, 
to  afford  the  petitioner  time  to  prove  his  debt ;  for  vre 
think,  that  he  has  had  ample  time  for  that  purpose,  if 
he  had  been  really  desirous  to  place  his  proof  on  the 
proceedings.  His  object  has  evidently  been,  not  to 
proceed  before  the  Conunissioners;  for  the  plain  course 
he  should  have  pursued  was,  to  attend  before  them^ 
and  give  notice  to  the  assignees  to  expedite  the  tax- 
ation. Instead  of  doing  this,  he  has  all  along  treated 
the  bankrupt  as  the  only  party  interested  in  tiie  matter. 
We  therefore  think  that  the  petitioner  has  not  used 
that  due  diligence  to  prove  his  debt  und«r  the  oomtnis- 
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sion,  which  entitles  him  now  to  call  upon  us  to  stay  the        1832. 
bankrupt's  certificate.  s,  p„te 

BOSTOCK. 

The  rest  of  their  Honors  concurring. 

The  petition  was  dismissed  widi  costs. 

The  order  drawn  up  was  as  follows  r^ — 
'^  It  is  ordered,  that  the  said  petition  be,  and  the 
same  is  hereby  dismissed;  and  that  the  said  certificate 
of  conformity  of  the  said  jL.  W,  Wright,  the  bankrupt, 
be  forthwith  allowed  and  confirmed.  And  it  is  further 
ordered,  that  the  said  J.  B.  Bosiock  do  pay  to  the 
said  assignees,  and  also  to  the  said  L.  W.  Wright  and 
William  Hobson,  their  respective  costs  occasioned  by 
this  application ;  and  that  such  costs  be  taxed  by  the 
Master  of  the  Court  of  Chancery  in  rotation,  if  the 
parties  differ  about  the  same." 
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1832.  Practice  in  Court. 

WeHminster,  1  HE  Court  intimated^  that  motions  or  petitions  con- 
sented tOf  or  unopposed,  might  be  brought  on  at  the 
sitting  of  the  Courts  before  the  paper  of  the  day  was 
gone  into.  But  that  none  which  were  opposed  would 
be  taken  until  after  the  paper  was  gone  through. 
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Ex  parte  John  Davenport,  Henry  Davenport,  and       ^SS2. 
MouNTFORD  Fynnev. — In  the  matter  of  John  Leech.    Weuminster, 

'      AprU27,  May's, 

iHIS  petition,  and  the  affidavit  in  support  of  it,  ThecuEtomat 

the  London 

Stated,  that  the  bankrupt  stood  indebted  to  the  peti-  Docks  is  to  ac* 
tioners  in  the  sum  of  1500/.  for  monies  lent  at  various  title  in  innes! 
times,  and  for  goods  sold.    On  the  occasion  of  his  bor-  JaniSiwiSpos- 
rowing  the  last  sum  advanced  to  him,  the  petitioners  J^SraSts^in-"^'^ 
requested  security  for  the  whole  amount  due  to  them ;  ^Jf*^J*^  ?® 
for  which  the  bankrupt  accordingly  gave  a  promissory  ^J"^S?^ 
note,  (which  had  not  arrived  at  maturity  at  the  time  of  ^-  i«ceived 

warrants  from 

the  bankruptcy,)  and  also  certain  dock-warrants  for  B,  not  indorsed 

by  B.J  and  A» 

wines  then  lying  in  the  London  Docks,  which  it  ap-  delivered  and 
peared  had  been  transferred,  though  not  indorsed,  by  to  c,  who  af- 
one  Medley  to  the  bankrupt.    The  bankrupt,  however,  cured  B/s^"- 
indorsed  these  warrants  at  the  time  of  delivering  them  ^^"b^me 
to  the  petitioners,  and  they  were  accompanied  with  iSd"t£e  wines 
a  certain  memorandum  of  agreement  expressive  of  th^  P*«^  ^  9"   ^ 

^  ^  though  notice  of 

terms  of  the  deposit  dated  the  8th  December  1831  •  transfer,  to  dock 

company,  and 

The  petitioners  afterwards  caused  these  warrants  to  be  indorsement  by 
exchanged  at  the  docks  for  similar  warrants,  making  quenttothe 
the  wines  deliverable  to  the  petitioners,  or  their  order,  Held'a^ojthat 
by  indorsement  on  the  warrants,  which  last  mentioned  indmunent  to* 
warrants  the  petitioners  still  held.    The  commission  jn'to^^^f^' 
was  issued  on  the  22d  December  1831,  and  the  act  of  ^^  ^  ^: 

'  .pany  s  books, 

bankruptcy  took  place  the  day  preceding.  ■  ^  ^^  ^^ 

Under  these  circumstances,  the  petitioners  prayed  disposition  of 

thcnu 
that  they  might  be  declared  equitable  mortgagees  of 

the  wines,  and  for  the  usual  order  for  sale,  and  liberty 
to  bid,  &c. 


Mr.  Montagu,  for  the  petitioners,  relied  on  the 
voi;..  I.  D  D 


aii4odien. 
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lSd2.        cases  of  Lucas  v.  Darrien  (a),  Zwinger  y.  Samuda  (6), 
Ex  prte       Ridoui  V.  Lloyd  (c). 

Daitsnport 

.Mr.  SwaMtoHf  for  the  assignees,  referred  to  an  aiB- 
davit  which  the  bankrupt  had  made  in  this  matter, 
stating  that  at  the  time  of  the  above  transaction  he  waa 
in  a  state  of  insolvency.  He  then  contended  tfiat  this 
assignment  was  a  fraudulent  preference;  and  that  the 
mere  transfer  or  delivery  of  the  dock-warrants  was, 
according  to  the  case  cited  on  the  other  side,  not  suffi- 
cient to  pass  the  equitable  interest  in  the  wines  to  the 
petitioners*  In  order  to  make  the  transfer  valid,  there 
ought  to  have  been  an  indorsement  on  the  warrants 
themselves,  and  notice  of  the  transaction  given  to  the 
bailees*  Until  such  notice  was  given,  the  goods  were 
merely  ffi  transitu,  and  might  have  been  stopped  by 
the  bankrupt;  so  that  no  property  could  at  that  time 
pass  to  the  petitioners.  The  mere  circumstance  of  the. 
warrants  having  been  received  by  the  petitioners  finmi 
the  dock  company,  in  exchange  for  those  delivered  by 
the  bankrupt  to  the  petitioners,  although  they  referred 
to  an  indorsement  having  been  made  on  those  delivered, 
by  the  bankrupt,  was  not  in  itself  sufficient  to  warrant 
the  Court  in  presuming  that  the  indorsement  was  ac- 
tually made.  The  property  therefore  was  never  effec- 
tually parted  with  by  the  bankrupt,  but  remained  in 
his  reputed  ownership,  and  consequently  passed  to  his 
assignees. 

The  Court,  being  of  opinion  that  they  could  not 
decide  the  case,  without  having  before  them  some 
evidence  of  the  fact  of  the  indorsement,  or  of  the 

(s)  I  MMre,  28 ;  &  C.  7  Tauat.  278.   (b)  7  Tasnt.  305.  («)  1  Mont.  103. 
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cttstoni  to  transfer  the  warrants  without  such  indorse-        tB32. 
ment,  desired  the  case  might   stand  over  for    that       k7^|^ 
purpose.  Davehport 

*  ^    *  and  others. 

The  case  was  accordingly  brought  on  again  this  day,       May  3, 
when  witnesses  were  examined  vivd  voce  as  to  the 
points  on  which  the  Court  desired  further  information* 

It  was  stated  by  Thomas  Coxhead,  an  accountant  in 
the  wine  department  at  the  London  Docks,  that  the 
three  warrants  delivered  by  the  bankrupt  to  the  peti« 
tioners  were  not  lodged  by  them  at  the  dock  office  until 
the  8th  January  18S2 ;  that  the  warrants  had  then  an 
indorsement  on  them  from  Medley,  dated  the  4ih 
January,  and  that  there,  was  no  previous  notice  of  the 
transfer  of  the  warrants  to  the  petitioners.  He  stated 
that  the  custom  of  the  office  was,  on  the  application  of 
a  party  to  whom  warrants  were  indorsed,  to  ^ve  him 
flresh  warrants  instead  of  the  old  ones,  and  that  the 
wines  are  afterwards  delivered  to  any  one  who  brings 
in  the  warrants  last  issued,  without  requiring  previous 
notice  of  any  transfer.  But  that  the  wines  are  never 
delivered  without  the  production  of  the  warrants,  nor 
without  the  indorsement  of  the  party  to  whom  the  war* 
rants  have  been  issued.  The  witness  added,  that  the 
wines  stood  in  the  name  of  Medley,  in  the  dock  com-^ 
pany's  books  on  the  21st  December  last,  and  that  they 
would  therefore  not  have  been  delivered  to  any  one  with- 
out his  indorsement;  but  that  since  the  4th  January  the 
wines  have  stood  in  the  name  of  DoDenport  &  Co. 
On  his  cross'-examination,  the  witness  stated  he  was 
aware  of  the  bankruptcy  of  £^^cA,  when  he  issued  the 
fresh  warrants  to  the  petitioners,  and  that  he  made  no 
objection  on  that  ground  to  exchanging  the  warrants. 

A  clerk  of  the  petitioners  proved,  that  towards  the 

dd2 
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1832.  end  of  Noyember  1831,  the  bankrupt  applied  to  the 
£x  paiie  petitioners  for  a  loan  of  money,  and  that  they  agreed  to 
^od  olb^ir  '^"^  ^™  lOOOl.  on  the  security  of  the  warrants ;  that 
accordingly  500/.  was  advanced  to  him  on  the  7th 
December  ;  previously  to  which  the  bankrupt  indorsed 
two  of  the  warrants ;  and  the  remaining  500/.  was 
advanced  on  the  8th  December,  after  the  petitioners 
had  tasted  the  wines,  and  after  the  bankrupt  had  in-* 
dorsed  the  third  warrant. 

Mr.  Swansion  then  contended,  that  the  evidence  did 
not  help  the  difficulty  of  the  transfer  of  the  wines,  being 
insufficient  to  pass  the  property  in  them  to  the  peti** 
tioners;  for  they  were  not  legally  transferred  until  after 
theact  of  bankruptcy.  The  simple  question  is,  whe* 
ther  the  transfer  wais  so  complete  before  the  bank* 
ruptcy  as  to  change  the  property.  The  mere  delivery 
of  the  warrants  indorsed  by  the  bankrupt  was  not  suf- 
ficient for  this  purpose;  but  in  order  to  render  the 
transfer  effectual,  notice  should  have  been  given  before 
the  bankruptcy  to  the  warehousekeeper  at  the  London 
Docks,  who  was  in  strictness  the  agent  of  the  bankrupt. 
How  can  there  be  a  change  of  agency  without  any  notice 
to  the  agent  ?  The  indorsement  of  a  bill  of  lading  stands 
on  a  different  footing;  for  there  it  is  a  matter  of  neces* 
sity  that  the  property  should  pass  by  the  mere  indorse* 
ment,  the  goods  being  at  sea,  and  it  being  impossible 
in  general  to  give  notice  to  the  bailee.  This  therefore 
is  an  exception  for  the  benefit  of  trade.  The  cases 
cited  on  the  other  side  do  not  mend  the  petitioners* 
case  as  to  want  of  notice  to  the  warehousekeeper. 

In  Zwinger    v.   Samuda{a)  the    Court   expressly 

(a>  7  Taunt.  266. 
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guarded  against  any  inference  that  an  indorsement  on  1882. 
the  dock-warrants  was,  of  itself,  and  without  making  ETparte 
the  wharfingers  parties  to  the  order,  capable  of  trans-  ^ij^  otbew! 
ferring  any  property  in  die  goods  therein  described. 
In  Luc€is  y.Dorrien{(a)  there  was  notice  to  the  ware- 
housekeeper,  and  the  case  of  Bidout  v.  Uoyd  {b)  does 
not  seem  to  apply  to  this;  for  in  that  case  the  bankrupt 
was  merely  a  trustee,  and  had  never  any  control  what- 
ever over  the  .dock-warrants.  The  liability  of  prin- 
cipal and  agent  cannot  be  legally  terminated,  any  more 
than  commenced,  without  notice ;  nor  ought  this  Court 
to  extend  such  liability.  It  was  merely  the  agency  of 
the  warehousekeeper  that  constituted  the  ownership  of 
the  bankrupt ;  and  there  was  no  change  in  such  agency 
until  the  7th  January,  before  which  the  bankruptcy 
had  taken  place. 

Erskine,  C.  J. — ^The  question  is,  in  this  case,  whe^ 
ther  the  warrants  were  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy.  It  is  said, 
that  the  mere  indorsement  of  the  warrants  is  not  a  suf- 
ficient transfer.  But  it  is  not  necessary  to  raise  that 
question,  as  there  was  no  indorsement  from  Medley  to 
the  bankrupt,  and  the  wines  were  never  transferred 
into  the  name  of  the  bankrupt  in  the  dock  company's 
books.  The  bankrupt,  however,  took  the  only  means  he 
possessed  of  transferring  the  property,  by  indorsing  the 
warrants  (which  were  the  only  instruments  and  symbols 
of  property  held  by  him)  before  his  bankruptcy.  If 
the  mere  indorsement  of  the  warrants  was  not  sufficient 

0 

to  transfer  the  property,  then  the  wines  continued  the 
property  of  Medley  and  not  of  the  bankrupt,  to  whom 

(a)  7  Taunt.  278.  {h)  1  Mont  103. 
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1832.       ih^*  were  never  transferred  in  the  dock  company's 

Paysvpokt  • 
aadotkvi* 

Sir  A.  Pell. — ^To  the  propo^iticMi  put  by  Mr. 
Swamston  I  cannot  give  my  assent.  He  says  that  the 
warrants  continued  the  property  of  the  bankrupt  until 
the  7th  January.  But  I  apprehend  that  all  the  interest 
which  the  bankrupt  had  in  them  passed  entirely  away 
firom  him^  when  he  indorsed  them  to  Davempori  &  Co. 
I  should  as  soon  think  of  checking  the  transfer  of  a  bill 
of  lading  by  indorsement,  as  imposing  a  restriction 
upon  this  mode  of  transferring  dock-warrants. 


Sir  J.  Cross. — The  parol  evidence  has  disclosed  the 
essential  facts  upon  which  the  question  turns*  If  the 
indorsement  of  these  warrants  is  not  sufficient  to  pass 
the  property  in  the  wines  to  the  petitioners,  then  the 
property  in  them  was  never  in  the  bankrupt,  as  they 
were  never  transferred  into  his  name  by  the  warehouse- 
keeper  of  the  London  Docks. 

Sir  G.  Rose. — ^I  entirely  concur  with  the  rest  of  the 
Court.  There  is  no  question  tfiat  the  transfer  of  these 
dock-warrants,  before  the  act  of  bankruptcy,  would 
have  passed  the  property  to  the  petitioners,  unless  they 
knew  of  his  insolvency.  Then  the  question  simply  is, 
what  was  the  relation  of  these  parties  on  the  8th  (tf 
Deoenber  ?  The  test  of  reputed  ownershqi  is,  could 
Leech  have  obtained  false  credit  in  the  world  by  means  of 
these  warrants  ?  Now,  the  warrants  were  no  kmger  in 
his  possession,  nor  were  the  wines  standing  in  his 
name  at  the  docks.  Can  it  be  said,  then,  that  the 
wines  were  in  bis  order  and  dispositiout  when  the 
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witness  expressly  said  that  he  would  not  havie  delivered 
them  to  any  one  who  did  not  produce  the  warrants  ? 

The  usual  order  was  therefore  mitde,  declatiog 
the  petitioners  to  be  equitable  mortgagees, 
and  directmg  the  wines  to  be  sold^  &c« 


Expite 
Davkhport 


Ex  parte  William  Skinner,  the  Elder,  and  William 
Skinner,  the  Younger,  and  George  Skinner. — 
In  the  matter  of  Richard  Bell. 

f  HE  petitioners  in  this  case  were  bankers  at  Stockton, 
in  Durham,  and  also  at  Stokesley,  in  Yorkshire.  One 
John  Mease,  in  the  year  1829,  drew  bills  of  exchange 
upon  the  bankrupt,  Richard  Bell,  for  goods  sold,  which 
Ulls  were  usually  payable  at  two  or  three  months. 
The  petitioners  discounted  five  bQls  of  exchange  drawn 
by  Mease,  and  accepted  by  the  bankrupt,  for  sums 
amounting  to  1014/.  IBs.  In  consequence  of  the  ap- 
plications of  the  petitioners  to  the  bankrupt  and  Mease 
for  security  for  ttiis  sum,  the  bankrupt,  in  March 
1830,  delivered  to  Mease  an  indenture  of  release  of 
certain  property  situate  at  Middleham,  in  Yorkshire, 
which  he  requested  Mease  to  deposit  with  the 
petitioners,  in  order  to  secure  to  them  the  amount 
of  the  bills  accepted  by  the  bankrupt,  which  Mease  ac- 
eordisgly  did,  and  the  release  was  still  in  the  possession 
of  the  petitioners*  In  consequence  of  an  application  to 
the  bankrupt  by  the  petitioners  for  a  fiirther  security 
for  the  amooDt  of  the  bills,  in  tiie  month  of  January 


Westmirutif, 
Ajnil  27. 

Where  A.  ac- 
cepted bills  for 
the  accommcKla- 
tion  of  B,,  and 
B.  depoaited 
title  deeds  of 
A.'b  with  C, 
the  holder  of  the 
bills,  as  security 
for  their  pay- 
ment, a  letter 
from  A*  to  C. 
referring  to  the 
existence  of  the 
debt,  and  saying 
*'  the  security 
yaa  hold  U  a 
grmt  deal  more 
than  you  hold  ac' 
ceptanceifor  on 
my  account,  my 
real  account  it 
not  more  than 
half  you  hold, 
butyouhaveJvU 
teeurityfor  all 
and  more,**'— 
Held,  a  saffi- 
cient  acknow- 
ledgement of 
the  lecnrity  to 
the  foil  amount 
of  bills,  though 
B.  had  no  direct 
authority  to 
pledge. 
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185^.  I8SI9  the  bankrupt  wrote  and  sent  to  the  petitioners 
Exptrte  the  following  letter^  dated  the  14ih  January  1831 : — 
and  oihen.  **  Gentlemen,  I  duly  received  yours  this  morning, 
and  in  reply,  beg  to  say  that  I  am  much  obliged  to  you 
for  your  kind  indulgence.  I  have  no  objection  to  the 
bills  being  renewed ;  and  you  may  rely  on  it  nothing 
shall  be  wanting  on  my  part  to  reduce  them  as  soon  as 
possible ;  bui  ike  security  you  hold  is  a  great  deal  more 
than  you  hold  acceptances  for  on  my  account  ^  and  more 
thap  I  really  owe  by  one-half.  I  should  be  very  sorry 
to  take  what  I  owe  you  for  the  property.  But  my  wish 
is  to  pay  you.  It  is  of  no  consequence  what  the  pro- 
perty cost ;  it  is  what  is  it  worth,  ♦  *  *  my  real  ac- 
count  is  not  more  than  hcdfyou  hold;  but  you  hayefuU 
security  for  aU  and  more.    I  am,  &c.     R.  BeU.'* 

The  petitioners  in  consequence  renewed  five  of  the 
bills,  which  they  still  held,  namely,  one  of  such  bills 
bearing  date  SOth  January  1831,  for  214^.  \5s*  payable 
at  three  months  after  date;  another  dated  1st  Sep- 
tember 1831,N  for  SOO/.  payable  at  two  months;  a 
third  dated  13th  September  1831,  for  200^  at  three 
months;  a  fourth  dated  24th  September  1831,  for  800^ 
payable  at  two  months ;  and  a  fifth  dated  30th  Sep- 
tember 1831,  for  SOO/.  at  two  months;  all  drawn  by 
Mease  upon  and  accepted  by  the  bankrupt,  and  all 
which  had  become  over-due. 

The  commission  issued  29th  November  1831. 

The  petition  prayed  that  the  assignees  might  redeem 
the  premises  comprised  in  the  indenture  of  release,  and. 
pay  off  the  mortgage  debt ;  or  that  a  sale  might  be 
directed  and  the  proceeds  appUed  to  pay  off  the  mort* 
gage,  with  liberty  to  prove  for  the  deficiency« 

An  affidavit  filed  in  opposition  to  the  prayer  of  this 
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petition  stated/ that  the  bills  were  accepted  for  the       1^^^* 
accommodation  only  of  Mettse,    That  being  indebted      Ex  pirte 

Skinnbr 

to  Mease  in  the  sum  of  300/.  he,  the  bankrupt,  depo-  andoihen. 
sited  the  deed  in  question  with  him  as  a  security  for 
that  sum*  That  he  never  authorisied  Metue  to  deposit 
the  deed  with  the  petitioners,  as  a  security  for  the 
amount  of  the  bills  which  he  had  accepted  for  the 
accommodation  of  Mease;  but  he  agreed  that  it  should 
be  deposited  as  a  collateral  security  for  the  due  pay- 
ment of  the  same,  in  case  any  security  given  to  the 
petitioners  by  Mease  should  prove  insufficient;  and 
that  the  letter  above  ref<prred  to  was  written  under  that 
impression. 

It  .also  appeared,  that  the  bills  above  referred  to 
were  subsequently  renewed  by  the  bankrupt,  when 
they  became  due  in  the  hands  of  the  petitioners. 

Mr.  Wigram,  and  Mr.  Faber,  for  the  petitioners. 

Mr.  Bethel,  for  the  assignees,  contended,  that  the 
deed  not  being  delivered  by  the  bankrupt  to  the  peti- 
tioners, but  by  Mease,  who  had  at  the  time  of  the 
deposit  no  direct  authority  for  that  purpose  from  the 
bankrupt,  could  not  entide  the  petitioners  to  insist  on 
the  prayer  of  their  present  petition,  and  that  at  all 
events  the  deposit  couhl  only  operate  to  the  extent  of 
the  debt  bon&Jide  due  from  the  bankrupt  to  Mease,  and 
not  to  the  full  extent  of  the  bills  due  to  the  petitioners. 
Even  if  the  letter  written  by  the  bankrupt  to  the  peti- 
tioners were  taken  to  constitute  an  equitable  mortgage 
to  secure  any  debt,  there  is  nothing  to  connect  that 
letter  with  the  present  claim*  The  letter  refers  to 
bills  then  in  existdnee,  and  the  bills  oH  which  the  peti- 
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1832.       tidnertf  now  claim  appear  to  be  dra#n  long  sinee  that 
j^  p„ie      time.    Ex  parie  Mounfford  (a)  ahows  thai  an  equitable 
uA^^    mortgage  doles  not  extend  to  future  debts. 

The  CouRTt  however,  thought  that  the  lettter  of  the 
bankrupt,  and  ynore  e^Mcially  that  part  which  says, 
**  but  the  security  you  hold  is  a  giieat  deal  more  than 
you  hold  aceel^taiioes  &r  oA  my  account,  and  more  than 
I  reaUy  owe  by  half.  I  should  be  very  sorry  to  take 
what  I  owe  you  for  the  property,"  wss  a  sufBdent 
fenemorandum  to  entitle  the  petitioners  to  hdd  the 
premises  as  a  security  £ov  the  debt  due  from  Meage. 
There  could  be  no  doubt  but  that  the  bankrupt  was 
indebted  to  the  petitbnets  in  the  fiiH  amount  of  the 
bills  accepted  by  him,  whether  they  were  or  not  drawn 
for  the  accommodation  of  Mease.  And  as,  in  point  of 
fact,  the  present  bills  were  merely  those  substituted  for 
the  original  bills,  on  which  the  deed  was  deponted, 
when  they  were  renewed  at  the  instance  of  the  bank- 
rupt, the.  deposit  mvust  be  considered  as  being  ^>pli- 
cable  to  the  demand  in  respect  of  them  also,  and  there- 
fore that  the  case  of  Esl  parie  MmaUford  did  not  i^qriy 
to  the  present 

The  petitioners  were  therefore  declared  to  be 
equitable  mortgagee^  and  4he  usual  order  was 

» 

directed  according  to  the  prayer  of  the  petitioDi 


(a)  14  Ves.  606. 
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1832. 


Ex  p&rte  James  Hannen. — In  the  matter  of  Thomas 

TrANSFIELD.  Westmififter, 

April  28. 

The  pelitioai  stated  that  Transfield  was  declared  a  where  deeds 

^  were  deposited 

bankrupt  about  the  19th  January  1832.    In  October  for  securing 
1830  the  bankrupt  was  possessed  of  certam  leasehoia  vanced  in  cash 
premises  in  Spencer  Street,  Battersea,  for  the  residue  b^s/a^^i6of 
of  the  term  of  80  years  from  March  1778.    In  the  HeSTthesecu- 
month  of  October  1830  an  agreement  was  entered  into  b^^ezt^ded^to 
between  the  petitioner  wd  the  bankrupt,  that  the  ]|^^''^';S|^ 
f<mier  should  advance  the  latter  the  sum  of  150/.  in  additional  12<. 

being  for  inter- , 

money,  and  that  the  same  should  be  paid  by  discount-  ^^  ^d  stamps 

^  *  -^  on  a  renewed 

ing  for  the  bankrupt  two  bills  of  exchange,  to  be  ao-  ^^)  although 

— ^  7^^  .  only  63/.  was 

cepted  by  him  and  drawn  by  the  petitioaer,  payable  at  advanced  in 

\        goods,  but  must 

SIX  and  tweWe  months  after  date,  for  sums  amoimting  be  limited  to  the 
to  50/,  and  100^,  together  with  the  amounts  of  the  and  63/.  in 
discounts  of  the  said  bills,  and  the  rtamps  for  the  aamc;,  ^^o.^ '  "    '  "^ 
which  were  supplied  and  paid  for  by  the  petitioner ; 
and  further,  that  the  petitioner  should  supply  the  bank- 
mpt  with  such  goods  as  he  should  require  for  carrying 
on  his  business,  not  exceeding  the  amount  of  1502.; 
provided  the  said  two  sums  of  150/.  each  should  be 
secured  to  the  petitioner,  by  a  deposit  with  him*  of  the 
title-deeds  of  the  bankrupt  relating  to  the  above-men- 
tioned leasehold  premises.    Accordingly  on  the  1^ 
October  1830  the  petitioner  took  a  deposit  of  the 
title-deeds  from  the  bankrupt,  together  with  a  memon 
randum  duly  signed  by  him  as  follows : — 

'^  Memorandum.  To  Mr.  James  Hannen^  Northuov* 
J)er]and  Street,  Strand.  In  consideration  of  your  a<^ 
commodating  me  with  cash  in  amount  one  hundred  and 
.fifty  pounds  and  with  such  goods,  &c.  as  I  may  requ^e 
to.  coaduGt  my  busiiiess»  not  exceeding  the^  sum  of  15Q2.9 
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l8Si,  I  hereby  deposit  certain  deeds  of  houses  in  Spencer 
EziraftB  Street,  Battersea,  as  a  collateral  security  for  the  afore- 
mentioned  two  amounts,  making  300/.,  should  I  become 
so  much  indebted  at  any  time  from  the  date  hereof. 
And  I  further  undertake  to  execute  a  mortgage,  on 
demand,  on  &e  above  premises,  for  the  said  sum,  or 
such  sum  or  sums  that  I  may  become  indebted,  not 
exceeding  300/.,  from  the  date  hereof. 

<'  Tkomas  Transfieldr 
In  pursuance  of  this  agreement  the  petitioner  ad- 
vanced and  paid  to  the  bankrupt,  on  the  15th  October 
1880,  the  sum  of  150/.,  by  discounting  for  him  two  bills 
of  exchange  accepted  by  him  and  drawn  by  the  peti- 
tioner, ami  dated  on  that  day,  one  of  which  was  payable 
at  six  months  after  date,  for  the  sum  of  51/.  10«.  6rf. ; 
and  the  other  at  twelve  mondis  after  date,  for  the  sum 
of  105/.  \0s.  6d. ;  these  sums  being  the  amount  of  the 
respective  sums  of  50/.  and  100/.,  with  the  addition  of 
the  stamps  and  discount,  the  stamps  having  been  pro- 
vided and  paid  for  by  the  petitioner.  The  bill  for 
51/.  10«.  6d.  became  due  on  the  10th  April  1881,  when 
the  bankrupt  having  failed  to  pay  it,  the  petitioner 
agreed,  on  the  15th  April,  to  take  a  renewed  accept- 
ance of  the  bankrupt  for  the  sum  of  52/.  Ss.  6c/.,  pay- 
able at  three  months  after  date;  which  amount  included 
the  charges  for  noting  and  for  the  stamp,  and  discount 
of  such  renewed  acceptance.  This  last  bill  was  also 
dishonoured,  and  continued  in  the  hands  of  the  peti- 
tioner, the  principal  and  interest,  with  the  noting, 
amounting  to  547.  7$.  6d.,  which  was  still  due  to  the 
petitioner  on  tbe  security  of  the  leasehold  premises,  by 
way  of  equitable  mortgage.  The  bill  for  105/.  10^.  6d, 
became  due  on  the  18(ii  October  1881^  mid  was  m  like 
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manner  renewed  by  another  bill  at  three  months  for       "iSS^* 
107/.  4s.,  which  amount  included  the  like  costs  and      ExpaitA 
expenses  as  on  the  renewal  of  the  former  bilL    This      "^>''*^>*' 
last  bill  was  also  dishonoured,   and  was  still  in  the 
petitioner's  possession,  the  principal  and  interest  and 
charges  due  thereon  amounting  to  the  sum  of  108/.  &., 
which  was  still  also  due  on  the  security  of  the  said  pre* 
mises. 

On  the  balance  of  accounts  between  the  bankrupt 
and  the  petitioner  for  goods,  there  was  also  63/.  I8s.  7d. 
due  to  the  petitioner. 

The  petitioner  claimed  to  be  entitled  to  hold  the 
premises  as  a  security  for  the  whole  debt  due  to  him, 
namely,  63/.  18«.  7d.  for  the  goods,  and  162L  I5s.  6cf, 
for  the  aii(iount  of  the  two  bills. 

Mr,  Bag^hatvef  for  the  petitioner,  contended  that 
the  petitioner  ought  to  be  declared  an  equitable  mort- 
gagee for  the  whole  of  these  two  sums,  and  that  the 
security  for  cash  advanced  ought  not  to  be  limited  to 
150/.;  for  as  the  sum  due  for  goods  advanced  amounted 
only  to  63/.  ISs.  7d,  and  the  whole  deposit  was  made 
to  secure  the  petitioner  to  the  extent  of  300/.,  the 
surplus  of  the  cash  advanced  above  the  150/.  ought  to 
be  thrown  on  the  security  for  the  goods,  so  as  alto- 
gether to  stand  good  for  the  2S6/.  I4fs,  Id.,  the  whole 
amount  due» 

Mr.  Jeremy  appeared  for  the  assignees. 

The  Court  considered  that  they  could  not  enlarge 
the  terms  of  the  security,  nor  throw  the  surplus  of  the 
money  agreed  to  be  lent  and  secured  by  the  deposit. 
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1832. 
£zp»rta 

HAMIfSN. 


on  that  which  was  expressly  provided  for  the  amount 
of  the  goods  advanced;  and  accordingly  declared 
the  petitioner  entitled^  as  an  equitable  mortgagee  upon 
die  premises,  to  the  extent  of  150/.  for  the  money 
knty  and  6S/.  ISs.  7d.  for  the  goods  advanced,  and  not 
for  the  12L  lBs.6d.i  the  surplus  of  the  150/.,  for  dis- 
count, stamps,  noting,  and  interest. 


The  costs  of  all  parties  were  ordered  to  be  paid 
out  of  the  produce  of  the  sale ;  those  of  the 
assignees  to  be  paid  in  the  .first  instance. 


April  30. 

Bankrupt  has 
houMi  of  busi- 
ness at  L.  &  M. 
majoii^  of  ere- 
ditois  hving  at 
M .    Order  ne- 
cessaiy  to  obtain 
country  com- 
mission at  M, 


Ex  parte  Wood. — In  re  Swainson  and  Mustell. 

Mr.  MONTAGU  appUed  that  9l  Jiat  might  issue 
fi)r  a  country  commission  against  the  bankrupt,  to  be 
opened  at  Manchester.  The  bankrupt  had  a  house  of 
business  in  London  and  also  at  Manchester;  but  as 
the  majority  of  his  creditors  resided  at  Manchester,  it 
would  be  most  convenient  that  the  commission  should 
be  opened  at  the  latter  place. 


The  Court  thought  that  the  application  was  reason- 
able, and  therefore  granted  it;  observing,  that  it  could 
not  be  done  without  an  order  to  that  effect. 
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Ex  parte  The  Lamcastsr  Canal  Navigation  Com- 
pany.— In  the  matter  of  John  Dilworth,  Robert       1832. 
MoRLBT    Arthinoton,    and    Robert   Birkrtt, 

-Tft      1  /  \  Coram 

Bankrupts  (a).  Lord  ChaneeUor, 

May  1. 

X HIS  was  a  petition  for  a  rehearing  and  reversal  of  a  Where  a  com- 

pQny  is  formed 

judgment  of  Lord  Chancellor  Lyndhursty  dated  5th  byactofparlia- 
December  18^.  parcbaseof 

The  foUowing  dates  may  tend  to  simplify  and  shorten  ^.^dl^r 
the  statement  of  the  circumstances  of  the  petition,  and  Jhesha^^  *^ 
of  the  numerous  applications  and  decisions  made  in  this  l^^J^^^^ 
matter.  mdshaUbs 

iransmiMnbU  at 

On  13th  February   1826,    the  commission  issued  *wA;"— Held, 

•^  ,  that  though  the 

against  the  above-named  bankrupts.   '  profits  arose  out 

^  ^  of  land,  the 

22d  January  1827,  the  Canal  Company  petitioned  ahaieswereper- 
for  a  sale  of  John  Ditwortlis  shares  in  the  canal,  upon  passiogassucii, 
which  they  claimed  an  equitable  mortgage,  for  the  on  the  il^Sb^. 
balance  due  from  him  as  their  treasurer;  the  mortgage  ^etOT.°  *^'°" 
relied  upon  being  constituted  by  a  transfer  of  the  shares  ^ct  pr^ribes 
executed  by  Dilworthy  but  not  registered  according  to  ^J^JJ^f^*/ ° 
the  canal  act.  such  shares  — 

Held,  unless 

17th  August  1827,  Sir  Anthony  Hart,  V.  C.  ex-  they  are  strictly 

/  complied  with, 

jpressed  an  opinion  unfavourable  to  the  claim  but  gave  the  shares  re- 

,  main  in  the  or- 

no  judgment.  '  der  and  disposi- 

22d  February  1828,  The  petition  was  amended.         nipt  proprietor,' 
13th  August   1828,    Sir  L.  Shadwell,  V.  C.  ^ave  modeoftomsfer 
judgment  directing  a  sale.  reSS"""" 

19th  November  1828,  the  assignees  appealed.  ZJ^uhe^^r* 

IS  August  1829,  The  case  fully  argued  before  Lord  S^^'^'^J^. 

Lyndhurst.  fers  between 

^  third  parties, 

6th  November  1829,  The  Canal  Company  petitioned  y«^  »^  impliedly 

•^  relates  to  where 

that  the  case  might  be  re-argued  before  judgment  was  the  company  are 

the  transferrees. 

given. 

(a)  See  this-  case  S.P.  before  Loid  Lundhunt,  I  Mont.  1 16,  and  oti 
another  point,  1  Mont.  27. 
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14th  November  18S9,  Lord  Lyndhunt  declined  a 
further  argument. 

5th  December  1829,  Lord  Lyndhmrnt  gave  judg- 
ment, discharging  the  Vice-Chancellor's  order  and 
giving  the  assignees  the  costs  of  the  re*hearing, 

S5th  April  1831,  The  present  petition  for  re-hearing 
and  reversal  of  Lord  Lyndhursfs  order  and  praying 
for  the  adoption  of  the  Vice-Chancellor's  order  of  the 
13th  August  1828,  was  presented. 

The  present  petition  stated,  that  at  the  date  of  the 
commission,  the  petitioners,  the  Lancaster  Canal  Com- 
pany, were  creditors  of  the  bankrupts  to  the  amount 
of  8703/.  15s.  5d.  for  which  they  held  as  security  300 
shares  in  the  Lancaster  Canal  Navigation,  belonging  to 
Petitiim  of  «D-  the  bankrupt  Dilworth ;  and  recited  the  petition  of  appeal 
enter,  19th  No-  19th  November  1828,  which  set  out  the  tide  of  the  Canal 

yember  182S. 

Act,  32  G&O.3.C.101.;  the  83d  section,  as  to  die  appoint- 
ment of  a  treasurer;  the  122d  section,  as  to  the  security 
to  be  taken  of  the  treasurer;  the  63d  section,  as  to 
the  number  of  shares ;  the  79th,  as  to  the  power  of  sale 
and  the  form  of  it  (a).  And  stated  that  on  the  6th  of 
August  1822,  the  bankrupts,  who  were  bankers  in  Lan«- 
caster,  were  duly  elected  and  chosen  as  the  treasurers 
of  the  Canal  Company,  and  executed  a  bond  for  die 
due  performance  of  the  trust.  Dilwarth  was  the  pro- 
prietor of  345  shares  in  the  Canal  Navigation,  and  the 
company  requested  him  to  give  them  some  furdier 
security  for  the  due  payment  to  them  of  what  might  be 
due  from  him  as  treasurer,  and  for  the  due  execution 
of  his  trust.  Accordingly  Dihoorth  agreed  to  transfer 
300  shares,  being  part  of  the  34>5  shares,  to  the  com- 

(•)  These  sections  are  set  out  foa,  together  with  the  62d,  66th,  aiid  67th 
lectioM,  upon  which  the  aiigameat  tad  judgment  maiuly  depended. 
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pany  tks  such  further  security,  and  by  an  assignment.       '^^32. 
bearing  date  September  1 8SS/ transferred  and  assigned      Ex  parte 

I.<AMC  ASTER 

the  300  shares  to  the  company  to  hold  to  them,  their        Canal 

J  •  v-^xai  ijt  Navigation 

successors  and  assigns,  subject  to  the  rules  and  orders  compant. 
and  on  the  same  conditions  as  Dtltoorth  held  them: 
and  by  indenture  bearing  date  September  1822,  between 
DUworth  of  one  part  and  the  company  of  the  other, 
after  reciting  the  above  request  and  agreement,  it  waa 
witnessed,  that  the  company  should  stand  possessed  of 
the  shares,  to  pay  the  dividends  thereof  to  Dilworth  or 
bis  assigns  so  long  as  Dilworth  and  Company  should 
duly  account,  &c.  with  the  company  as  treasurers^  and 
Otherwise  to  sell  and  apply  the  produce  of  shares  to 
make  good  any  deficiencies  in  their  accounts  as  such 
treasurers* 

The  transfer  and  deed  of  trust  were  duly  executed 
and  left  with  the  clerk  of  the  company  but  had  since 
been  lost  or  mislaid.  At  the  time  of  the  appointment 
of  the  bankrupts  as  treasurers,  it  waa  expressly  agreed 
that  the  bankrupts  should  accept  and  keep  the  account 
of  the  monies  received  by  them  as  such  treasurers  as  a 
banking  account,  and  that  interest  should  be  received 
or  allowed  by  them  according  as  the  balance  of  cash  in 
their  hands,  was  credit  or  debit.  A  banking  account 
was  thereupon  opened  at  the  banking  house  by  the 
bankrupts  as  such  treasurers,  and  according  to  the 
agreement,  interest  was  charged  in  such  account  on 
the  balance  from  time  to  time  due  thereon,  and  a 
half-yearly  statement  of  the  account  was  made  out  by 
the  bankrupts  up  to  and  ending  the  1st  January  1826, 
and  was  by  them  sent  to  the  office  of  the  company,  by 
which  statement  it.  appeared  that  76251,  I6s.  8d.  was 
then  due  to  the  company  for  principal,  and  271.  8s,  lOd. 

VOL.  I.  E  E 


414 


CASES  IN  BANKRUPTCY, 


1832. 

Ex  parte 
Lancaster 

Canal 
Navigation 

Company. 


for  interest,  making  together  7653/.  5s.  6d,  At  the 
date  of  the  commission,  13th  February  18S6,  there  was 
8703/.  15«.  5d.  due  to  the  company. 

The  original  petition  of  the  S2d  January  1827  prayed 
for  the  usual  order  for  sale,  &c.  in  cas^s  of  equitable 
mortgage,  which  (he  Vice-chancellor  on  18th  August 
18S8  direeted  accordingly.  And  the  petition  of  appeal 
of  the  19th  November  18S8  prayed  a  reversal  of  the 
Vice-Chancellor's  order. 

After  the  argument  and  before  judgment  on  the 

« 

petition  of  appeal,  the  Canal  Company  petitioned  for  a 
re-argument ;  but  this  was  refused ;  and  Lord  Lyndhurst, 
C.  gave  judgment  reversing  the  Vice-Chancellor*8  order 
on  the  ground  that  such  shares  were  goods  and  chattels 
and  in  the  reputed  ownership  of  Dilworth  at  the  time 
of  his  bankruptcy  (tf)«  (Subsequent  proceedings  were 
had,  which  are  succinctly  detailed  in  1  Mont.  27,  Sll.) 

The  present  petition  prayed  that  the  petition  of 
appeal  presented  by  the  assignees  on  the  19th  Novem- 
ber 18£8  might  be  reheard,  and  that  I<ord  Lyndhurst's 
order  x)f  the  5th  December  1829  might  be  reversed. 

The  act,  on  the  construction  of  which  the  matter 
principally  rested,  is  the  82  G^o.  3.  c*  101.,  entitled 
*^  An  Act  for  making  and  maintaining  a  Navigable 
Canal  from  Kirkby  Kendal,  in  the  Coimty  of  Westmor- 
land, to  West  HcMighton,  in  the  County  Palatine  of 
Lancaster,'  and  also  a  navigable  branch  from  the  said 
intended  Canal  at  or  near  Berwick  to  or  near  Warton 
Cragg,  and  also  another  navigable-  branch  from,  at,  or 
near-  Gale  Moss,  by  Chorley,  to  or  near  Duxbury,  in 
the.  said  County  Palatine  of  Lancaster." 

By  the  6Bd  section  it  is  provided,  that  '^  to  the  end 


(a)  See  this  jodgment,  pott,  420. 
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the  flaid  Company  of  Proprietors  may  be  enabled  to 
carry  on  so  useful  an  undertaking,  be  it  enacted,  &c*,. 
that  it  shall  and  may  be  lawfiil  to  and  for  the  said 
Company  of  Proprietors,  and  their  successors,  to  raise 
and  contribute  among  themselves,  in^uch  proportions 
as  to  them  shall  seem  meet  and  convenient,  a  compe-* 
tent  sum  of  money,  for  the  making  and  completing  the 
said  canal  branches,  and  the  roads  and  other  ways, 
works,  and  conveniences  to  the  same  belonging,  or 
requisite  thereto  respectively;  provided  that  the  said 
sum  does  not  exceed  the  sum  of  414,100/.  in  the  whole, 
except  as  hereinafter  mentioned,  and  that  the  same  be 
divided  into  such  number  of  shares  as  hereinafter 
directed,  at  a  price  not  exceeding  100/.  per  share,  and 
the  money  io  to  be  raised  is  hereby  directed  and  ap^ 
pointed  to  be  laid  out  and  applied^  in  the  first  place, 
for  and  towards  the  payment,  discharge,  and  satisfac-^ 
tion  of  all  fees  and  disbursements  for  obtaining  and 
passing  this  act,  and  for  making  the  surveys,  plans- 
arid  estimates  incident  thereunto,  and  all  other  expenses 
relating  thereunto,  and  all  the  residue  and  remainder 
of  such  money  for  and  towards  making,  completing  and 
maintaining  the  said  canal,  branches,  and  otfier  the 
purposes  of  this  act.*' 

By  the  6Sd  section,  "  That  the  said  sum  of  414,100/. 
or  such  part  thereof  as  shall  be  raised  by  the  several 
persons  hereinbefore  named,  and  by  such  other  person 
or  persons  who  shall  or  may,  at  any  time  witliin  three 
calendar  months  from  the  time  this  act  shall  obtain  the 
royal  assent,  become  a  subscriber  or  subscribers  to  the 
said  navigation,  shall  be  divided  and  distinguished  into 
4141  equal  parts  or  shares,  at  a  price  not  exceeding 
100?.  per  share,  and  that  the  shares  shall  be  deemed 
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personal  esiafes^  and  shaU  be  transmiseible  as  such; 
^nd  that  the  said  4141  shares  sliall  be  and  are  hereby 
vested  in  the  said  several  subscribers  and  their  several 
and  respective  executors,  administrators,  and  assigns, 
to  their  and  every  of  their  proper  use  and  behoof,  pro- 
portionally to  the  sum  they  and  each  of  them  shall  seve- 
rally pay  and  subscribe  thereunto;  and  all  and  every 
the  bodies  politic  and  corporate,  and  all  and  every 
person  and  persons,  their  several  and  respective  suc- 
cessors, executors,  administrators,  and  assigns,  who 
shall  severally  subscribe  and  pay  the  sum  of  1002.,  or 
such  sum  or  sums  as  shall  be  demanded  in  lieu  thereof, 
towards  carrying  on  and  completing  the  said  intended 
navigation,  shall  be  entitled  to  receive,  after  the  said 
navigation  shall  be  completed,  the  entire  and  neat  dis- 
tribution of  one  41 41 /A  part  of  the  profits  and  advan- 
tages  that  shall  and  may  arise  and  accrue  by  virtue  of 
the  sum  and  sums  of  money  to  be  raised,  recovered, 
or  received  by  the  authority  of  this  act,  and  so  in  pro- 
portion for  any  greater  number  of  shares;  and  every 
body  corporate  or  politic,  person  or  persons  having 
such  property  of  a  4141th  part  or  slmre  in  the  said 
undertaking,  and  so  in  proportion  as  aforesaid,  shall 
bear  and  pay  an  adequate  and  proportional  sum  of 
money  towards  carrying  on  the  said  undertaking  in  the 
manner  by  this  act  directed  and  appointed/' 

The  66th  section  provides,  *^  That  in  case  the  said 
Company  of  Proprietors  shall  be  desirous  of  raising  a 
further  sum  of  200,000/.  hereinbefore  authorized  to  be 
raised,  or  any  part  thereof,  by  mortgage  of  the  said 
undertaking,  then"  they  may  ^*  borrow  and  take  up  at 
interest  all  or  any  part  of  the  said  further  sum  or  sums, 
upon  the  credit  of  their  said  navigation  and  undertake 
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ingy  as  to  them  shall  seem  fit  and  convenient^  and  they 
are  hereby  authorized  and  empowered  to  assign  and 
make  over  their  said  navigation  and  undertakings  and 
the  tolls,  rates,  and  duties  arising  and  to  arise  by  virtue 
of  this  act,  or  any  part  thereof,  as  a  security  for  any 
sum  or  sums  of  money  so  to  be  borrowed,  with  interest, 
to  such  person  or  persons,  or  his,  her^  or  their  trustee 
or  trustees,  who  shall  advance  the  same,  under  the 
common  seal  of  the  said  company,  by  the  following 
deed,"  (it  then  sets  forth  the  form  of  deed,)  *'  and  all 
and  every  person  and  persons  to  whom  such  mortgage 
OT  mortgages  shall  be  made  shall  be  equally  entitled  to 
his,  her,  or. their  proportion  of  the  said  tolls,  rates, 
duties,  and  premises,  according  to  the  respective  sums 
in  such  mortgage  or  mortgages  mentioned  to  be  ad- 
vanced, without  any  preference  by  reason  of  the  priority 
of  date  of  any  such  mortgage,  or  .on  any  other  account 
whatsoever;  and  the  money  so  to  be  borrowed  is  hereby 
directed  and  appointed  to  be  laid  out  and  applied  for 
and  towards  the  making,  completing,  and  maintaining 
the  said  navigation,  and  the  works  hereby  authorised 
to  be  made,  and  other  the  purposes  of  this  act/* 

By  the  67th  section  it  is  enacted,  *'  That  an  entry  or 
memorial  of  every  such  mortgage,  containing  the  date, 
names  of  the  parties,  and  sum  of  money  borrowed, 
shall,  within  sixty  days  next  after  the  date  thereof,  be 
entered,  gratis,  in  one  or  more  book  or  books  to  be 
kept  for  that  purpose,  by  the  clerk  to  the  said  company 
of  proprietors ;  which  book  or  books  shall  and  may  be 
perused  gratis  at  aD  seasonable  times  by  the  proprie* 
tors  or  creditors  of  the  said  navigation;  and  every 
person  to  whom  any  such  mortgage  shall  be  made,  or 
who  shall  be  entitled  to  the  money  thereby  secured. 
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may  firom  time  to  time  assign  or  transfer  his,  ber^  or 
their  right,  title,  interest,  or  benefit,  of,  in,  and  to  the 
principal  money  and  interest  thereby  secured,  to  any 
person  or  persons  whomsoever,  by  any  deed  or  instru- 
ment in  writing,  under  his,  her,  or  their  hand  and  seal, 
and  which  shall  or  may  be  made  in  the  words  or  to  the 
eflfect  following;** 

'  I,  (or  we,)  of  ,  in  consideration 

of  the  sum  of  paid  by  of  ,  do 

hereby  transfer  a  certain  mortgage,  made  by  the  Com- 
pany of  Proprietors  of  the  Lancaster  Canal  Navigation, 
from  Kirkby  Kendal  to  West  Houghton,  to  , 

bearing  date  the  day  of  ,  for  securing 

the  sum  of  and  interest,  and  all  my  (or  our) 

right  and  property  therein,  to  the  said  ,  his  (or 

her)  executors,  administrators,  or  assigns.  Dated  this 
-day  of  ,  in  the  year  of  our  Lord  •' 

Which  said  assignments  or  transfers  shall,  within 
sixty  days  after  the  date  thereof,  be  produced  and 
notified  to  the  said  clerk  to  the  said  Company  of  Pro- 
prietors, who  shall  thereupon  cause  an  entry  or  memo- 
rial to  be  made  thereof,  containing  the  date,  names  of 
the  parties,  and  the  sums  of  money  thereby  transferred, 
in  the  said  book  or  books  to  be  kept  for  entering  the 
said  original  mortgages ;  for  which  last-mentioned  entry 
the  said  clerk  shall  be  paid  the  sum  of  five  shillings ; 
and  after  such  entry  made  every  such  assignment  shall 
entitle  such  assignee,  his,  her,  and  their  executors, 
administrators,  and  assigns,  to  the  fiiU  benefit  of  the 
original  mortgage;  and  every  such  assignee  may  in  like 
manner  assign  again,  and  so  toiies  quoties;  and  it  shall 
not  be  in  the  power  of  such  person  or  persons  who 
shall  have  made  any  such  assignments,  at  any  time 
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afterwards  to  make  void,  release,  or  discharge  the  ori- 
ginal mortgage,  or  any  monies  thereby  secured^  or  any 
part  thereof;  and  the  interest  of  the  money  so  to  be 
borrowed  by  mortgage  as  aforesaid  shall  be  paid  half- 
yearly  to  the  several  persons  entitled  thereto,  in  pre- 
iGsrence  to  any  interest  or  dividends  due  and  payable 
by  virtue  of  this  act,  to  the  said  Company  of  Proprie- 
tors, or  any  of  them:  Provided  always,  that  no  person 
to  whom  any  such  mortgage  or  assignment  shall  be 
made  or  transferred  as  aforesaid,  shall  be  deemed  a 
proprietor  of  any  share,  or  capable  of  acting  or  voting, 
either  as  principal  or  by  proxy,  for  or  on  account  of 
having  lent  or  advanced  any  money  on  the  credit  of 
such  mortgage  or  assignment." 

By  section  79  it  is  enacted,  '^  That  it  shall  and  may 
be  lawful  to  and  for  the  several  proprietors  of  the  said 
navigation  to  sell  or  dispose  of  his,  her,  or  their  share 
or  shares  thereiUf  subject  to  the  rules  and  conditions 
herein  mentioned.;  and  every  purchaser  shall  have  a 
duplicate  of  the  deed  of  bargain  and  sale,  and  convey- 
ance, made  unto  him  or  her;  and  one  part  of  such 
deed,  duly  executed  by  the  seller  and  purchaser,  shall 
be  delivered  to  the  said  committee  or  their  clerk  for 
the  time  being,  to  be  fited  and  kept  for  the  use  of  the 
said  company,  and  an  entry  thereof  shall  be  made  in  a 
book  or  books  to  be  kept  by  the  said  clerk  for  that 
purpose,  for  which  no  more  than  two  shillings  and 
sixpence  shall  be  paid;  and  the  said  clerk  is  hereby 
required  to  make  such  entry  accordingly;  and  until 
such  duplicate  of  such  deed  shall  be  so  delivered  to  the 
said  committee  or  their  clerk,  and  filed  and  entered  as 
above  directed,  such  purchaser  or  purchaisers  shall 
have  no  part  or  share  of  the  profits  of  the  said  naviga- 
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tion,  nor  any  interest  for  his  said  ahare^  paid  unto  him, 
her,  or  them,  or  any  vote  as  a  proprietor  or  proprietors." 

The  83d  section  provides  also,  that  the  company 
'*  are  hereby  authorized  and  required  from  time  to  time 
to  nominate  and  appoint,  by  writing  under  their  hands, 
a  treasurer  or  treasurers,  and  one  or  more  receiver  or 
receivers  and  collector  or  collectors,  and  also  a  clerk 
to  the  said  Company  of  Proprietors,  taking  such  secu" 
rity  for  the  due  execution  of  their  respective  offices  as 
the  said  Company  oC  Proprietors  shall  think  proper; 
and  such  clerk  shall,  in  a  proper  book  or  books,  enter 
and  keep  a  true  and  perfect  account  of  the  names  and 
places  of  abode  of  the  several  proprietors  of  the  said 
intended  navigation,  and  of  the  several  persons  who 
shall  from  time  to  time  become*  owners  and  proprietors 
of  or  entitled  to  any  share  or  shares  therein,  and  of  all 
the  other  acts,  proceedings,  and  transactions  of  the 
said  Company  of  Proprietors,"  &c. ;  with  power  to  the 
|)roprietors  to  inspect  such  books,  &c. 

The  ISSd  section  provides,  "  That  the  said  Com- 
pany of  Proprietors  and  their  successors  shall,  and  they 
are  hereby  required  and  directed  to  take  a  sufficient 
security,  by  one  or  tstate  bond  or  bonds,  in  a  sufficient 
penalty  or  penalties,  from  their  treasurer,  receiver,  and 
collector  for  the  time  being  of  the  monies  to  be  raised 
by  virtue  of  this  act,  for  the  faithful  execution  by  such 
treasurer,  receiver,  and  collector,  of  his  and  their  office 
and  offices  respectively." 

The  folloxving  is  a  copy  of  the  judgment  of  Lord 
Lyndhnrst,  C.  delivered  5th  December  18^. 


ith  December 
1829. 


Lord  Lyndhurst,  C. — There  was  a  case  argued 
some  time  since  of  Brockbank,  re  Dihoorth  and  Corn^ 
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pany,  who  were  bankers  carrying  on  businefis  in  the  1832. 

county  of  Lancaster.     They  were  treasurers  of  the  ETpaite 

Lancaster  Canal   Company.      The  Lancaster  Canal  ^c'anJ"* 

Company  was  incorporated  by  act  of  parliament  in  the  Navioatiow 

'\y01IPANY« 

year  1792.  They  had  the  power  of  purchasing  and 
holding  lands  for  the  purpose  of  that  concern  as  a  cor- 
poration. They  held  and  now  hold  real  property,  and 
the  proceeds  arising  from  that  concern  are  proceeds 
arising  out  of  a  real  estate.  For  the  purpose  of  tar- 
rying  on  the  concerns,  it  became  necessary  to  raise  a 
certain  sum  of  money.  That  sum  of  money  was  raised 
by  subscription  for  shares,  and  the  shareholders  were 
entitled  to  be  reimbursed,  by  the  provision  of  the  act 
of  parliament,  out  of  the  profits  of  the  concern*  As 
the  cause  therefore  thus  stands,  those  profits  which 
the  shareholders  are  entitled  to  receive,  are  profits 
arising  out  of  the  real  estates.  But  there  is  a  clause  in 
the  act  of  parliament  by  which  the  general  law  and  the 
general  rule  in  this  respect  is  controlled.  By  an 
express  provision  in  the  act,  couched  in  the  most 
general  terms,  it  is  declared  that  these  shares  **  shall 
be  considered  as  personal  estate,  and  transmissible  as 
such.'*  Nothing,  as  I  have  observed,  can  be  more 
general  than  the  terms ;  but  it  is  contended  at  the  bar, 
in  the  first  place,  that  they  were  to  be  considered  as 
^rsonal  merely  for  the  purpose  of  transmission  to  the 
personal  representative  of  the  ahareholders:  but  the 
words  do  not  authorize  such  a  limited  construction. 
The  words  are,  that  they  **  shall  be  personal  estates, 
and  be  transmissible  as  such."  It  is  contended  that 
they  are  to  be.  considered  as  chattels  real.  On  what 
argument,  however,  that  is  founded,  I  find  it  difficult 
to  collect;  why  they  should  be  conadered  4U  chaltek 
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1 839.       real,  or  why  the  legkUture,  by  these  words,  meant  that 
£z  parte      ^Y  should  be  considered  as  chattels  real,  not  haviiig 
^Ca^IV^    ao  expressed  it,  I  find  no  means  whatever  of  ascer- 
^Cojtf  Ajlvf    ^'^'^'^'    "^^^  persons  who  are  shareholders  are  abso- 
hite  holders  of  the  entire  interest  in  the  property, 
whatever  that  is*    The  legislatiue  has  declared  it  diafl 
be  personal  estate^  and  there  is  nothing  whatever  in 
ihe  act  of  parliament,  that  I  can  discover,  at  all  ccm- 
trdling  the  effects  of  that  provision*    If  that  be  so«  the 
consequence  follows,  that  this  property,  if  held  by  the 
bankrupts  at  the  time  of  their  bankruptcy,  would  have 
passed  to  their  assignees :  but  that  is  not  the  question 
in  this  case.    The  question  is,  whether  the  property 
was  under  the  order  and  disposition,  not  of  the  bank- 
rupts, (because  DUworth,  one  of  the  bankrupts,  was  a 
afaereholder,)  and  whether  this  property  wa9  under  the 
order  or  disposition  at  all  of  Dilwarth,  as  the  iceputed 
owner.    Now  the  &cts  were  these :  at  the  time  DUwarii 
and  the  partners  became  treasurers  of  the  concern 
they  entered  into  a  bond  in  the  penalty  of  20,000/.,  for 
the  purpose  of  indemnifying  the  company  against  any 
loss  which  might  arise  in  consequence  of  their  fiiiling 
properly  to  account.   In  addition  to  this  bondi  DUworik, 
who  at  that  time  was  holder  of  345  shares,  transferred 
300  out  of  the  whole  number  to  the  company,  and  at 
the  same  time  executed  a  trust  deedi  by  which  the  com*- 
pany  undertook  to  pay  the  dividends  of  the  shares  to 
Dilworih,  until  there  should  be  some  default  in  the 
accounts  of  the  treasurer;  and  in  case  of  any  default 
they  were  to  have  the  power  of  selling  the  shares  to  the 
•stent  of  making  good  thfe  deficiencyt    By  the  pro- 
vision of  the  act  of  parliament  for  the  transfer  of  shares 
a Mrtain  comM  is  to  b^  pwauad;  a  particuhu:  form  of 
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instrument  b  to  be  executedi  which  is  set  out  in  the 
act  of  parliament.  It  is  provided  that  a  duplicate  shall 
also  be  executed,  and  that  that  duplicate  shall  be 
lodged  with  the  committee,  or  with  the  clerk  of  the 
committee,  and  it  shall  be  entered  in  a  book;  land  that 
until  these  forms  are  complied  with,  the  party  is  not  to 
be  entitled  to  receive  any  profits  of  the  shares,  -  or  to 
act  as  a  proprietor.  And  there  is  a  further  provision 
diat  the  names  of  th^  proprietors  shaO  be  entered  in  a 
book  to  be  kept  for  that  purpose  by  the  clerk  of  the 
concern*  In  this  case  the  provisions  were  not  compUed 
with ;  an  instrument  of  transfer  alone  was  executed^ 
and  that  was  deUvered  to  the  clerk.  No  duplicate  was 
executed,  nor  entry  made  of  the  execution  of  the  tran»- 
fer,  agreeably  with  the  provision  of  the  act  of  parlia* 
ment.  No  entry  whatever  was  made  indicating  that 
Dihoarih  had  ceased  to  be  a  proprietor;  and  it  is  quite 
obvious,  as  I  collect  fiK)m  the  transaction,  that  it  never 
was  intended  that  he  should  cease  to  be  the  apparent 
proprietor;  it  was  intended  that  this  should  be  a  mere 
security  in  the  hands  of  the  company,  to  be  made  use 
of  in  case  of  default  of  the  treasurers,  and  not  other- 
wise. It  is  perfectly  clear,  therefore,  taking  the  pro^ 
vision  of  the  act  of  parliament  and  the  trust  deed 
together,  that  during  the  whole  of  this  period  and  at 
the  time  of  the  bankruptcy,  DUwarth  was  entitled  to 
receive  the  dividends  on  his  shares:  it  was  perfectly 
clear  also,  that  he  was  entitled  to  a  vote  as  a  proprietor. 
There  seems,  therefore,  as  far  as  the  public  are  coifr> 
cerned,  to  have  been  no  alteration  in  th€f  apparent 
situation  of  Dihoorih;  he  had  originally' been  a  ^pro- 
prietor of  these  800  shares,  receiving  'the  >  dmdends, 
voting  as  a  proprietors  and  those  transactions  which 
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took  place  between  him  and  the  company  did  not  at  all 
vary  his  apparent  ^ituadon^  for  he  was  still  on  the 
books  of  the  company,  as  a  proprietor*  There  is  no 
entry  of  his  having  made  any  transfer  of  his  shares^  he 
was  still  entitled  to  receive  his  dividends,  and  still 
entitled  to  vote  as  a  proprietor.  I  should  therefore 
consider  that  he  had  the  order  and  dispositions  of  this 
property  as  the  apparent  owner,  and  I  think,  under 
the  circumstances,  the  property  passed  to  the  assignees. 
A  case  was  cited,  which  at  first  view,  without  looking 
at  the  act  of  parliament,  is  a  decision  adverse  to  the 
opinion  I  am  now  pronouncing.  The  case  to  which  I 
refer  is  the  case  of  the  VauxhcM  Bridge  Company  (a). 
In  the  act  of  parliament  which  established  that  com- 
pany there  was  a  clause  similar  to  that  contained  in  the 
present  act.  When  that  case  came  before  the  Vice- 
Chancellor,  it  is  remarkable  (according  to  the  report  of 
it)  that  it  was  argued  by  the  counsel  on  both  sidesj 
upon  the  assumption  that  thb  was  personal  property. 
Not  the  slightest  doubt  is  thrown  upon  that  question 
in  any  part  of  the  argument.  It  is  assumed  on  one 
side,  and  assented  to  by  the  other  throughout,  that  it 
is  personal  property.  After  the  argument  it  became 
necessary  to  refer  a  question  to  the.  Master,  and  the 
question  was  simply  this,  namely,  what  shares  were 
.  intended  to  be  comprehended  in  the  agreement  The 
Master  made  his  report,  and  the  case  came  again  before 
the  Courts  when  the  attention  of  the  Court  does  not 
appear,  by  the  ai^ument  of  counsel,  to  have  been 
directed  at  all  to  the  general  subject.  The  Court  at 
that  time,  without  having  the  act  of  parliament  before 
it,  declared  the  shares  to  be  real  estate;  and  in  conse- 


(tt)  1  0.  &  J.  101. 
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quence  of  that,  the  observations  to  which  I  refer  were       188£. 
thrown  out  by  the  learned  judge  who  presided  on  the      eJZ^ 
occasion.    It  does  not  appear  to  me  therefore  that  I     Lancaster 
am  oppressed  by  the  weight  of  that  authority.    I  cer-    Navioatiok 
tainly  should  feel  the  weight  of  it,  if  I  supposed  at  the 
time  the  attention  of  the  Court  had  been  directed  to 
the  clause  in  the  act  of  parliament  to  which  I  have  ad- 
verted.    I  do  not  think  therefore  that  that  case  can  be 
condderedy  under  tlie  circumstances  to  which  I  have 
referred,  as  governing  the  case  now  before  the  Court. 
And  I  am  of  opinion  therefore  that  these  shares,  or 
rather  the  benefit  of  these  shares,  passed  to  the  assig*   , 
nees  of  the  bankrupts. 

The  Solicitor ,  General,  Mr.  MoniagUy  Mr.  Duck'  ist  May  1832. 
worthy  and  Mr.  Snjanstont  for  the  petitioners.  Two 
questions  arise  on  the  present  petition,  First.  Whether 
the  canal  shares  are  in  their  nature  '^  goods  and 
chattels"  witliin  the  meaning  of  the  21  Jac.  1.  c.  19 
s»  11.  Secondly.  Taking  them  per  se  to  be  so,  whe- 
ther regard  being  had  to  the  circumstances  of  the  case, 
there  was  reputed  ownership  in  the  bankrupt,  or 
whether  they  are  not  de  facto  taken  out  of  the  opera- 
tion of  that  section,  and  a  good  equitable  mortgage 
made  of  them  to  the  petitioners. 

First.  By  the  1  st  section  of  the  canal  act  S3  Geo*  3.  c. 
101  •  the  proprietors  therein  named,  and  their  successors, 
are  declared  to  be,  "  for  the  purposes  of  the  act,  one 
body  politic  and  corporate,  by  the  name  of  the  Company 
of  Proprietors  of  the  Canal  Navigation,  and  by  that 
name  shall  have  perpetual  succession,  and  shall  have  a 
common  seal,  and  by  that  name  shall  and  may  sue  and 
be  sued ;  and  also  shall  and  may  have  power  and  au* 
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thoritj  io  purchase  lands  to  them  and  their  successors 
and  assigns  for  the  use  of  the  said  navigation,  widiout 
incurring  any  of  the  penalties  or  forfeitures  of  the 
statute  of  mortmain.*'  It  is  a  clear  principle  that,  withw 
out  express  enactment  to  the  contrary,  the  lands  pur* 
chased  by  the  corporation  would  be  real  estate.  If 
the  shares  of  the  company  are  of  such  a  nature  as  to 
have  no  connection  whatever  with  land,  then  indeed 
ihey  may  be  goods  and  chattels  withm  the  Bankrupt 
Act.  The  shares  are  strictly  real  estate,  and  the  only 
object  of  the  63d  and  69d  sections  of  die  act  is  to  limit 
the  conversion  of  the  money  into  land,  declaring  that  it 
shall  be  transmissible  as  money.  They  savour  of  the 
realty,  being  interests  deducible  therefrom,  and  are  to 
be  regarded  as  such  for  all  purposes,  except  fiir  the 
transmission  of  the  shares  to  personal  representatives. 
If  they  were  not  real  estate,  without  the  words  of  the 
68d  section,  for  what  purposes  could  those  words  be 
introduced  into  the  act  .^  Without  them  the  shares 
woidd  pass  in  the  same  manner  as  a  fee  simple :  yet  for 
other  purposes  the  act  does  not  render  them  less  real 
estate*  So  in  the  case  of  perpetual  annuities  in  the 
Stock  Act,  without  express  words  to  the  contrary,  they 
Would  pass  to  the  hein  The  act  does  not  declare  that 
they  shall  be  personal  estate;  but  that  they  shall  be 
^  deemed'  personal,  and  that  merely  for  the  purposes  of 
transmission.  There  may  be  such  a  thing  as  personal 
estate  in  land,  as  for  instance,  terras  for  years.  Yet 
they,  for  however  short  a  duration,  are  not  goods  and 
chattels,  but  personal,  savoring  of  the  realty.  If  tiiey 
iire  personal,  of  the  nature  of  goods  and  chattels,  they 
are  only  choses  in  action.  We  admit,  that  according 
to  the  case  of  RyaU  and  Holle  (a)  choses  in  action^ 

(a)  1  Atk.  165. 
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unconnected  with  land,  come  within  the  designation  of 
goods  and  chattels.  But  then  choses  in  action  are  not 
capable  of  assignment  by  law,  yet  these  sharefi  are 
capable  of  assignment,  and  therefore  are  still  real, 
though  by  the  act  transmissible  as  personal.  Can  it  be 
contended  that  these  shares  are  only  aliquot  shares  of 
the  money  subscribed  ?  Is  not  the  money  sutill  in  land 
and  deprived  altogether  of  its  properties  as  money  ? 
What  are  the  profits  ?  Not  the  interest  of  the  money, 
but  the  produce  of  the  land  through  and  over  which 
the  canal  runs.  Suppose  the  whole  company  were 
broken  up,  the  proprietors  would  be  enlatledto  an 
aliquot  portion  of  the  land,  or  the  produce  of  it  when 
sold.  And  the  objects  of  the  Courts  has  always  been 
to  prevent  any  thing  which  savours  of  the  realty  from 
coming  under  the  operation  of  the  statute  of  James. 
That  statute  has  never  been  extended  to  property  held 
by  title.  Goods  and  chattels,  even  affected  by  a  trust, 
have  been  held  not  subject  to  it. 
As  to  the  first  point  the  following  cases  were  relied 


on 


Rexv.  Bates  (a) f  Rex  v.  Hull  Dock  Company  {b); 
Buckeridge  v.  Ingram  (c),  Portv,  Turiofi{d)^  Rome  v. 
Galliers  {e\  Home  v.  Baker  {f\.  Jones  v.  Gibbons  {g); 
Thomborough  v.  Baker  (A),  Knapp  v.  WiUiams  (f  )j 
Finch  y.  Squire  (i). 

Second.  We  contend  the  reputed  ownership  in  these 
shares  was  not  in  the  bankrupt.  They  are  not  wares, 
goods  and  chattels,  Hke  goods  in  a  man's  shop,  capahl^ 
of  misleading  the  public,  which  it  was  the  object  of  the 
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(B)3Pn.341.  (fr)lT.R.919.  (<r)  2Ve8.J.d51. 

(ci)  2  Wil8.  (Seijt.)  169.        (e)  2  T.  R.  133.        (/)  9  East.  215. 
(g}  9  Vet.  407.         (fc)  3  Swan.  628.  (t>  4  Yes.  480,  in  note, 

(k)  10  Ves.  41. 
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legislatuTe  to  prevent.  Nor  are  they  transmissible  in 
the  way  of  goods  and  chattels ;  but,  on  the  contrary, 
they  require  all  the  solemnity  of  deeds  to  pass  them. 
Besides  which,  the  company,  (as  far  as  these  shares, 
which  are,  strictly  speaking,  mere  untangible,  incorporeal 
rights,  are  capable  of  actual  possession,)  were  the  per* 
sons  in  possession  of  the  property,  and  Dilwortk  .could 
not  be  reputed  owner  of  such  incorporeal  rights  in  such 
a  manner  as  to  deceive  the  public  as  to  the  extent  of 
credit  to  be  placed  on  his  means  in  consequence  of  them, 
as  the  statute  requires,  Th^  receipt  of  dividends 
could  not  make  him  the  reputed  owner  of  the  shares, 
for  that  mast  have  been  unknown  to  the  world ;  any 
person  might  by  enquiry  at  the  office  of  the  company 
have  agcertained  who  was  the  true  owner.  It  is  said 
that  the  provisions  of  this  act,  pointing  out  the  mode  of 
transfer,  have  not  been  complied  with,  and  therefore 
that  Do  interest  passes  to  the  petitioners.  The  act 
provides  for  the  assignment  to  third  persons,  but  pre- 
scribes no  particular  mode  of  transfer  to  the  company 
themselves.  [Lord  Chancellor.  Surely  does  not  that 
come  within  the  79th  section  ?]  We  contend  not.  Our 
view  of  the  statute  is,  that  the  forms  were  required 
merely  as  an  indemnity  to  the  company,  and  for  their 
safety  alone  inserted  in  the  act.  If,  however,  in  a 
transaction,  wherein  they  were  personally  concerned, 
they  choose  to  forego  the  compliance  with  these  forms, 
they  were  at  liberty  to  do  so,  and  are  not  to  be  affected 
by  such  omission,  which  cannot  aflect  the  public  at 
large.  -At  all  events  no  such  form  is  expressly  re- 
quired in  such  case  by  the  act;  and  as  the  company  are 
not  incapacitated  from  taking  any  share  to  itself  (a),  the 


(a)  See  Netwn  v«  London  Amuranee  Company,  2  Sim.  &  S.  292. 
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ordinary  ruks  of  law  ought  alone  to  be  resorted  to  ad  1832. 
goyerning  this  transaction.  Therefore^  we  contend  that  ExMffie 
a  failure  in  that  form  of  transfer  which  was  prescribed  Lancaster 
for  other  transferees,  in  order  that  the  company  might  Navigatiow 
have  notice  of  it^  cannot  affect  the  company.  Suppose 
then  for  the  sake  of  argument,  these  shares  to  be  a 
chose  in  action,  can  it  be  contended  that  an  assignment 
of  a  chose  in  action  prior  to  bankruptcy  is  not  good,  where 
notice  is  given  to  the  debtor  ?  Here  the  company  itself 
is  the  debtor  in  respect  of  the  dividends  payable  on  the 
shares,  and  therefore  manifestly  have  notice  of  their 
own  acts.  Look  also  to  the  words  of  the  66th  section ; 
the  mortgagee  un  der  this  section  would  take  an  interest 
in  land,  and  yet  the  conveyance  is  to  the  executors  of 
the  mortgagee.  Now  if  the  company  had  mortgaged 
the  whole  concern,  the  mortgagee  would  not  take  the 
property  as  goods  and  chattels,  but  evidently  as  an  in- 
terest in  land,  and  out  of  the  words  of  the  72d  section 
of  the  Bankrupt  Act.  And  if  the  whole  would  pass  as 
land,  why  should  a  part  of  the  whole  pass  in  a  different 
manner,  as  goods  and  chattels  ?  Again :  suppose  any 
party  had  devised  these  shares  to  a  charity,  would  not 
the  devise  come  within  the  mortmain  acts  as  savouring 
of  the  realty  and  as  being  an  interest  in  land,  and  there- 
fore bad  ?  Again :  the  case  of  the  VauxhaU  Bridge 
Company  (a)  is  precisely  similar  to  the  present,  except 
by  the  introduction  of  the  words  "  and  not  of  the  nature 
of  the  realty,'*  and  that  case  was  decided  in  our  favour. 
[Lord  Brougham,  I  cannot  conceive  that  the  V.  C.  in 
that  case  had  his  attention  particularly  called  to  that 
addition,  otherwise  his  judgment  goes  too  far.]  Even 
supposing  that  according  to  the  79th  section  no  interest 

(a)  1  G.  &  J.  101. 
VOL.  I.  F  F 
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in  the  profits  will  pass  to  the  company  till  the  fonns  are 
complied  with ;  yet  an  assignee  must  have  an  interest 
in  the  property,  if  not  in  the  profits,  and  all  we  here 
contend  for  is,  the  advantage  of  an  equitable  mortgage. 

In  Nelson  v.  London  Assurance  Company  (a)  where 
it  was  held  that  the  company  had  no  lien,  there  was  a 
clause  in  their  charter,  that  till  some  order  or  resolution 
of  the  directors  to  the  contrary,  the  proprietor  should 
be  allowed  to  receive  the  dividends,  and  to  sell  and 
transfer :  there  being  therefore  no  such  order  or 
resolution,  how  could  the  company  have  a  lien  against 
the  terms  of  their  own  charter?  That  case  cannot 
govern  the  present,  for  in  this  a  formal  transfer  of  his 
interest  has  been  made  by  the  individual  shareholder. 

The  form  required  by  the  act  was  merely  to  give  to 
the  company  itself  notice  of  the  transaction.  It  is  not 
the  formality  or  informality  of  the  mode  of  transmission 
that  is  to  govern  the  validity  of  it,  but  the  sufficiency  or 
insufficiency  of  the  notice  that  is  given.  If  the  in- 
formality of  transfer  be  accompanied  with  notice,  the 
transaction  will  be  binding;  but  however  formal,  if  there 
be  no  notice  it  must  be  invalid.  Here  the  notice  was 
complete,  the  company  being  at  one  and  the  same 
time,  the  parties  liable  to  pay  the  dividends  on  the 
shares,  and  the  transferee  of  the  interest  in  them. 

As  to  the  second  point,  the  following  cases  were  also 
cited : — 

Greening  v.  Clarke  {b\  Lucas  v.  Dorrien(c).  Row 
V.  Dawson  {d),  Yates  v.  Groves  {e),  Ryally,  Rolle{f), 
Gordon  v.  East  India  Company  (g). 


(a)  2  Sim.  &  S.  292.         (b)  4  B.  &  C.  316.         (c)  7  Taunt.  278. 
(d)  1  Vea.  Sen.  331.        («)  1  Ves.  J.  280.        (/)  1  Ve8,Sen.  374. 
(g)  7  T.  R.  228. 
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Sir  E.  B.  Sugderny  Mr.  Knight,  and  Mr.  Geldart, 
for  the  assignees.  If  the  argument  on  the  other  side 
be  good  as  to  the  nature  of  the  property  in  the  shares 
in  question,  viz.  that  it  is  real,  then  in  the  case  of  every 
corporation  that  is  possessed  of  realty,  each  indivi- 
dual corporator  would  be  possessed  of  real  estate.  He 
would  in  right  of  it  be  entitled  to  vote  in  elections  for 
parliament,  and  qualified  to  sport  and  to  exercise  all 
the  rights  attaching  to  real  property.  But  it  would 
be  as  great  an  absurdity  to  suppose  he  could  have 
such  rights,  as  to  contend  that  he  could  enter  and 
enjoy  or  grant  leases  of  the  land.  On  the  contrary, 
even  if  he  go  upon  the  land,  (or  in  this  case,  on  the 
towing-path,)  he  is  liable  as  a  trespasser ;  yet  who  ever 
heard  of  a  man  being  a  trespasser  on  his  own  property? 
The  real  estate  is  possessed  by  all  the  corporators, 
quasi  a  corporation,  which  alone,  as  a  body,  and  not 
the  component  members  of  it,  has  the  seisin  of  the 
estates;  and  we  contend  that  even  if  there  had  been  no 
such  words  in  this  act  of  parliament,  the  heir  could  not 
have  taken.  The  words  of  the  act  as  applicable  to  the 
rights  of  transfer  by  an  individual  shareholder,  are  '^  his 
share\a\  but  when  the  corporation  is  authorized  to  mort- 
gage, &c.  and  only  then,  the  words  used  are  "  the  na'- 
vigation  and  undertaking/*  mesLning  the  real  estate  (6). 
The  corporation  has  the  fee  simple,  and  the  individuals 
only  the  shares  in  the  profits.  An  individual  cannot  put 
an  end  to  the  concern  and  claim  his  share  in  the  land. 
But  if  the  individuals  possess  the  fee  simple,  have  they 
not  all  the  rights  attaching  on  real  estate  as  tenants  in 
common  ?  Here,  however,  by  the  act  itself,  upon  certain 
conditions,  namely,  the  payment  of  tolls,  the  public 


1832. 

£x  parte 
Lancaster 

Canal 
Navigation 
.  Company. 


(a)  Sec.  79. 
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have  as  much  right  to  navigate  and  to  exgoy  the  land  as 
any  individual  shareholder  can  have. 

As  to  this  being  a  chattel  reaL  It  is  well  settled 
that  a  chattel  real  can  only  exist  for  a  definite  period. 
Its  definition  in  Bla.  Com*  (a)  is,  they  "  are  such  as 
concern  or  savour  of  the  realty,  being  interests  issuing 
out  of  or  annexed  to  real  estates,  having  the  quality  of 
immobility,  which  denominates  them  r^o/,  but  wanting 
the  other,  viz.  a  sufficient  legal  indeterminable  durar- 
tion;  the  want  of  which  constitutes  them  chattels* 
The  utmost  period  for  which  they  can  last  is  fixed  and 
determinate,  either  for  such  a  space  of  time  certain,  or 
till  such  a  particular  sum  of  money  be  raised  out  of  such 
a  particular  income/*  If  a  grant  of  land  is  for  a  thou- 
sand years,  it  is  then  even  a  mere  chatteL  [Lord 
Brougham.  Or  if  for  so  long  as  grass  grows  or  rain 
falls.]  But  it  cannot  be  for  an  indefinite  period. 
There  must  be  a  reversion  in  fee  in  some  person.  Yet 
these  shares  have  no  such  properties ;  the  property  of 
them  is  indefinite,  and  therefore,  as  it  cannot  be  con- 
tended that  they  can  rank  higher  than  chattels  real, 
they  must  fell  in  the  scale  of  the  legal  divisions  of  pro- 
perty, and  be  placed  under  the  denomination  of  mere 
personal  chattels.  The  statute  declares  them  to  be 
personal,  and  the  words  **  and  shall  be  transmissible 
as  such,"  are  only  added  to  strengthen  and  not  to 
weaken  that  declaration. 

The  question  whether  or  not  these  shares  would 
come  within  the  mortmain  act  does  not  apply*  If  that 
doctrine  would  apply,  then  for  the  same  reason  a  legaqy 
issuing  out  of  land  would  not  come  within  the  Bank- 
rupt Act. 


(a)  Vol.  ii.  p.  386. 
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Besides,  if  they  were  real  estate,  then  a  prerogative 
probate  would  be  necessary  in  case  of  a  will  concerning 
them ;  but  in  Ex  parte  Home  {a\  Lord  Tenterden  has 
decided  that  they  are  personal  and  that  therefore  a 
consistorial  probate  is  sufficient. 

Ab  to  the  second  question,  none  of  the  forms  required 
by  the  Can^l  act  have  been  complied  with,  to  render 
the  transferee  of  these  shares  the  true  owner.  There 
is  no  entry  of  the  transaction  in  the  books  of  the  com- 
pany. The  bankrupt's  name  stands  unaltered  as  a 
proprietor  of  them  in  the  dividend  book.  The  mere 
notice  which  the  company  possessed  is  not  sufficient  to 
do  away  with  the  enactments  of  the  statute ;  and  it  is 
not  to  be  supposed  that  the  company  would  have  re- 
garded this  as  a  binding  transaction  against  them  had 
the  transferee  been  a  stranger.  By  the  whole  nature  of 
the  transaction  there  is  nothing  which  takes  from  the 
bankrupt  the  delusive  credit  he  obtained  as  the  sup- 
posed proprietor  of  the  shares,  and  therefore  they  must 
pass  to  his  assignees.  lAngham  v.  Biggs  (A),  Dearie 
T.  Hall {0)9  Longman  v.  Tripp  {d). 


1832. 

Ex  parte 
Lancaster 

Canal 

Navigation 

Company. 


The  Solicitor  Oeneral  in  reply  stated,  that  as  a  fact, 
he  knew  that  the  point  in  question  was  discussed  in 
the  VauxhaU  Bridge  Case,  and  was  fully  before  the 
Court,  and  that  a  case  for  his  opinion  had  been  laid 
before  Mr.  Bell,  who  was  the  counsel  for  the  assignees, 
in  which  he  gave  an  opinion  that  the  shares  were  not 
within  the  statute,  and  therefore  he  would  not  advise 
an  appeal. 

Even  admitting  that  there  was  a  reputed  ownership. 


(a)  7B.&C.6a2. 
(c)  3  Ross.  1. 


(b)  1  B08.  &  PulL  8S. 

(<0  2  6.  &  P.  New  Rep.  67. 
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ISS2.       yet  he  contended  that  it  was  capable  of  a  trust.    The 

_;  party  receiving  the  dividends  might  be  a  mere  trustee. 

LAvcASTsa     And  supposing,  for  instance,  these  shares  had  been  the 

Canal 

Navigation    Subject  of  a  settlement,  then  it  was  clear  the  assignees 

Company 

could  not  take  them.  In  such  case  the  parties  would 
stand  in  precisely  the  same  relation  as  in  this,  and  the 
property  could  not  pass  to  the  assignees. 

His  Lordship  took  time  to  consider  his  judgment. 

Lord  Chancellor. — In  this  case  I  shall  affirm  the 
judgment  of  Lord  Lyndhursi^  which  is  appealed  from. 
The  Solicitor  General  was  kind  enough  to  hand  me 
up  a  case  laid  before  Mr.  Bell.  I  thought  at  the  time 
the  Solicitor  General  read  it,  that  the  3d  section 
of  the  Yauxhall  Bridge  Act  had  not  been  before 
His  Honor  the  present  Master  of  the  Rolls*  On 
reading  the  case  myself,  I  am  quite  convinced  it 
had  not  been  brought  before  His  Honor.  This  is  quite 
clear  from  the  report  of  what  fell  from  His  Honor  on 
that  occasion.  It  does  not  support  the  decision  of  the 
VauxhaU  Bridge  Case  which  goes  a  great  deal  too  far 
(and  must  be  independent  of  that  clause) ;  it  goes  to 
this,  that  if  there  are  shares  of  a  trading  company,  and 
that  trading  company  is  possessed  of  an  acre  of  real 
property,  if  it  is  a  house  where  they  carry  on  their 
business,  or  a  cart-lodge  next  to  the  house,  if  th  y  are 
seised  of  any  real  property,  the  shares  of  each  pro- 
prietor are  not  within  the  statute,  but  are  excluded 
altogether. 

The  petition  was  dismissed  with  costs  (a). 

(a)  It  is  much  to  be  regretted  that  the  learned  judge  gave  do  farther  rea- 
sons for  his  decision^  a  case  of  so  much  importance  to  the  mercantile  woild. 
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It  will  be  mnembered  that  it  was  decided  at  the  moment  when  that  learned         1 832. 

judge  had  for  a  short  time  resigned  the  Great  Seal,  and  little  time  was  left 

for  him  to  give  judgment  in  many  other  important  matters  which  had  in  like      Lancaster 

manner  been  heard  before  him.  Canal 

Navigation 
Company. 


Ex  parte  William  Benson. — In  the  matter  of  John 

DiLWORTH,    MORLEY    ArTHINGTON,    and    Robert      coram  Lord 
BiRKETT.  ^^ftl 

This  was  a  petition  of  appeal  from  an  order  of  the  hablTof \ndoTs- 
Vice-ChanceUor,  made  on  the  gist  day  of  October  1828,  j^f^'^t  My 
which  directed  that  the  petition  should  be  dismissed,  hand"  bfii's'  not 
and  that  the  present  petitioners  should  pay  the  re-  **"®*jlj*^**5®^ 
spondents,  the  assignees,  their  costs  (a).  '^^  the  passbook 

The  bankrupts  in  this  case,  in  the  month  of  February  credit  to  the  full 

/  ^  ^  amount    By 

1826,  carried  on  the  business  of  bankers  at  Lancaster,  the  custom  of 

the  bank  the 

and  Barclay  &  Co.  were  their  agents  in  London,  who  customers  were 
were  in  the  habit  of  advancing  money  to  the  bankrupts  draw  for  the 
in  the  way  of  their  business ;  so  that  in  December  1825  buis"" 


imroe- 


a  large  balance  was  due  to  them  by  the  bankrupts,  b^nk  was^at*^^ 
At  that  time,  Barclay  &  Co.,  upon  a  request  for  further  ^*^^*^s^ifbfus 
advances,   required    additional  security  for   the  then  a***>X***°^ 

*  ''  fit.    Tiiere  was 

present  and  future  advances.     It   also  appeared  that  no  evidence  of 

^■8  KnowieuG^e 

the  bankrupts  had  been  in  the  habit  of  receiving  from  of  this  custom, 

and  A.  swore 

(o)  The  facts  of  this  case  are  similar  to  those  in  Ex  parte  r/wmpKm,  1  authoritv 

Mont.  &  M.  102,  which  was  in  the  same  bankruptcy,  and  this  case  was  to  £.  to  nego- 

considered  at  that  time  as  governed  by  the  decision  of  the  V.  C.  there  given,  *ia*«  them,  but 

and  was  one  of  the  three  petitions  mentioned  at  the  end  of  that  xeport  as  only  that  fi. 

decided  accordingly.  might  receive 

the  value  when 
at  maturity  ;  that  he  never  drew  on  account  of  any  bill  till  after  it  was  due ;  that  the  balance 
of  accounts,  independent  of  the  bills,  was  always  in  his  favour ;  and  that  he  never  received 
more  than  one  such  bill  (deposited  by  another  customer)  in  answer  to  his  cheques.  B. 
having  negotiated  them  to  C.  as  a  security  for  a  debt,  and  B.  becoming  bankrupt  before  the 
bills  were  due  -.—  Held,  that  they  did  not  pass  to  B.'s  assignees,  and  therefore  A.  was  entitled 
to  be  indemnified  from  the  surplus  security  in  the  hands  of  C. 


Benson. 
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\SS2.       dieir  customers  (and  among  others,  from  the  petitioner) 
El  parte      short  bills,  and  indorsing  them  over  to  Barclay  &  Co. 
as  a  security  for  their  debt 

At  the  time  of  paying  the  bill  of  exchange  in  question 
into  the  house  of  the  bankrupts,  and  up  to  the  time  of 
their  bankruptcy,  the  bankrupts  were  considerably  in- 
debted to  the  petitioner,  he  never  having  had    any 
advance  of  money  by  them  over  and  above  his  funds  in 
dieir  hands,  but  on  the  contrary,  having  always  had  a 
balance  due  to  him  from  them.    The  bill  in  question 
was  paid  into  the  bank  by  the  petitioner  on  the  S4ih 
December  18S5,  being  drawn  for  140/.  10«,  on  the  19th 
November  1825  by  one  Green,  at  three  months,  in 
feivour  o{  Batter sby,  w^onJones,  Lloyd  &  Co.of  Liondon; 
and  indorsed  to  the  petitioner,  by  whom  it  was  deposited 
in  the  hands  of  the  bankrupts  for  the  purpose  of  their 
obtaining  the  payment  of  it  on  account  of  the  petitioner 
when  it  became  due ;    and,   as    the  petition  aUeged, 
the  bankrupts  had  no  authority  to  deposit  or  pledge  the 
bill,  nor  to  dispose  of  it  for  any  other  purposes.    The 
bankrupts,  however,  remitted  the  bill  to  Barclay  &  Co. 
who  received  the  proceeds  when  due,  after  the  bank- 
ruptcy, and  carried  the  amount  of  it  to  the  credit  side 
of  the  bankrupts'  account.     The  petitioner  demanded 
payment  of  the  bill  from  the    assignees,  which  was 
refused. 

The  original  petition  prayed  that  it  might  be  declared 
that,  after  satisfying  the  previous  lien,  if  any,  of 
Barclay  &  Co.,  the  petitioner  was  entitled  out  of  the 
proceeds  of  the  securities  belonging  to  the  bankrupts 
in  the  hands  ot  Barclay  &  Co.  at  the  time  of  the  bank- 
ruptcy, to  be  paid  the  amount  of  the  bill  in  question, 
with  interest  from  the  time  when  the  amount  of  it  was 
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received  by  Barclay  &  Co.  and  applied  by  them  ia        1832. 
redaction  of  the  debt  due  to  them  from  the  bankrupt;       ^Tparte 
and  with  liberty  to  prove  for  the  deficiency.  Benson. 

The  aflidavits  in  support  of  the  original  petition 
stated,  that  the  balance  of  the  cash  account  between 
the  petitioner  and  the  bankrupts,  had  always  been  in 
favour  of  the  petitioner.  That  at  the  time  when  he 
paid  any  bilb  into  the  bank,  they  were  specifically 
entered  as  bills  in  the  pass  books,  and  distinguished 
firom  cash  pajrments.  That  the  petitioner  never  gave 
authority  to  the  bankrupts  to  discount  them,  and  he 
was  entirely  ignorant  of  such  authority  being  given  by 
the  bankrupts  to  Barclay  &  Co.  That  the  bilb  were 
only  deposited  as  bills  of  which  the  bankrupts  were  to 
receive  the  amount  when  due.  That  the  petitioner 
had  never  drawn  on  the  bank  on  account  of  any  bills 
paid  in  by  him,  until  after  the  same  became  respec- 
tively due. 

The  affidavits  in  opposition  stated,  tiiat  when  the 
biDs  were  paid  in,  the  customer  was  always  at  liberty 
to  draw  to  the  fiill  amount  of  the  bills  before  they  be* 
came  due.  These  bilb  were  abo,  by  a  general  custom 
of  the  bank  and  of  all  Lancaster  banks,  paid  away  to 
customers  generally  as  cash,  in  answer  to  their  cheques* 

Mr.  Spence,  and  Mr.  Booths  for  the  appellants. 
This  case  is  in  all  its  circumstances  similar  to  Ex  parte 
ArmiMead{a)y  and  Thompson  v.  Giles  {b)  and  ought  to 
receive  a  similar  decision.  Without  positive  proof  on 
the  part  of  the  bankers  of  the  assent  of  the  customer 
that  tiiey  should  negotiate  the  biH  in  question,  they 
could  have  no  right  to  do  so.      Here  too,  the  cash 

(a)  2  Glynn  &  J.  37L  (6)  2  B.  &  C.  422. 
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1832.        balance  always  being  in  favour  of  the  petitioner,  and 

Ex  parte       ^^  never  having  drawn  on  account  of  any  bill  deposited 

ENsoK.      y^y  j^j^  ^  -^^  arrival  at  maturity,  the  bankrupts  could 

acquire  no  species  of  right  to  the  bills  to  entitle  them 
to  negotiate  them  to  a  third  party.  In  the  case  of 
Ex  parte  Thompson  (a)  there  did  not  appear  to  have 
been  any  cash  payments  by  the  customer,  but  all  his 
transactions  were  carried  on  by  short  bills,  and  unless 
that  fact  were  sufficient  to  distinguish  it  from  Ex  parte 
Armitstead,  and  from  this  case,  it  could  not  be  con- 
sidered as  a  case  of  any  authority  after  the  decision 
of  Lord  Lyndhurst  in  Ex  parte  Armitstead* 

Sir  E.  Sugden,  and  Mr.  Geldart^  for  the  respondents, 
the  assignees.  Besides  the  general  custom  of  bankers, 
and  the  right  of  the  customer,  to  draw  on  the  bills  as 
soon  as  they  are  paid  in  and  before  their  arrival  at 
maturity,  being  sufficient  to  establish  the  right  of  the 
bankers  to  negotiate  them,  there  is  no  reason  why  the 
customer  should  have  a  right  to  follow  the  bills  into  the 
hands  of  third  parties,  or  to  claim  them  against  the 
assignees,  any  more  than  if  they  had  been  so  many 
bank-notes*  When  paid  into  the  bank  they  were 
regularly  indorsed  by  the  petitioner,  which  prima  facie 
gave  the  bankers  a  right  to  negotiate  them.  The  peti- 
tioner had  taken  some  short  bills,  deposited  by  other 
persons,  in  payment  of  his  cheque,  and  therefore  must 
have  been  aware  of  the  custom,  and  ought  to  be  bound 
by  it.  He  might  have  been  entitled  to  the  delivery  up 
of  the  bills  had  he  ever  given  instructions  not  to  negotiate 
them;  that  however  he  had  never  done:  or  if  they  had 
been  remitted  to  the  bankrupts  for  any  particular  purpose, 

(a)  1  Moot,  fie  M.  102. 
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for  which  they  were  ultimately  never  required,  he  might        1 832. 
have  recovered  them;   but  that  is   not    the   present       y^x. parte 
case.    The  fact  also  of  the  bills  being  indorsed  by  the       i^^^nson. 
petitioner  on  depositing  them,  evinces  the  intent  that 
they  should  be  rendered  negotiable,  or  else  for  what 
purpose  could  such  an  indorsement  be  made?    This  case 
comes  within  the  principal  of  Ex  parte  Sargeant  (a), 
from  these  circumstances  of  proof  of  the  knowledge  in 
the  customer  of  the  general  method  in  which  the  bank- 
rupts carried  on  their  dealings  in  respect  to  short  bills. 

Mr.  Spence^  in  reply.  In  this  case  there  appears  in  fact 
to  have  been  but  one  payment  of  a  cheque  by  a  short 
bill  of  this  description,  and  the  receipt  of  that  alone  is 
not  sufficient  to  indicate  any  knowledge  of  the  custom. 
Upon  the  receipt  of  that  bill,  the  petitioner  became  a 
bond  fide  holder,  and  was  entitled  to  avail  himself  of  it 
accordingly.  He  was  not  bound  to  inquire  into  the 
manner  by  which  the  bankrupt  acquired  the  possession 
of  it,  or  investigate  their  title  to  negotiate  it.  The  case 
of  Ex  parte  Thompson  has  been  virtually  overruled, 
as  being  irreconcilable  with  Ex  parte  Sargeant  and 
Ex  parte  Armitsiead,  unless  the  facts  distinguish  it  from 
these  latter  cases. 

The  Lord  Chancellor* — I  feel  great  difficulty  in 
distinguishing  the  case  of  Thompson  v.  Giles,  as 
adopted  and  affirmed  by  Lord  Lyndhurst,  from  the 
principle  on  which  the  present  case  is  put.  One  of  the 
earned  judges  (6)  in  Thompson  v.  Giles  seems  to  have 
been  disposed  to  consider  it  as  a  question  of  fact :  but 
Mr.  Justice  Holroyd  thought  differently,  and  that  it 

(a)  1  Rose,  153.  (6)  Mr.  Jiutice  Bayley. 
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1832.  was  8  question  of  law.  I  do  not  mean  that  he  actually 
Ex  parte  ^^7^  ^^*  ^^^  ^'^'^  ^^  observation  he  makes,  he  considers 
Benson.  ||.  ^^  establishing  a  proposition  in  point  of  law.  It  did 
not  go  further  than  the  case  of  Giles  v.  Perkins  {a).  It 
has  been  said  that  Thompson  v.  Giles  went  further  than 
Giles  V.  Perkins,  though  in  fact  Giles  v.  Perkins  was  a 
stronger  case :  but  since  the  case  of  Criles  v.  Perkins, 
we  have  the  dictum  of  Lord  Eldon  in  Ex  parte  Sar^ 
geanif  and  it  is  not  very  difficult  to  reconcile  this  with 
Lord  Ellenborough*3  decision  in  Criles  v.  Perkins.  The 
difference  between  Giles  v.  Perkins  and  Thompson 
V.  Giles  is,  that  the  former  does  not  appear  to  have 
received,  much  consideration  by  the  Court.  The  con- 
trary is  the  fact  with  reject  to  the  latter  case;  for 
Thompson  v.  Criles  appears  to  have  received  much 
consideration.  There  is,  I  think,  a  difference,  and  a 
material  difference,  between  the  case  of  Ex  parte 
Sargeant  and  the  present  case;  and  there  is  a  difference 
again  between  the  cases  of  Ex  parte  Sargeant  and 
Thompson  v.  Giles.  Mr.  Baron  Bayley  refers  to  it  in 
his  judgment.  The  case  of  Mason  v.  Giles  has  also 
been  referred  to,  and  as  there  seems  to  have  been  some 
little  doubt  whether  or  not  the  facts  which  have 
been  stated  to  exist  in  it  are  to  be  found  in  the  special 
•  case  as  ultimately  admitted  by  the  parties,  I  think  that 
would  be  better  decided  by  reference  to  the  paper 
books.  I  shall  take  an  opportunity  of  seeing  how  the 
facts  are  there  mentioned.  Thompson  v.  Giles  appears 
to  have  been  considered  as  overruling  that  case  from  an 
additional  fact  (if  it  was  additional)  which  caused  it  to 
differ  ttom  it  I  certainly  feel  there  is  a  difference  be- 
tween the  present  case  and  Ex  parte  Thompson.  At  the 

(a)  9  East,  13. 
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same  time  I  do  not  see  how  Ea  parte  Thompson  can  be 
severed  in  principle  from  Thompson  v.  Giles  and  Ex  £x  parte 
parte  Armitstead.  I  think  it  is  much  more  dear  to  distin- 
guish between  that  case  and  these  two  cases,  than  that 
there  should  be  a  perfect  discrepancy  in  the  judgments. 
The  case  is  of  considerable  importance.  I  shall  there- 
fore look  at  the  affidavits  before  I  ultimately  decide. 

With  respect  to  the  costs,  I  do  not  think  I  can  give 
the  appellants  the  costs  of  this  appeal.  The  assignees 
representing  the  estate  were  bound  to  come  forward. 
They  have  not  been  put  in  possession  of  any  judgment 
of  the  Commissioners,  and,  therefore,  must  have  their 
costs  out  of  the  estate. 

The  Lord  Chancellor  took  time  to  consider  his  judg- 
ment. 

The  Lord  Chancellor  reversed  the  order  of  the       May  12. 
Vice-Chancellor,  but  without  costs.     The  costs  of  the 
assignees  to  be  paid  out  of  the  estate  (a). 

(a)  The  same  oVservatlons  apply  to  this  case  as  contained  in  the  note, 
ante,  pp.  434,  435,  thia  case  having  heen  similarly  circumstanced. 


Ex  parte  George  Smith  and  Arthur  Wilcoxon. — 
In  the  matter  of  Samuel  Harrison  and  Frederick 
Henry  Graham.  cimrt^Bmew, 

XHE  commission  in  this  case  issued  on  the  S8th  Fe-  Contrary  to  the 
bruary  1882,  under  which  Bodam  Smith  and  William  Coim^ilTnot, 
Hurst  were  chosen  assignees.     On  the  1st  October  htraTe'com-*' 
1831,  the  petitioners  agreed  to  advance  to  the  bank-  "J^Ue^^e^" 
rupts  300/.,  for  securing  which,  the  bankrupts  were  to  "^^^^^f^^'^rt- 
give  to  petitioners  their  joint  and  several  bond  and  gag«»butwm 

^  '^  •»  themselves  de- 

warrant  of  attorney  to  confess  judgment  thereon,  and,  ci^e  the  ques- 
tion. 
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1 832.        as  alleged  by  the  petitioner^  to  deliver  to  the  petitioners^ 

by  way  of  equitable  mortgage,  the  lease  of  their  house 

Smith        and  premises  in  Alfred  Place.     The  advance  was  made, 

and  another. 

and  the  bond  executed,  and  the  lease  deposited  at  a 
subsequent  period  in  the  latter  end  of  the  month  of 
October  1831. 

The  petition  proceeded  to  pray  that  a  meeting  might 
be  held  before  the  Commissioner  named  in  the  fiat, 
and  that  at  such  meeting  the  Commissioner  might  be 
directed  to  enquire  and  ascertain,  whether,  the  peti- 
tioner^  were  equitable  mortgagees  of  the  bankrupt's 
interest  in  the  said  lease  and  premises,  and  if  they 
should  be  declared  to  be  so,  then  the  usual  directions 
in  cases  of  equitable  mortgages. 

Mr.  E.  Chitty  for  the  petitioners. 

Mr.  Flather  for  the  assignees  appeared  to  consent, 
but. 

The  Court  said  that  they  would  themselves  decide 
in  all  cases  as  to  the  validity  of  an  equitable  mortgage. 
Although  the  practice  had  been  hitherto  in  conformity 
to  the  prayer  of  this  petition;  yet,  that  practice  had 
crept  in  improperly  from  the  press  of  business  under 
the  old  bankruptcy  jurisdiction  and  must  be  altered  for 
the  future. 

The  petition  therefore  stood  over,  in  order  to  file 
afiidavits. 
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Ex  parte  Robert  Thomas. — In  the  matter  of  Robert 

Thomas.  


,  .  May  5, 

In  this  case  an  order  had  been  made  upon  a  petition  qd  petition  pre- 
addressed  to  the  Lord  Chancellor  on  the  9th  of  Janu-  ^^^f^^  mh' 
ary  last  by  his  Honor  the  Vice  Chancellor  directing  Jf^S^^de^^aa 
that  the  petitioner  should  be  at  liberty  to  bring  an  ***^°?.**  1*7 , 

*  JO  y/tf^  directed  to 

action  against  the  assignee  to  try  the   validity  of  a  try  validity  of 

^  «=»././  commission, 

commission  issued  against  him.  and  the  question  of  costs  reserved. 

®  '      ,  ^  Veidict  in  fa- 

costs  of  all  parties  was  reserved  until  a  day  named  after  vour  of  peti- 

tioner.    A  new 

the  present  Easter  term,  with  liberty  to  apply.  The  peti-  petition  was 
tioner  brought  his  action  and  obtained  a  verdict  in  his  sented  to  C.  R. 
favour.   The  Bankrupt  Court  Act  coming  into  operation,  Heldfpetitioner 
the  petitioner  presented  a  new  petition  to  this  Court,  ^sts^o/both 
in  the  same  form  as  the  original  petition,  praying  for  a  5^410^11*  had 
supersedeas,  which  came  on  this  day,  and  the  only  ?o  j^nsdiction 

*  '  •"  "^    m  question 

question  was,  as  to  the  costs  of  the  petition  to  the  Lord  ^^^!^  ^®  P?'**- 

*  '  ^  tionmg  creditor 

Chancellor,  and  of  the  present  petition  to  this  Court,  could  set  off  the 

debt  really  due 

which  were  prayed  against  the  petitioning  creditor  and  to  him  against 

those  costs. 

the  assignee.  Eap,  BU- 

liardSf  Exp* 
Edwards,  and 

Mr.  Montagu  and  Mr.  Wilbraham  for  the  petitioner,     ove'miled/ 


Mr.  Munro  for  the  respondents  contended,  that  ac- 
cording to  the  cases  of  Ex  parte  Billiard  (a),  Ex  parte 
Edwards  {b),  Ex  parte  Marks  (c)  the  petitioner  was 
not  entitled  to  costs  of  the  former  petition  to  supersede, 
as  he  might  have  brought  his  action  in  the  first  instance 
to  try  the  validity  of  the  commission;  and  at  least  he 
was  not  entitled  to  the  additional  costs  of  the  new  peti- 
tion.    The  petitioning  creditor  had  also  a  right  to  set 

(a)  Buck,  220.  (b)  Ibid.  232.  (c)  1  G.  &  J.  70. 
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1832.        off  the  debt  due  to  him  by  the  bankrupt  against  these 

Ex  parte        COStS. 
Thomas. 

Sir  G.  Rose. — The  cases  cited  have  been  long  over- 
ruled in  practice,  and  indirectly  so  by  Lord  Eldon  in 
Ex  parte  Greenway  (a).  Since  then,  there  has  been 
no  doubt  upon  this  subject,  and  it  has  become  a  univer- 
sal rule  to  give  the  party  succeeding  in  an  action  to 
supersede,  the  costs  he  had  been  put  to.  If  the  origi- 
nal petition  had  been  presented  to  this  Court,  then, 
indeed,  the  costs  of  the  new  petition  would  be  properly 
refused  to  |he  petitioner,  but  here  the  original  petition 
was  presented  to  the  Lord  Chancellor,  upon  which  this 
Court  could  not  have  acted.  Therefore,  the  amend- 
ment of  it  was  perfectly  correct.  As  to  the  questioaof 
set-off,  the  Court  have  no  jurisdiction  to  enter  upon  it 
on  this  petition. 

The  other  Judges  concurring, 

The  petition  for  a  supersedeas  was  granted,  with 
costs  against  the  petitioning  creditor  and  the  assignee. 
The  costs  of  the  solicitor  to  the  commission  also  to  be 
paid  by  them. 

(a)  Buck,  412,  420. 
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Ex  parte.  Frederick  John  Nash,  Thomas  Usborne 

« 

and  Benjamin  Wood,  claiming  to  be  assignees,  and 
others,. creditors  of  the  bankrupts. — In  the  matter  of       1882. 
George  Wyatt  and  Henry  Thompson,  bankrupts. 

™  \  ^  May  10, 11, 12. 

X  HIS  was  a  petition  relative  to  the  due  election  of  Creditors 
assignees.    The  facts  were,  that  at  a  meeting  of  credi   quent  to  the  ap- 
tors  appointed  for  the  proof  of  debts,  and  for  the  choice  signed  r^olu- 
of  assignees,  all  the  creditors  then  present,  except  Uw^^e  assig- 
Samuel  Adams  and  Giyn,  signed  the  usual  memoran-  ^^^l^^^^^s^^' 
dum  for   the    nomination    of  the   petitioners    Nash,  ««§««««,  which 

*^  they  could  not 

Usborne  and   Wood  as  assignees.     Mr.  G/un  was  also  have  performed 

°  *^  without  such 

applied  to  to  sign  it,  but  refused.     Glm  was  requested  authority,  and  to 

act  generally  as 

to  subscribe  another  memorandum,  signed  by  Adams  assignees,  are 

debarred  from 

alone,  and   by  which  Adams  nominated  as  assignees  questioning  the 
William  Cater  and  Robert  Morecock,  (who  were  in  appointment  at 
fact  the  assignees  ultimately  adopted  and  appointed  by  L*riodfupon 
the   Commissioner);    Glyn,  however,  refused  to   sign  ISJ^hliheywere 
this,  and  left  the  meetincc,  declaring  he  would  not  vote  f.^»'e  at^*»« 

'  o'  o  timeofsigna- 

at  all  in  the  choice.    The  meetinjr  took  place  at  12  ^^'J-  ,.    , 

®  *  Semble,  that 

o'clock  on  the  20th  of  January,  and   Glun  left  the  a  creditor  who 

has  proved,  is 

meeting  about  2  o'clock.     The  business  of  the  meeting  entitled  to  vote 

in  the  choice  of 

proceeded  till  4  o'clock,  when  all  the  creditors  of  the  assignees,  if  he 

11  »i  1  -  -11  .     •      *PPb'  before  the 

bankrupts  then  present,  who  were  entitled  to  vote  m  Commissioner 

.1         i_-         x»        •.  i»  aJai.^^  ••  has  signed  the 

the  choice  oi  assignees,  having  voted,  the  Commissioner  declaration  of 
said,  that  the  choice  of  assignees  was  ended,  and  he  aUhough  the' 
requbred  the  lists  or  memorandums  in  favour  of  the  hadTw^iousf 
respective  nominations  of  assijrnees  to  be  handed  to  verbally  de- 

*  °  clared  the  choice 

him,  in  order  that  the  same  might  be  called  over,  and  complete. 

'  ^  .     >  SembU,  also, 

that  he  might  certify  on  whom  the  choice' had  fallen,  that  the  appoint- 
ment is  not 
The  memorandum  signed  by  Adams  was  signed  by  no  complete  till  the 

declaration  of 

other  creditor,   and  his  debts  thereon  amounted  to  appointment  is 

signed  by  the 
VOL.  I.  G  G  Commissioner. 


^    I 
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1832.  37,419/.  9s.  1  Id.,  whibt  the  debts  of  the  creditors  who 
£x  parte  Signed  the  other  memoranduniy  nonunating  the  peti- 
anroScrs.  ^^oneTS,  amounted  to  28,662/.  9s.  Sd.  Mr.  Smith,  the 
petitioning  creditor  and  solicitor  to  the  commission  and 
to  Adams,  purposely  (as  stated  in  the  petition)  delayed 
the  meeting  for  some  time,  and  in  the  meantime  sent 
to  Mr.  Gijfn  to  urge  his  return,  in  order  to  vote  with 
Adams  in  ftf your  of  Caier  and  Marecocl,  whose  debt, 
when  added  to  Wyaifs,  exceeded  the  other  orediton  by 
232/.  I5s.  6d.  Mr.  Glyn  returned  to  the  meeting  about 
twenty  minutes  after  4  o'clock^  and  signed  the  memonui' 
dum  in  favour  of  Cater  and  Marecock,  which  was  then 
tendered  to  the  Commiiwioner  •  It  was  objected,  on  behalf 
of  the  other  creditors,  t)iat  Glyn  ought  not  to  be  allowed 
to  sign  the  memorandum,  inasmuch  as  the  Commbsioner 
had,  at  4  o'clock,  declared  the  choice  was  ended,  and 
that  the  petitioners  had  been  properly  chosen;  but  the 
Commissioner  decided  that  Glyn  was  entitled  to  vote, 
and  declared  that  CeUer  and  Morecoci  were  duly 
chosen  assignees. 

The  petition  prayed,  that  the  petitioners  might  be 
declared  duly  chosen  assignees,  and  that  Cater  and 
Mdreeack  might  be  ordered  to  deliver  up  to  the  peti- 
tioners the  commission  and  proceedings,  and  the 
estate  and  effects  of  the  bankrupt,  (and  other  omilar 
incidental  directions,)  or  that  a  new  choice  might  take 
place. 

The  affidavits  in  support  of  and  in  opposition  to  the 
petition  also  stated  that  the  Commissioner  had,  in  a 
prior  part  of  the  day,  stated  that  the  meeting  would 
terminate  at  4  o'clock,  and  before  the  return  of  Glpn, 
the  Commissioner  after  looking  over  the  two  memoran- 
dums, rejected  the  one  signed  by  Adams,  and  holding 
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Up  &e  other,  said,   "  this  is  the   choice."    At  the        ^^^^• 
moment  that  the  Commissioner  was  about  to  sign  the       £z  paite 
last  mentioned  memorandum,   Glyn  however  returned     and  others* 
and  signed  the  rejected  memorandum. 

The  Commissioner  had  not  finally  determined  or' 
decided  upon  the  choice  of  assignees,  nor  signed  any 
choice  previous  to  Glyn  signing  the  nomination  in 
favour  of  Cater  and  Moreeock;  but  upon  Gfyn  so 
signing  the  same,  the  Commissioner  allowed  it,  and 
placed  his  signature  in  the  margin,  signifying  his  ap- 
proval thereof  and  declared  Cater  and  Moreeock  to 
be  duly  chosen  and  elected  assignees  under  the  com- 
missicMi,  and  aj^inted  the  official  assignee  to  act  with 
them.  A  memorandum  to  that  eiSect  was  also  entered 
by  ihe  Registrar  in  his  book. 

It  appeared  that  some  time  subsequent  to  Caier  and  Resolutions  of 
Moreeock  being  declared  assignees  by  the  Commis- 
sioner, all  the  petitioners  had*  signed  a  memorandum, 
whereby  they  authorized  Caief  and  Moreeock^  as 
assignees,  to  do  various  particular  acts  in  the  manage-* 
meat  of  the  estate,  such  as  the  payment  of  bills,  &c., 
and  also  to  act  generally  for  the  benefit  of  the  estate ; 
whereby  the  petitioners  had  fiiUy  recognized  them  as 
the  assignees.  Notwithstanding  this,  about  a  fortnight 
after,  they  presented  the  present  petition  with  a  view  to 
re-open  the  choice  of  assignees. 

Mr.  Sfoamton  and  Mr,  Wigram,  for  the  petitioners, 
contended  that  the  choice  of  assignees  being  the  act  of 
the  creditors,  is  complete  as  soon  as  the  major  part  in 
value  have  nominated  him;  and  on  such  nomination 
the  Lord  Chancellor  would,  under  the  law  as  it  stood 
prior  to  the  1  &  2  Will.  4.  c.  56.  have  compelled  the 

G  g2 
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1832.       Commissioner  to  execute  the  assignment;  Ex  parte 

£x  puia       WooUey  (a).     When  the  Commissioner  had  declared 

mud  otl^n.     **  ^^  ^  ^^  choice/'  the  choice  was  complete,  and  the 

meeting,  as  respected  the  choice  of  assignees,  was 

-  ended.    The  estate  from  that  moment,  under  the  new 

act  (6),  vested  in  such  assignees,  and  it  was  incompetent 

to  the  Commissioner  afterwards  to  recall  his  declaration, 

so  as  to  re-open  the  choice. 

Mr.  Mantcigu  and  Mr.  Jacob  for  the  assignees.  Cater 
and  Morecock.  In  Ex  parte  WooUey^  if  the  debt 
sought  to  be  proved  would  have  turned  the  choice  of 
the  assignees,  then  the  meeting  would  have  been  ad- 
journed and  the  choice  opened;  therefore  that  case 
rather  tends  to  support  our's.  By  the  I  &  2  Geo,  4« 
c.  56.  s.  25.,  the  estate  vests  on  the  appointment,  and 
that  appointment  cannot  have  taken  place  ti&  the  Com- 
missioner has  signed  and  sealed  the  memorandum. 
The  termination  of  the  meeting  is  solely  in  the  power 
of  the  Commissioner,  and  therefore  we  contend  that  the 
choice  of  our  clients  being  signed  and  duly,  authenti- 
cated by  the  Commissioner,  cannot  now  be  opened  upon 
such  grounds. 

May  12.  Af r.  Swatiston  in  reply.      During  the  meeting  the 

Commissioner  had  announced  that  it  would  end  at  four 
o'clock.  At  that  hour  all  the  creditors  present,  who 
were  entitled  to  do  so,  had  proved  their  debts,  and 
voted  in  the  choice  of  the  assignees.  The  Commis- 
sioner then  called  for  the  lists,  and,  referring  to  the 
appointment  of  the  petitioners,  declared,  *'  this  is  the 
choice."    At  this  moment,  therefore,  the  choice  was 

(a)   I  G.  &  J.  366.  (6)   1  &  2  W,  4.  c.  56.  s.  25, 26. 
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conclusive  and  complete,  and  it  was  not  competent  to        1832. 
the  Commissioner,  who  is  a  mere  ministerial  officer,       £z  parte 
afterwards  to  re-open  the  choice.     Put  the  case  of  a     and  othen. 
parliamentary  election.     It  has  often  been  decided  by 
Committees  of  the  House  of  Commons  to  the  effect  for 
which  I  argue ;  viz.  that  the  returning  officer  declaring 
a  party  duly  elected  becomes  from  that  moment  functus 
officio,  and  incompetent  therefore  to  re-open  the  elec- 
tion (a).     [Pell,  J.    The  decisions  of  committees  are  Dedaons  of 
not  the  decisions  of  a  Court  of  law,  and  we  cannot  be  i^e  uwm  of 
bound  by  them.     Rose,  J.  If  the  Commissioner  were  c^'ofelection 
merely  a  ministerial  officer,  like  the  returning  officer  in  c^,^o"law? 
an  election,  then  his  first  declaration  might  have  bound 
him ;  but  the  Commissioner  is  in  fact  both  a  ministerial 
and  judicial  officer,  and  therefore  it  is  otherwise.]     I 
contend  that,  according  to  the  act  of  parliament,  his 
office  in  this  respect  is  merely  ministerial.     He  has  no 
controul  over  the  choice  by  the  creditors ;  and  as  soon 
as  the  assignees  are  chosen  by  them  they  are  imme- 
diately identified  as  such,  and  hold  the  office.     The 
memorandum  of  the  Commissioner  merely  authenticates 
the  appointment.    The  6  Geo,  4.  c.  16.  s.  61.  confers 
a  power  on  the  Commissioner  to  reject  the  choice  on 
certain  grounds,  but  on  those  grounds  only ;  and  no 
act  of  his  is  required  to  give  effect  to  the  choice  by  the 
creditors.    Besides,  the  power  to  reject  is  only  to  be 
applied  after  the  choice  is  made,  if  the  party  chosen  be 
unfit,  and  on  such  rejection  a  new  choice  must  take 
place.      The  Commissioner  has  power  to  '^  appoint'* 
a  provisional  assignee,  but  none  over  the  particular 
assignees :  the  words  of  the  two  sections  of  the  act  are 
very  different  (&).     Suppose  Glyn  had  not  appeared, 

(a)  Glanv.  Elec.  Ca.  71.  (b)  6  Geo,  4.  c.  16.  s.  45  and  63. 
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ISdS.        and  the  meeting  had  adjourned,  and  nothing  more  had 
Ex  parte       taken  place,  and  no  docufnent  had  been  signed  by  the 
and  othen.     Commissioner,  can  there  be  a  doubt  but  that  the  estate 
would  have  vested  in  the  assignees  first  chosen  ?    The 
estate  vested  in  them  at  the  moment  of  the  last  signa- 
I        ture  of  the  creditors  being  attached.    The  statute  says, 
the  estate  vests  on  the  appointment  of  assignees.    The 
appointment  is  by  the  creditors,  and  not  by  the  cer- 
tificate of  the  Commissioner.     The  estate  passes  on  the 
appointment,  and  having  once  passed  cannot  be  taken 
out  of  the  assignees  but  by  an  entire  new  choice^ 
Besides,  the  declaration  of  the  Commissioner  is  equi- 
valent to  his  actual  signature.     No  one  pretends  that 
bis  act  must  be  under  seal,  and  a  verbal  acknowledge 
meht  is  equivalent  to  a  written  one.     In  Ex  parU 
WooUey  (a)  Lord  Eldon  was  evidently  of  opinion  that 
the  choice  of  the  assignees  was  complete,  though  the 
Commissioner  had  done  no  act  confirmatory  of  it. 

Erskike,  C.J. — Before  the  6  Geo.  4  nothing  was 
necessary  towards  the  choice  of  assignees  but  the  act 
of  the  creditors.  As  soon  as  that  was  declared,  the 
Commissioner,  as  a  matter  of  course,  was  bound  to 
execute  the  assignment  to  the  assignees.  By  the  6 
Geo*  4  a  power  is  given  to  the  Comnussioner  to  reject 
assignees,  if  they  are  unfit,  in  his  judgment,  to  hold 
the  4)ffice.  But  yet  that  power  must  only  be  exercised 
after  the  choice.  By  the  1  &  ^  WilL  4,  a  new  term  is 
altogether  used.  There  the  estate  vests  without  assign- 
ment ''  on  the  appointment,"  and  of  coulee  the  estate 
vests  from  the  date  of  that  appointment;  and  the 
question  is,  what  is  the  appointment?    Suppose  that, 

(a)  1  G.&  J.  366.       , 
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before  the  appointment  is  complete,  the  ratification  of  1^^^* 
the  Commissioiler  is  necessary ;  yet  the  choice  must  be  Ex  parte 
complete  before  such  ratification  can  take  place,  in  the  and  others. 
same  way  as  before  the  exercise  of  the  power  of  rejec- 
tion. But  I  think  we  have  nothing  to  do  With  that 
question;  for  the  creditors  had  power  to  prove,  and 
consequently  to  act  in  the  choice  during  the  whole  of 
the  meeting.  The  duration  of  it,  in  my  opinion,  rested 
entirely  on  the  judgment  of  the  Commissioner;  and 
when  I  find  that  he  has  signed  the  formal  certificate  of 
the  appointment  of  the  assignees  defaciOy  I  ratb^i?  rest 
my  judgment  oh  that  than  the  mere  informal  declara- 
tion of  the  meeting  being  ended  in  favour  of  the  peti- 
tioners. I  therefore  think  that  this  petition- must  be 
dismissed ;  and,  as  the  circumstance  of  the  resolutions 
of  the  creditors,  adopting  Cater  and  Morecock  as  assig- 
nees, has  come  before  us,  it  must  be  dismissed  with 
costs. 


Sir  A.  Pell. — I  think  the  observations  of  the  counsel 
in  support  of  the  petition  deserving  of  great  weight, — 
that  it  is  the  office  of  the  creditors  to  appoint  the 
assignees,  and  not  of  the  Commissioner.  The  whole 
difficulty  in  this  case  has  occurred  by  the  introduction 
into  the  1. 8c  2  Will.  4.  of  the  word  "  appointment*'  in 
contradistinction  to  the  word  "  chosen."  But  I  do  not 
feel  it  necessary  to  go  into  the  act.  ,1  admit  that  great 
danger  may  arise  if  an  electing  officer,  having  declared 
a  choice  made,  can  afterwards  recall  his  words.     If  the 

s 

case  had  ended  there,  I  am  not  prepared  to  say  but 
what  my  judgment  might  have  been  different.  But  I 
think  the  subsequent  signature  of  the  resolutions  of  the 
creditors  binds  them,  and  that  the  assignees  appointed 
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1832.        de  facto  must  now  be  considered  as  remaining  so  d^p 


Ex  pvte      jure* 

aDd  others. 


Sir  J.  Cross. — I  think  the  duration  of  the  meeting 
and  the  election  of  the  assignees  was  in  the  breast  of 
the  Commissioner  during  the  meeting,  just  in  the  same 
way  as  a  record  is  under  the  controul  of  a  Court  of 
common  law  during  the  whole  of  the  term  in  which  it  is 
entered.  I  go  further  than  their  Honors  who  have 
preceded  me,  for  I  think  the  choice  or  nomination  of 
the  assignees  is  the  act  of  the  creditors,  but  the  ap- 
pointment is  the  act  of  the  Commissioner. 

Sir  G.  Rose. — I  cannot  regard  the  Commissioner  as 
a  mere  returning  officer,  but  think  he  had  a  discretion 
in  the  appointment  during  the  whole  of  the  meetbg. 
I  concur,  therefore,  with  the  rest  of  the  Court  in  the 
judgment,  that  the  respondents  are  duly  elected. 

The  petition  was  therefore  dismissed,  and  with  costs. 


Ex  parte  Clarke. — lathe  matter  of  Sewerkrop. 

May  11. 

Motion  to  pott.  Practice.     On  the  application  of  Mr.  Beihell  it 

poDO  petitioD  iQ 

paper  of  the  day/ was  held,  that  a  motion  to  postpone  the  hearing  of  a 
dence  of  pi^  petition  which  stood  in  the  day's  paper,  of  which  motion 
t  oug  opposed.  jjQ^j^g  jj^ J  ij^gjj  given  the  day  previous,  will  be  heard 

at  the  sitting  of  the  Court  in  precedence  of  the  petitions 
in  the  paper  of  the  day,  although  it  be  opposed  (a). 

(a)  See  ante,  396. 
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Ex  parte  Bowden   and  Abbott. — In  the  matter  of 

^  ^  1832. 

John  Bush.  

Ttyf  May  11. 

iVlR.  J.  P.  COBBETT,  who  had  made  a  similar  Qiuere  whether 
application  to  the  Court  on  a  former  day,  now  applied  ^  uTinroUed 
on  motion  ex  parte,  for  an  order  to  permit  the  assignees  ^nd  i  &  2  FF. 
to  have  a  loan  of  the  adjudication  under  this  bank-  eiwe^^^on  a^ 
ruptcy,  for  the  purpose  of  its  being  inrolled,  in  com-  Jjlf^***"*^^' 
pliance  with  the  6  Geo.  4.  c.  16.  s.  95.  96.     The  as-  difficuitvthe 

\  ,         ,  ,  Court  allowed 

signees  in  this  case  had  brought  an  action  in  the  Court  the  assignees  to 

have  tlie  pro- 
of Common  Pleas,  in  support  of  which  it  would  be  ceedin^  m  or- 

necessary  that  the  proceedings  should  be  adduced  at  adjudicatian(a}. 

Nisi  Prius,  as  evidence  of  the  bankruptcy. 


The  Court,  on  the  former  application,  doubted  the 
necessity  of  having  any  part  of  the  proceedings  in- 
rolled  in  the  way  required  by  the  act  of  6  Geo.  4.,  the 
proceedings  in  this  bankruptcy  having  taken  place  sub- 
sequently to  the  institution  of  this  Court,  and  the  pro- 
ceedings being  now  of  record  by  the  act,  could  not 
require  any  thing  in  addition  to  their  character  as 
records  to  make  them  receivable  in  evidence  at  common 
law. 

Mr.  Cobbett  submitted  that  this  was  no  sufficient 
ground  for  refusing  the  application.  For,  assuming  all 
proceedings  in  bankruptcy  under  a  fiat  to  be  records 
of  the  Court  of  Review,  it  did  not  necessarily  follow 
that  the  inrolment  clause  of  the  6  Geo.  4.  should  be 
considered  as  dispensed  with;  and  if  the  assignees  were 

(<i)  This  doubt  is  now  set  at  rent  by  the  statute  2  &  3  WilU  4.  c.  114. 
which  see  in  Appendix  to  these  ReportSi  p.  Iviii. 
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1832.  to  proceed  to  trial  without  having  complied  with  the 
£x  parte  provision  of  that  clause,  as  relating  to  the  adjudication 
and  another.  ^^  least,  they  might  be  nonsuited.  There  was  no  part 
of  the  1  &  2  Will.  4.  in  which  the  Jiaf,  the  adjudica- 
tion, and  the  appointment  of  assignees,  were  embraced 
in  one  view,  in  reference  to  them  as  matters  to  be 
brought  in  evidence;  but  these  different  documents  of 
proceeding  were  each  regarded  separately.  By  the 
13th  section  of  1  &  2  Will.  4.  it  was  directed  that  the 
Jiai  should  be  **  filed  and  entered  of  recori^  in  the 
Bankruptcy  Court,  and  that  it  should  '*  thenceforth  he 
a  record  of  the  said  Court.*"  Fiats  having  originated 
with  this  act,  and  being  by  the  same  made  records  of 
the  Court,  it  might  be  considered  that  the  inrolment 
clause  of  6  Geo.  4.  could  not  extend  to  them.  Again, 
the  evidence  of  appointment  of  assignees  was  expressly 
provided  for  in  the  S9th  section,  by  which  it  was 
enacted,  that  a  certificate  of  the  appointment  of  such 
assignees,  purporting  to  be  under  the  seal  of  the  Court, 
should  be  received  as  evidence  of  such  appointment, 
in  all  Courts  and  places  whatsoever,  without  further 
proof.  But  the  adjudication,  though  noticed  in  the 
16th  section,  as  a  matter  that  might  be  in  dispute,  was 
so  noticed  only  in  contemplation  of  a  particular  case, 
namely,  that  of  an  issue  directed  by  the  Court  of  Review 
to  try  a  question  of  fact ;  and  it  could  hardly  be  sup- 
posed that  the  terms  of  this  section  amounted  to  a 
repeal  of  the  96th  section  of  the  former  bankrupt  act. 
It  might  have  been  tiie  intention  of  the  legislature,  in 
passing  the  1st  &  2d  Will.  4.  that  the  necessity  for 
inroUing  the  adjudication  under  the  6th  Geo.  4.  should 
be  considered  as  wholly  dispensed  with ;  but  there  was 
nothing  in  the  terms  of  the  former  of  these  .two  acts  to 
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warrant  a  conclusion  to  that  effect.  Then,  with  refer-  1832. 
ence  to  the  mere  circumstance  of  these  records  being  fhTparte 
sufficient  evidence  of  themselves  as  such,  by  the  16th  ^^^,^1, 
section  of  the  1  &  2  Will.  4.,  all  the  proceedings  under 
a  fiat  were  to  remain  subject  to  the  same  requisites  as 
those  under  a  commission  would  have  been,  ''save  and 
except  as  might  be  otherwise  directed  by  this  act*' 
(1  ft  2  WiU.  4);  therefore,  unless  it  could  be  shown 
that  the  inrohnent  clause  of  6  Geo.  4.,  as  relating  to 
the  adjudication,  were  positively  repealed  by  the  1  &  S 
Will.  4.,  the  provision  of  that  clause  must  be  looked 
upon  as  so  far  adopted  in  the.  latter  act,  as  that  the  ad- 
judication would  still  require  to  be'inrolled:  and, 
secondly,  that  there  was  not  necessarily  any  legal  in^ 
compatibility  between  the  efifect  of  the  '16th  section  of 
6  Geo. 4.,  and  the  common  law  as  operating underthe 
1  &  £  Wm.  4.,  becatme  there  were  instanees  ih  which 
matters,  though  of  record  in  Courtsof  law,  were  never* 
tbeless,  required  to  be  registered,  at'pardcular  places, 
for  purposes  ibpecified  in  those  acts  of  paifliament,*  which 
require  them  so  to  be;  as  in  the  case  of  judgments  as 
agamst  purchasers  and  mortgagee^  of  landsdn  Middle- 
s^x  and  Yorkishirie^  which,,  afaiiough  records,  wouldb'e 
nugatory  as  eTideuoe  of  conreymces,  unless  first 
inroHed  according  to  act  of  parliament  (a). 

.  Sir  J.  Cross. — I  cannot  see  hdw  it  should  be  neces- 
sary to  inrcd  the  mdjndieation.  It  id  a  record  of  the 
Court :.  all  rbcords  of  Courts  of  Record  are  evidence 
pet  se.'   The  only  reason  for'  the  inrohnent  required  by 

• 

(a)  5  Ann,  c.  18.  s.  4. ;  6  Ann.  c.  35.  s.l9. ',  7  Ana,  c.  20.  s.  18.  >  ^ 
Geo.  2.  c.  6.  s.  1.  18. 
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1832.        the  6th  Geo.  4.  is,  that  under  that  act,  and  previously 

Exwie      *^  ^^'^  passing  of  the  Ist  &  ^  Will.  4*.,  there  was  no 

BowDEN      place  for  the  registering  of  bankruptcy  proceedings, 

except  the  office  appointed.     But  by  the  1st  &  2d 

Will.  4.  those  proceedings  had  all  become  records  of 

this  Court. 

Erskine,  C.  J.,  expressed  his  doubts  of  the  pro- 
priety of  this  Court  allowing  its  records  to  be  removed 
from  their  proper  place  of  deposit. 

Mr.  Cobbeit  submitted,  that  the  Court  might  do  so, 
if  it  considered  such  an  act  expedient.  The  main 
question  before  the  Court  was,  not  so  much  whether 
the  law  now  existing  required  the  adjudication  to  be 
inroUed,  as  whether  the  Court  might  not  consider  the 
circumstances  of  the  case  sufficient  to  warrant  them  in 
granting  this  application  for  the  purpose  of  avoiding  an 
objection  at  nisi  prius.  Though  this  Court  should  decide 
that  the  adjudication  no  longer  required  inrolment,  a 
•  contrary  interpretation  of  the  law  might  take  place  in  the 
other  Court  on  the  trial,  and  if  it  should  there  be  held 
that  this  part  of  the  proceedings  in  a  bankruptcy  could 
not  be  evidence  without  inrolment,  it  would  be  a  very 
hard  case  for  the  assignees,  as  they  would  have  to  suffer 
a  nonsuit  merely  from  the  want  of  the  permission  of 
this  Court  to  do  that  which  the  law  imposed  on  them. 
This  Court  must  surely  have  power  to  grant  the  appli- 
cation. The  records  of  this  Court,  like  those  of  other 
Courts,  were  required  to  be  kept  in  safe  custody ;  but 
it  was  contrary  to  the  spirit  of  the  common  law,  to  that 
of  the  act  of  parliament  which  declared  the  subject's 
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right  of  access  to  records  (a),  and  to  the  opinions  of        1832. 
commentators  of  authority  on   that  act  (b\    that  any       £,  ^^^ 
party  interested  in  records  as  matters  of  evidence  should    ^^/i^oSier. 
be  denied  the  use  of  them  as  the  legal  furtherance  of 
his  cause  would  render  indispensable. 

Cur,  {idv,  vult. 

Their  Honors  subsequently,  (out  of  Court,)  made 
the  order  allowing  the  assignees  to  have  the  loan  of  the 
adjudication  for  the  purpose  of  inrolment  (e). 

(a)  Loid  Coke,  in  preface  to  3d  Report,  aayg : — 

"  Atqneutsqoidemjudicumsen-  "  The    records   of    the   king*3 

tentis  quia  plurimum  continent  the-  Courts,  for  that  they  contain  great 
aauri  quasi  reconditi,  tuto  ac  fideli-  and  hidden  treasure,  are  faithfully 
ter,  in  archive  regie  (idqae  merito  and  well  kept,  as  they  well  deserve, 
suamaximo)  asservantur :  ita  tamen  in  the  king's  treasury ;  and  yet  not 
interea  ut  cuivis  subdito  liceat  in  so  kept  but  that  any  subject  may, 
usum  et  commodum  suum  illas  for  his  necessary  use  and  benefit, 
adire  et  consuls,  id  quod  antlqua  have  access  thereunto,  which  was 
lege  Anglis  cautum  fuit,  postea  de-  the  ancient  law  of  England,  and  so 
daratum  et  sancitum  in  magnis  is  declared  by  an  act  of  parliament, 
comitiis  Anno  46  Ed.  3.  habitis,  in  46  Ed,  3.  in  these  words,"  &c. 
hoc  verba,"  &c. 

(6)  "  It  (staL  Ed,  3)  plainly  relates  to  such  records  in  which  the  subject 
may  be  intereated,  as  wuUttn  ofwidenet  vpan  quettiims  of  prtvau  right.  And 
it  eoacteth, '  That  all  persons  shall,  for  the  future,  have  free  access  to  them, 
and  may  have  exempiyicatioHi  of  them  whether  they  make  for  or  against  the 
king.'  "    Foster's  Crown  Law,  Ist  Discourse,  p.  229. 

(c)  See  the  Registrar's  Book. 
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1832. 

.  • In  the  matter  of  William  Do  well  Graham. 

May  11. 

Fiat  amended,     MR.  SWANS  TON  moved  that  the  fiat  which  had 

no  proceedings 

having  taken      been  awarded  in  this  bankruptcy^  and  described  the 
^^  bankrupt  as  WUUam  Graham^  might  be  taken  off  the 

file  and  amended,  by  the  introduction  of  the  name  of 
"  DoweUy'  so  that  it  would  stand  ''  Wittiam  Dowell 
Graham.**  It  appeared  that  no  proceedings  had  been 
taken  under  the  fiat.  The  Court  therefore  made  the 
order. 


In  the  matter  of  Eastcourt. 

May  12. 

Service  of  peti-  IT  was  held  that  a  petition  to  supersede  a  commission, 
by  consent  accompanied  with  all  the  requisite  certificates  and  sig- 
natures of  the  creditors  and  the  Commissioner^  need 
not  be  served  on  the  assignees,  but  the  Registrar  was 
directed,  previous  to  drawing  up  the  order,  to  see 
that  all  such  requisites  were  properly  complied  with. 


END  OF  EASTER  TERM. 


CASES 


IN 


TRINITY  TERM,  1832, 


IN  THE 


SECOND  YEAR  OF  TH£  REION  OF  WILLIAM  IV. 


Ex  parte  Reynolds. — In  the  matter  of  Reynolds. 

May  26. 

1  HIS  was  a  motion  for  the  allowance  of  the  bankrupt's  It  is  no  objec- 
tion to  the  ffrant" 
certificate.     It  had  been  signed  by  the  requisite  number  ing  the  certifi- 

c&tifi  th2.t  thd 

of  creditors  and  the  Commissioner^  but  was  stopped  in  ^^^^  of  the  sig- 

.1         rn  -I       ^i_     /•  11      •  •  M.  natures  was  at- 

the  omce  under  the  following  circumstances: —  uched  by  thiid 

It  appeared  that  the  date  attached  to  the  signatures  £J  done  before 
of  the  several  creditors  who  had  siirned  the  certificate^  !^««*^'t?l*^'   ^ 

o  '  signs  nis  name. 

had  been  written,  not  by  the  creditors  themselves,  pur-  ,  General  Or- 

'  "^  '  '^         ders  may  be  dis- 

suant  to  the  General  Order  (a),  but  by  the  clerk  of  the  P«n>^  ^'^^  ^^' 

'  "^  dercircum* 

solicitor   to   the   commission,    previous  however   to    the  stances  m  dis- 
cretion of  Court. 

creditors  writing  their  names.    The  clerk  also  made  an     Crm,  J.  was 

absent. 

affidavit  that  he  attached  such  date  in  entire  ignorance 
of  the  existence  of  the  General  Order. 


Mr.    Swanston    relied    on  the  case  of   Ex   parte 
Laign  (6). 

(a)  General  Order  8th  August  1809.  (b)  1  G.  &  J.  348. 
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1832.  The  Court  thought  that  there  was  no  sufficient 

Ex  parte  reason  for  withholding  the  certificate,  and  therefore 
and  another,  directed  that  it  should  be  granted,  observing  that  the 
General  Order  seemed  only  directory,  and  not  condi- 
tional. The  certificate  was  perfectly  good  in  sub- 
stance, the  date  having  been  attached  prior  to  the 
signature  by  the  creditors,  and  by  their  signature  being 
virtually  acknowledged  by  them.  General  Orders 
are  not  to  be  enforced  so  strictly  as  a  statutory  direction 
would  be,  but  ought  to  be  exercised  strictly  or  not, 
according  to  the  discretion  of  the  Court. 


Ex  parte  Lowley. — In  the  matter  of  Lowley  and 

Sawyer. 

May  26. 

Affidavit  of  pett-  1  HIS  was  a  petition  to  supersede  a  commission  of 
may  be  read  in    bankruptcy,  on  the  ground  of  there  having  been  no  act 

opposition  to  i*  v      i  . 

pJtttionto  super-  of  bankruptcy. 

•  In  the  course  of  the  hearing  Mr.  Twiss  proceeded  to 

read  the  affidavit  of  the  petitioning  creditor. 


Mr.  Montagu  contended,  that  the  Court  ought  not 
to  allow  the  affidavit  of  the  petitioning  creditor  to  be 
read  for  the  purpose  of  establishing  the  act  of  bank- 
ruptcy or  trading,  he  being  most  evidently  an  interested 
party. 

The  Court  however  thought  that  all  affidavits  were 
admissible  (a),  but  would  not  have  more  weight  on  the 
minds  of  the  Court  than  circumstances  entitled  them  to. 

(a)  The  Court  came  to  a  similar  determination  in  £x  parte  Waring,  in  re 
Warhfg,  7  June  1832. 
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Ex  parte  Embben.—Iii  the  matter  of  Embden. 


1832. 


JjIR.  KOE  applied  for  leave  to  amend  the  title  of  a  Where  petition 

to  supersede  WW 

petition  addressed  to  the  Lord  Chancellor,  under  the  presented  to  the 
following  circumstances.      The  petition  to  supersede  januaiy  1888, 
the  commission  had  been  presented  to  the  Lord  Chan-  ^y^  eipense 
cellor  before  the  new  Court  Act  came  into  operation,  ^^cefflt"' 
and  prior  to  the  signature  of  all  the  creditors  having  S^^^^^Jj^'^* 
been  obtained.    All  the  creditors  had  now  signed  and  petition  may  ^ 

granted  by  C.R« 

consented  to  the  supersedeas,  and  the  Commissioner  efficient, 
bad  also  signed. 

Sir  G.  Rose. — The  proper  course  will  be,  in  order 
to  avoid  the  expense  of  amending  this  petition  or  filing 
a  fresh  one,  to  serve  the  assignees  with  a  notice  of 
motion  that  the  prayer  of  this  petition  may  be  granted 
by  this  Court  (a). 

(a)  See  in  rt  Eastcaurt,  aiUi,  457. 


Ex  parte  John  Rapp. — In  the  matter  of  Richard 

Smith. 

rwt  ,  ,  ^»y  30. 

1  HIS  petition  stated  that  the  commission  against  the  ^^eie  there  i* 
bankrupt  issued  1st  July  1811,  under  which  the  peti-  n^^guMvi^ 
tioner,  in  conjunction  with  James  Bowden  and  Benjamin  ^^i^lj^!^^ 
Howard,  who  axe  both  deceased,  were  chosen  assig- (J?^/"****''®"; 

'  '  .  ^  •  ofbeingiemoved 

nees.    That  since  their  death,  the  petitioner  has  con-  fnm  the  office, 

•  the  proper 

ducted  the  business  of  the  bankrupt's  estate.    Three  course  u  to  pro- 
cure a  new 
dividends  had  been  made,  which   exhausted  all  the  choice  in  the 

funds  received  by  the  assignees,  and  there  were  no  who  are  dead. 


ies  belonging  to  the  estate,  except  S4/.  14^.  9d.  ?y  th^he  my 

*w    .  „  ••  oe  removed. 


monies 

VOL.  I.  H  H 
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1832.  which  was  in  the  hands  of  the  bankers  to  the  commis- 
£i|Mfte  sion.  But  a  question  might  arise^  whether  certain 
monies  had  not  become  due  to  the  estate  under  the 
will  of  Jame$  SnUih^  by  which  the  residuary  estate  of 
the  testator  was  bequeathed  to  the  bankrupt  and 
QtberSy  but  which  monies  or  funds  have  not  yet  beeq 
received  or  got  in,  and  which  are  involved  in  soidq 
questions  of  legal  difficulty.  The  petitioner  was  78 
years  of  age,  and  being  very  infirm  and  in  an  ill  st^tt 
of  bealthi  was  incapable  of  attending  to  his  duties  as 
an  assignee  of  the  said  bankrupt's  estate* 

The  prayer  therefore  was,  that  the  petitioner  might 
be  discharged  from  being  such  assignee,  and  that  a 
meeting  might  be  appointed  for  a  new  choice,  and  the 
<{osts  thereof  and  of  the  application  might  be  paid  out 
of  the  Aiiid  in  hand  of  the  bankers,  or  any  future 
effects  of  the  bankrupt  coming  in. 

Mr.  Hughes  appeared  in  support  of  this  petition, 
and  asked  for  the  costs,  it  being  for  the  benefit  of  the 
estate,  owing  to  the  petitioner's  great  age,  that  he 
should  be  removed,  and  relied  on  an  Anonymous  case 
in  5  Maddocks  (a). 

Sir  6.  Rose. — How  can  you  apply  to  remove  the 
assignee,  when  there  is  no  person  on  whom  the  estate 
would  devolve  on  such  removal?  The  proper  course 
is,  first  to  have  the  appointment  of  one  or  more  assign 
nees,  in  the  place  of  those  who  are  dead ;  after  which 
the  petitioner  may  apply  for  his  discharge. 

The  rest  of  their  Honors  concurred  in  thi*  opinion. 

The  petition  was  therefore  dismissed. 

(fl)  p.  75. 
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Ex  parte  Elus,  and  others. — In  the  matter  of  Sir        J 

G.  DucKETT,  and  others.  May  90. 

Mr.  MONTAGU  applifid  on  a  petition  presented  On  oi^ potion 

by  the  assigneM* 

bjr  the  assignees  of  the  above  bankniptSi  that  the  re-*  oidered  that  the 

respective  agents 

spective  treasurers  and  agents  of  several  corporations^  of  several  socie- 
ties be  allowed 
societies  and  institutions,  namely: — County  Fire  Office,  to  tender  proof 

/  Provident  Institution,  County  Annuity  Institution,  tivedebts'u^ 
Metropolitan  Bread  Company,  Literary  Union,  West  but nortohw 
London  Association,  Association  for  Encouragement  of  ^rtiScateoHn 
Literature,  British  Institution,  British  and  Foreign  choice  of  asdg. 
Union  Club,  King's  CoQege,  Nova  Scotia,  Naval  and 
Military  Library  and  Museum,  Laboratory  Fund  of 
the  Royal  Institution,  Sinking  Fund,  Society  for  Bet- 
tering the  Condition  of  the  Poor,  Ladies'  Committef , 
New  Society  of  Painters  in  Water  Colours,  Philan- 
thropic Society,  Royal  Institution,  and  several  others ; 
part  of  whose  funds  had  been  deposited  in  the  bank- 
rupt's hands  as  bankers,  might  be  at  liberty  to  go  before 
the  Commissioner  and  tender  proof  of  their  respective 
debts.  He  suggested  that  it  was  in  order  to  save  the 
immense  and  unnecessary  expense  that  would  be 
caused  to  the  estate  by  presenting  separate  petitions 
gj\  behalf  of  all  the  above  institutions,  that  the  assignees 
b^d  adopted  the  present  course  themselves,  under  the 
sanction  of  by  far  the  greater  majority  of  credi^rs  who 
ba4  proved  under  this  commission.  A  similar  proceed- 
ing had  been  approved  of  by  Lord  EldoUi  in  Ex  parte 
Seymour,  in  re  Marsh  {a\  though  it  was  not  on  the 
application  of  the  assignees.  But  he  really  felt  that  it 
was  for  the  benefit  of  all  parties  that  the  assignees 
should  be  allowed  themselves  to  present  this  petition, 

(a)  llth  Februaiy  1825. 
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1832.  i*he  Court,  after  some  considerable  hesitation  and 

Ex  parte       doubt  whether  it  was  consistent  with  the  character  of 

and  others,     assignees  that  they  should  be  thus  active  in  facilitating 

Jufu  6.'       claims  against  the  estate,  and  requiring  the.production 

of.  the  brief  in  Ex  parte  Seymour,  on  its  production 

by  Mr.  Manttigu  this  day,  made  a  simUar  order  to  the 

one  made  in  that  case,  namely,  that  the  agents  should 

be  permitted  to  prove,  for  the  purpose  only  of  receiving 

dividends  and  not  so  as  to  give  them  a  right  to  interfere 

in  the  certificate  or  choice  of  assignees. 


Ex  parte  Joseph  Trueman. — In  the  matter  of  RrcHARD 

Martindale. 

In  1811  i4..and  THIS  was  a  petition  presented  (by  consent  (a) )  to  try 
partnership?  *  ^^^  right  of  the  Commissioner  to  examine  the  petitioner 
tin  181^  whe^  ®®  ^^  ^^^  dealings  of  the  bankrupt  during  the  time  he 
it  was  dissolved,  and  the  petitioner  were  in  partnership  together,  com- 

and  the  anairs 

wound  up»  ex-    mencing  as  far  back  as  the  year  1811,  but  which  had 

cept  as  to  some      ,  '        <• .       i 

ouutanding       virtually  been  dissolved    since  the  year  I8I8;    or  to 

debts.    In  1820  ,  .     -i       i         n  -  ^     ,    i         . 

a  deed  of  release  inspect  certain  books  of  account  formerly  belonging  to 

was  executed 

from  which  '     the  partnership,  but  at  present  in  the  hands  of  the 

these  debts  were        .... 

excluded.  Part-  petitioner. 

«l"S  ^e-  The  following  is  the  more  particular  detail  of  the  dr- 
yi^other  cumstances  of  the  case :— In  the  year  1811,  the  peti- 

mis  were         tioner  entered  into  partnership  with  the  bankrupt,  and 

in  A.*s  hands.         ^^^  ^^  arrangement  with  Mr.  Commissioner  Fonblanque,  this  mode  of 

All  the  out-         trying  the  right  (without  regard  to  the  question  of  the  Court's  jurisdictioii) 

standmg  debts     ^35  adopted  in  order  lo  avoid  the  commitment  of  Mr.  Truman,  which  would 

were  subse-  . 

quently  settled,   ouierw^se  have  been  necessary  to  have  enabled  him  to  petition  for  an  exercise 

in  1830,  B.  was  of  contr6l  over  the  judgment  and  discretion  of  the  Commissioner.    See  £ff 

?upS  which    J^'  ^^""^  *  ^'"'^'-  ^  ^^-  244. 

time  the  books  were  never  called  for  by  B. :— Held,  that  A,  and  B.  nevertheless  continuei^ 
tenants  in  common  in  rospect  of  them,  and  that  the  length  of  time  did  not  affect  that  relation- 
ship ;  and,  therefore,  although  there  was  no  charge  of  fraud  in  the  settled  account,  yet  the 
Commissioner  had  jurisdiction  to  call  il.  before  him,  and  examine  him  and  the  ^ocks  rri^tive 
to  the  former  dealings  of  the  bankrupt. 
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by  their  articles  of  partnership  it  was  stipulated,  that        1832. 
the  account  books  (which  were  the  subject  of  the  pre-      sTparte 
sent  petitictn)  should  remain  the  joint  property  of  the    /Tuuemaw. 
partnership  at  its  dissolution.    In  December  1818  the 
partnership  was  dissolved  by  mutual  agreement,  •  and 
the  accounts  were  gradually  wound  up  till  July,18S0. 
On -the  8th  June  1820  an  indenture .  was  executed, 
which  recited  that  a  general  account  was,  on  the .  13th 
April  1820,  made  up  and  signed  between  the  bankrupt 
and  the  petitioner  of  all  debts  due  to  and  from  the  firm, 
except  as  regarded  an  action  at  law  then  pending  in 
the  King's  Bench  against  them ;  upon  which  statement 
a  balance  of  1927 L  appeared  to  be  due  to  them  over 
and  above  bad  and  doubtful  debts;  and  that  all  the 
partnership  elFects  were  divided :  and,  by  the  indenture, 
mutual  releases  were  given,  except  only  as  to  the  bad        * 
and  doubtful  debts,  and  the  action  which  was .  still 
pending.     By  a  memorandum  indorsed  on  the  iiiden- 
ture  they  agreed  not  to  divide  the  1927/.,  but  that  it 
should  remain  for  further  settlement,  and  as  a  fund  to 
answer  any  claim  that  might  arise  against  them.     The 
action  was  decided  against  them,    and  the   demand 
against  them  arising  out  of  it  was  satisfied  out  of  the 
1927/. ;    upon  which  the  sums  that  remained  were 
settled  and  divided.     At  that  time  the  books  of  account 
were,  ''  with  tlie  knowledge  and  assent,   and  by  the 
consent  of  the  bankrupt y  left  in  the  hands,  custody  and 
power  of  the  petitioner,^  and  remained  so  till  the  pre- 
sent time;  and  all  dealings  since  the  last  settlement 
entirely  ceased  between  the  bankrupt  and  petitioner. 
After  the  accounts  had  been  ''  fairly  and  honourably^' 
settled  and  closed,  namely,  in  May  1830,  Martindale 
was  declared  a  bankrupt.    His  assignees  claimed  an 
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1892.  undontrotiled  right  to  inspect  the  books  of  account; 
-Ektatb  although  offers  were  made  by  the  petitioner  to  give  the 
TiitBiiAir.  assignees  every  facility,  by  inspection  or  othertnse, 
into  the  matters  excepted  out  of  the  release  of  June 
18S0,  the  assighees  insisting  on  the  right  to  inspect  the 
whole  of  the  partnership  books  from  the  year  4811 
down  to  the  final  settlement  of  accounts.  In  April  last 
the  petitioner  was  summoned  to  appear  before  Mr. 
C!ommissioner  Fonbtanque  and  be  examined,  and  to 
produce  the  books  in  question.  The  petitioner  de- 
clined to  prdduce  them.  The  petition  prayed  that  it 
might  be  declared  that  the  assignees  were  not  entitled 
to  inspect  the  said  books,  (save  as  to  those  matters 
excepted  out  of  the  deed  of  release  of  June  1820,)  and 
that  the  Commissioner  might  be  restrained  from  ex- 
amining the  petitioner  as  to  the  accounts  released,  and 
from  requiring  the  petitioner  to  produce  the  books  in 
question* 

Mr.  Swanston  and  Mr.  Wood  for  the  petitioner.  The 
t)artnership  having  entirely  ceased,  and  all  the  accounts 
being  fairly  settled,  the  bankrupt  has  no  interest  what- 
ever in  the  books  in  question.  Without  an  interest  he 
can  have  no  right  to  any  discovery  or  relief  upon  a  bill 
in  equity,  or  in  an  action  at  law.  In  both  cases  a 
demurrer  would  lie  to  the  right  claimed.  The  only 
interest  he  could  have  would  be  with  a  view  to  opening 
the  account,  which  could  only  be  obtained  by  a  sug- 
gestion of  fraud  or  error, — a  charge  not  made  on  the 
present  occasion  i  Kinsman  v.  Barker  (a),  Beckford  v. 
Wildman  (i),  Chambers  v.  Goldwin  (e).  So  far  from 
there  being  any  suggestion  of  fraud  in  the  accounts, 

(a)  14  Vej.  679.  (6)  16  Vcs.  438.  (c)  9  Ves.  264,  265. 
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tb^re  id  not  even  any  single  reason  suggested  why  the        1882. 
mspection  is  required ;  the  general  right  alone  is  insisted       j;,  p^^e 
on  by  the  assignees,  amounting  in  fact  to  mere  idle      T"^^"^** 
curiosity.    The  assignees  hare  no  more  right  than  in 
the  case  of  a  mortgage ;  there,  on  the  bankruptcy  of 
the  mortgagor,  the  assignees  have  no  right  to  call  on 
the  mortgagee  for  production  of  the  title-deeds — the 
mortgage-deeds  being  all  they  can  acquire  (a).    The 
petitioner  has  at  present  the  right  to  the  books  by  pos- 
session, and  after  the  lapse  of  ten  years  the  bankrupt 
ought  to  be  considered  as  barred  of  his  right,  if  he  had 
any,  after  the  deed  of  release  of  June  1620. 

Mr.  Wright  and  Mr.  Stephens  for  the  assignees  of  Jum  1. 
Martindale.  By  the  original  deed  of  copartnership, 
and  by  the  common  law  right  existing  between  partners, 
they  became  tenants  in  common  of  all  the  property  of 
the  partnership.  The  title  to  the  books  in  question 
has  never  been  released  by  the  bankrupt,  and  he  cannot 
be  devested  of  his  right  by  casual  possession  in  the  co- 
tenant  in  common  after  any  length  of  time.  The  nature 
of  tenancy  in  common  is  such,  that  the  possession  of  one 
is  the  possession  of  both,  and  the  right  remains  as  long 
as  the  estate  exists.  We  therefore  rest  our  case  on 
that  right,  and  by  the  act  of  parliament  the  assignees 
are  virtually  entitled  to  examine  them,  through  the 
medium  of  the  Cotnmissioner  (6),  as  standing  in  loco  of 
the  bankrupt,  without  assigning  any  specific  reasons 
fbr  so  doing.  The  case  of  Ea:  parte  Levett  {c)  is  pre- 
tisety  similar  in  principle  to  the  present,  and  in  our 
favour.     There  a  partner  was  ordered  to  attend  before 

(a)  £i  parti  Caldteott,  1  Mont.  5& ;  Ex  parte  Frowd,  1  Moot  k  M.  269. 
(6}  6  Geo.  4.  c.  16.  s.  33.  34.  (c)  1  G.  &  J.  185. 


Tbueman. 
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IBSft.  the  Commissioners  to  be  examined  and  produce  the 
ETparto  partnership  books,  although  there  was  no  suggestion 
of  his  being  indebted  to  the  bankrupt,  or  having  the 
property  of  the  bankrupt  in  his  possession.  If  the 
objection  that  we  can  obtain  no  advantage  from  the 
inspection  can  hold  good,  then  every  witness  may 
demur  to  being  examined,  on  a  similar  ground;  for  our 
object  is  to  inspect  them,  for  the  purpose  of  seeing 
what  advantage  we  may  gain.  But,  independent  of 
the  general  right,  we  have  a  right,  in  order  to  see 
whether  there  has  been  any  fraud  in  the  accounts,  so 
as  to  enable  us,  on  a  bill  in  equity  for  that  purpose,  to 
open  the  accounts. 

Mr.  Swamton  in  reply.  The  general  danger  that 
would  result  to  all  mercantile  transactions  from  a  con- 
trary rule,  warrants  that  a  stated  account  shall  be 
binding,  till  a  strong  case  of  gross  fraud  is  made  out 
for  opening  it.  .  In  a  bill  for  that  purpose  a  very  special 
case  must  be  made  out,  and  supported  by  proof.  See 
the  cases  of  The  Earl  of  Liverpool  v.  The  Princess  of 
FFa/e«(a),  and  Tyler  v.  Drayton  {b).  Here  we  have 
the  possession,  which  forms  the  basis  of  the  right  of 
property,  according  to  Bracton  (c).  In  Ex  parte 
Levett  the  partnership  still  existed,  and  there  had  beea 
no  account  settled  between  the  parties:  this  circum- 
stance forms  the  distinguishing  feature  from  the  present 
case.  By  the  act  it  is  not  a  general  power  of  examining 
that  is  given,  but  only  such  questions  as  are  **  lawful," 
that  may  be  put  (</).  There  is  no  power,  for  instance, 
given  to  examine  the  wife  of  the  bankrupt  as  to  acts  of 

(a)  1  Swan.  115.  (c)  Lib.  ii.  cap.  xxU.p.  51,  52. 

(6)  2  S.  &  S.  309.  (<2)  6  Gto.  4.  C.  16.  s.  34. 


TRINITV  TERM,  2  WILLIAM  IV.  46& 

bankruptcy*    In  this  case  there  is  no  suggestion  of      .1832. 
error  or  fraud  in  the  account  settled,  which  are  the      xiparu 
only  grounds  upon  which  the  Court  would  unravel  an      ^rumiaii, 
account  of  so  long  a  standing.    In  the  absence  of  error 
or  fraud  proved,  or  at  least  suggested,  questions  touch- 
ing  the  account  would  not  be  lawftil;  for  the  settled 
account  cannot  be  inspected,  and  there  is  only,  there- 
fore, a  right  in  the '  assignees  to  examine  as  to  those 
matters  excepted  out  of  the  release. 

£rskin£,  C.  J. — This  petition  calls  upon  the  Court 
to  restrain  the  Commissioners  from  examining  the  peti- 
tioner as  to  the  accounts  and  matters  released  by  the 
deed  of  the  8th  of  June  1820,  and  from  requiring  the 
petitioner  to  produce  certain  books  mentioned  in  the 
prayer  of  the  petition;  and  I  confess  at  first  I  was 
startled  at  the  proposition  that  this  Court  should  inter- 
fere before-hand  to  restrain  and  limit  the  power  which 
was  vested  in  the  Commissioner  by  the  act  of  parlia- 
ment. I  thought  that  the  true  position  which  this 
Court  should  occupy  was  the  superintending  the  exer- 
cise of  that  discretion,  after  it  had  been  exercised 
according  to  the  power  given  by  the  act  of  parliament, 
and  that  it  should  not  interfere  prior  thereto.  The 
parties,  however,  thought  it  would  be  the  most  con- 
venient mode  of  acquiring  the  opinion  of  this  Court  to 
have  it  discussed  under  this  petition,  being  contented 
with  an  intimation  of  the  opinion  of  the  Court  upon 
the  subject;  and  upon  that  understanding  the  discus- 
sion has  gone  on.  Now  looking  to  the  nature  and 
subject  of  these  books,  it  is  quite  impossible  not  to  say 
that  they  come  within  the  scope  and  limits  of  the  33d 
section  of  the  act  of  parliament  (a) ;  they  are  books  rela- 

(a)  6  Geo.  4.  c.  16.  s.  33. 
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189!!.  ting  to  the  dealings  of  the  bankrupt,  and  tnay  6r 
EiTtoiB  ™^y  ^^^  ^  necessary  to  the  full  disclosure  of 
TfttoKMAK.  theln.  Then  it  is  said  that  these  books  should  not 
be  produced,  because,  although  they  do  relate  to 
the  dealings  of  the  bankrupt,  yet  that  these  dealings 
have  been  long  since  closed  by  the  settlement  of  the 
accounts  and  by  mutual  releases  executed  between  the 
parties*  If  the  property  of  these  books  had  been  shown 
to  be  in  the  petitioner  alone^  then  I  should  have  said  it 
would  not  be  right  to  permit  the  bankrupt's  assignees 
to  enter  into  any  discussion  as  to  the  contents  of  those 
accounts,  without  first  laying  a  foundation,  by  showing 
some  fraud  in  the  settlement  of  the  accounts,  which 
Iras  the  foundation  of  the  release;  because  it  is  quite 
clear  that  if  they  had  made  out  a  case  of  fraud  in  that 
respect,  a  Court  of  equity  would  have  interfered  so  far 
as  to  have  granted  a  new  account  between  the  parties 
notwithstanding  the  release;  and  so  the  Commissioners 
of  this  Court  would  have  been  justified  in  interfering, 
notwithstanding  such  settlement  and  subsequent  release* 
There  is  no  case  of  fraud  suggested  on  the  part  of  the 
respondents.  It  is  not  put  upon  that  ground ;  but  the 
ground  upon  which  the  respondents  put  it  is,  that  these 
books  were  originally  the  property  of  the" two  partners; 
that  at  the  dissolution  of  the  partnership  these  books 
were  left  undisposed  of  between  them;  that  they  remain 
the  property  of  the  two  partners;  that  each  has  aA 
equal  interest  in  them ;  and  that  each  has  an  equal  right 
to  the  inspection  of  them ;  and  inasmuch  as  this  right 
continued  in  the  bankrupt  up  to  the  time  of  his  bank- 
tuptcy,  that  the  assignees  have  the  same  right  now; 
and  that  there  is  a  greater  reason  why  the  assigbees 
Shotild  have  the  power  of  inspection  than  even  the 
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bankrupt  himflel^  because  they  ate  ignorant  of  the       1892. 
cotttents  of  these  books.    They  may  require  the  inspec-      Etpam 
tion  of  these  books,  not  merely  as  against  Mr.  TruemaH     '^»^=«*''* 
for  the  purpose  of  opening  the  accounts,  but  for  the 
(purpose  of  seeiidg  whether  the  accounts  which  the 
bankrupt  has  given  of  his  own  transactions  be  fair  or 
not,  and  for  the  purpose  of  baring  a  full  discovery  of 
the  dealings  of  the  bankrupt.    And  I  confess  I  cannot 
see  how  the  property  in  these  books  was  ever  devested 
out  of  the  bankrupt,  and  how  the  eicclusive  right  of 
property  in  them  was  ever  vested  in  Mr.  Trueman. 

By  the  original  articles  of  partnership,  at  the  period 
when  the  partnership  was  to  close,  the  agreement  was, 
that  certain  of  the  outstanding  debts  should  be  passed 
over  to  one  of  the  partners,  and  others  of  them  to  the 
other  partner,  imd  that  the  books  relating  respectively 
to  such  debts  should  be  transferred  to  the  respective 
partners.  That  agreement  appears,  at  the  dissolution 
of  the  partnership  in  1818,  not  to  have  been  abided  by; 
for  they  then  come  to  a  determination  to  settle,  the 
accounts  together  and  to  divide  the  receipts,  with  the 
exception  of  certain  outstanding  doubtful  debts.  In 
the  year  1818  the  partnership  was  dissolved,  and  it  has 
been  said,  that  by  that  dissolutioti  these  books  ceased 
to  be  the  property  of  the  two  partners,  and  that  they 
became  the  property  of  Mr.  Truemarif  because  they 
Vere  in  the  custody  of  Mr.  Trueman,  But  the  dissolu- 
tion, per  se,  of  a  partnership  could  have  no  such  effect; 
it  only  has  the  effect  of  preventing  either  partners  from 
involving  the  other  in  fresh  liabilities;  but  all  liabilitieii 
previously  incurred  still  subsist  as  against  the  partner- 
ship, and  all  rights  which  either  of  the  partners  had 
before  t)ie  dissolution  of  the  partnership  still  subsist : 


- 1 
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18512.  and  all  the  property  ivhich  was  joint  property,  till  it  be 
Ezparto  divided,  still  remains  the  property  of  both,  though. not 
Trueman.  perhaps  in  the  same  way  as  it  did.  -  But  still  there  is 
not  a  transfer  of  the  property  to  the. one  partner  exclu- 
sively of  the  other,  because  it  happens  to  be  in  his 
warehouse  or  in  his  counting-house.  In  the  year  1820, 
after  they  had  gathered  in  some  of  .the  outstanding 
debts,  a  release  was  executed;  and  it  is  said  at  that 
time,  that  inasmuch  as  the  books  were  left  in  the  custody 
and  power  of  Mr.  Trueman,-  that  they  hereby  became 
his  property.  Now  in  the  release  there  is  nothing 
which  indicates  any  intention  on  the  part  of  these  part- 
ners to  give  to  either  the  one  or  the  other  of  them  the 
exclusive  right  to  these  books;  on  the  contrary,  it 
should  seem  as  if  there  were  not  any  intention  of  that 
kind,  because  there  were  certain  outstanding  doubtful 
debts  which  were  not  then  divided,  and  which  are  ex- 
cepted out  of  the  release.  If  it  could  be  said  that  the 
right  of  property  in  these  books  was  vested  absolutely 
in  Mr.  Trtsematif  to  the  exclusion  of  Mr.  Martindale, 
at  that  time,  then  he  would  have  had  no  power  of 
inspecting  these  books  at  any  time  aft;erwards,  but  by 
the  permission  of  Mr.  TruemaUf  with  reference  to  those 
outstanding  doubtful  debts.  But  it  is  said  that  they 
remained  in  the  custody  of  Mr.  TruemaHf  and  that 
*^  with  the  knowledge,  assent,  and  by  the  consent  of 
the  said  bankrupt  they  were  left  in  the  hands,  custody, 
and  power  of  the  plaintiiF."  Now  can  it  from  this  be 
argued,  that  therefore  the  right  ^of.  property  was  trans« 
ferred,  although  at  that  time  there  were  still  outstand-^ 
ing  these  doubtful  debts,  in  which  Mr.  Martindale  was 
•qually  interested  with  Mr.  Trueman?  On  the  con- 
trary,  the  bankrupti  by  his  affidavit,  states  that  the 
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books  having  been  in  the  custody  of  Mr.  Trueman  IBSft: 
during  the  partnership^  in  the  counting-house  belonging  g^p^^* 
to  Mr.  Trueman,  that  after  the  dissolution,  firom  the  Trubitak. 
year  1818  to  the  year  18S0,  he  having  always  htid  the 
inspection  of  them,  supposed  he  should  continue  to 
have  it  equally  afterwards ;  and  therefore  he  assented 
to  their  remaining  in  the  counting-house,  which  was 
in  a  very  convenient  situation  for  his  inspecting  the 
books;  but  f'  he  denies  that  he  ever  consented  to  the 
books  of  accounts,  save  as  aforesaid,'  being  left  in  the 
hands,  custody,  and  power  of  Trueman,  or  that  he  ever 
assigned  or  relinquished  his  interest  or  property  in  the 
said  books."  Now  there  is  no  assertion  on  the  part  of 
the  petitioner  on  the  one  hand,  that  he  ever  did  relin- 
quish his  right;  and  there' is  a  direct  denial  oni;he 
part  of  the  bankrupt  of  his  having  done  so.  The  only 
ground  on  which  he  claims  the  property  in  the  books 
is  the  fact  of  their  having  remained  in  his  custody. with 
the  assent,  of  the  bankrupt  from  that  time,  namely,  the 
year  1820  down  to  this  period.  . 

Now  it  is  said  that  since  that  time  he  has  never 
examined  them — ^that  may  be-^but  thlit  does  not  create 
an  adverse  right.  If  they  had  not  been  in  the  situation 
of  tenants  in  common  of  this  property,  its  remaining  in 

« 

the  jxMSsession  of  an  individual  for  a  length  of  time 
might  be  considered  as  an  adverse*  possession,  so  as  to 
deprive  the  other  party  of  any  remedy,  whatever  the 
property  might  bje.  But  here  the  proposition  of  law  is, 
that  no  length  of  possession  by  a  tenant  in  common  is 
sufficient  to  deprive  the  co-tenant  of  those  remedies 
which  another  party,  a  stranger,  would  have  been  pre- 
vented firom  exercising. 

Then  this  continues  down  to  the  present  period,  and 
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ISSj^i  1^  iimgnees  pow  say,  *'  we  wi^b  to  look  at  these  booln 
£v  P^rte  to  see  vbat  the  rights  of  the  bankrupt  are,  and  to  see 
Mmkfif  ^^|^|.  ^^^  rights  are  as  against  the  bankrupt,  and  to 
baye  a  fiill  investigation  of  his  affairs,  and  we  ask  (o 
have  that  under  the  act  of  parliament/'  Now  it  by  no 
means  follows  that  because  they  have  a  right  to  inspect 
these  books,  and  to  examine  Mr.  Irueman  on  the  8ul^» 
jeet  of  these  accounts,  that  therefore  they  have  a  right 
at  any  time  to  open  the  accounts  as  against  Mr.  Tntsm 
man*  That  is  a  totally  distinct  and  separate  propokt 
itttion;  and  no  propositbn  can  be  more  clear  in  law 
than  that  they  have  no  right  whatever  to  open  these 
accounts^  unless  they  can  show  firaud  in  the  eoncoctioa 
of  them.  Therefore  it  is  quite  clear  that  they  must 
make  out  a  case  of  fraud  before  they  can  call  thia 
C!ourt  or  any  other  Court  into  a  discussion  of  thesQ 
accounts  as  between  iHr,  Mariindale  and  Mr.  Trueman^ 
But  that  does  not  deprive  them  of  their  right  of  in-> 
spection  either  as  between  themselves  and  Mr.  Truemam 
or  any  other  party.  Therefore  I  am  of  opinion  that 
the  assignees  have  the  right  of  inspection  which  they 
claim,  and  that  this  petition  should  be  dismissed* 

I  should  certainly  not  be  inclined  to  make  any  order 
upon  the  subject  of  the  inspection,  but  I  should  wish  to 
leave  it  in  the  hands  of  the  Commissioner,'  that  he 
should  e&ercise  his  judgment  on  the  matter,  and  should 
exercise  the  power  vested  in  him  as  he  shall  think  it} 

certainly  I  am  of  opinion  the  assignees  have  the  right. 

« 

Sir  A.  Pell. — ^This  is  a  case  of  peculiar  difficulty, 
and  one  also  that  involves  in  the  determination  of  its 
principles,  as  important  a  subject,  with  reference  to  the 
commercial  world,  as  ever  was  dedded  in  a  court  of 
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j^Btice.    I  ahall  moft  studioudy  guard  against  being       l^^^- 
supposed  to  give  any  direction  or  intimation  to  th#      ^zpit^ 
Cmnoissioneri  as  to  what  he  is  to  do  when  Mr.  7Vti^«         v       • 
man  and  the  books  appear  before  him. 

At  the  time  of  the  execution  of  the  inde^tyr^  of 
r^loase^  th^re  were  still  existing  certain  parts  of  th^ 
(^Bupercial  transactions  between  the  two  partn^rsi 
which  were  not  finally  closed.  There  was  then  a  Y^fj 
considerable  debt  claimable  against  the  estate  by  ^ 
foreign  housei  which  clearly  was  left  open  and  unde* 
eided,  and  whigb  ultimately  has  been  decided  agfimst 
the  partnership  cpncem;  and  with  respect  to  that  debt, 
Mid  any  other  calls  whieh  might  hftve  bee^  raised 
Against  the  partnership  Qoneem,  the  sum  of  19S7/.  wn 
feserved  ss  a  fundi  out  of  wbieh  any  of  the  diiputsi 
eUims  at  any  future  time  might  be  satisfied.  As  longi 
theref^roi  as  there  were  disputed  olaimsi  theie  booki 
were  essentially  necessary  to  both  the  partners ;  because, 
although  the  partnership  was  dissolved»  yet  the  part** 
ners  had  an  interest,  with  reference  to  those  disputed 
okimsi  and  therefore  these  books  became,  or  might 
become,  of  value  for  that  purpose.  They  could  not, 
therefore,  with  any  show  of  justice  or  propriety  have 
been  destroyed.  But  it  is  stated  in  the  petition,  and  it 
is  not  denied,  that  these  outstanding  debts,  and  all 
peeuniafy  engagements,  with  reference  to  the  late  firm 
of  MarHndale  and  Trueman,  have  bng  since  been  paid 
and  divided  between  the  parties. 

■ 

Then  how  does  the  case  stand  in  the  year  16S0? 
Qeeds  of  release  are  executed,  accounts  are  settled,  and 
as  far  as  they  then  extended,  the  business  dosed.  In 
1880,  ten  years  after  this  period,  Mr.  Mariindale 
became  a  bankrupt.    In  1832  the  Conmaissioner  caUa 


/ 
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1832.  upon  Mr.  Trueman  to  appear  before  him,  and  to 
Ex  parte  produce  the  ledgers,  notwithstanding  the  release  exe- 
i  RUEMAN.  cuted.  It  may  be  that  there  is  this  right.  I  am  not 
now  saying  that  there  is  not — ^but  I  say  this  distinctly^ 
that  it  would  require  strong  facts,  and  gi^eat  force  of 
argument  too,  to  induce  me  to  call  upon  any  man  to 
produce  books  in  a  closed  account  in  the  year  18S0, 
those  books  reaching  back  as  far  as  the  year  1811  • 
But  it  is  said  that  Mr.  Mariindale,  or  his  assignees, 
'  have  a  property  in  these  books;  that  they  are  as  much 
the  books  of  Mr.  Mariindale  or  his  assignees  as  they 
are  the  books  of  Mr.  Trueman,  Supposing  at  the  date 
of  the  release  these  books  were  then  considered  as  the 
joint  property  of  MarttHdale  and  Trueman,  and  yet  in 
1821  Mr.  IVueman  had  destroyed  these  books,  and  b^ 
so  doing  had  given  an  opportunity  to  Mr.  Martindale 
to  try  the  right  of  property  in  an  action  of  trover 
brought  by  him;  and  six  years  have  elapsed  firom  the 
time  of  the  destruction,  with  knowledge  on  the  part  of 
Mr.  Martindale  that  they  were  then  so  destroyed^  and 
he  had  instituted  no  suit  in  order  to  recover  damages 
for  the  loss  and  destruction  of  that  property,  in  which 
he  has  a  joint  interest,  it  is  very  questionable  if  Mr. 
Mariindale  would  not  have  been  bound.  The  statute  of 
the  6  Geo.  4.  gives  great  authority  to  Commissioners,  and 
I  am  not  prepared  to  say  that  that  authority  and  power  is 
improperly  lodged  in  their  hands  (a).  The  words  of 
the  clause  are  general.  Undoubtedly  under  them,  the 
Commissioner  has  a  right  to  call  before  him  Mr  True- 
.  man,  with  all  the  books  and  all  the  documents,  if  they 
are  in  existence,  which  are  referred  to  in  the  summons; 
but  it  by  no  means  follows,  as  a  necessary  consequence; 
that  the  Commissioner,  in  his  discretion,  would  either 

(a)  See  obferrations  in  the  matter  of  Goodwin,  1  Mont  &  B.  305. 
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himself  inspect  them,  or  permit  the  assignees  to  do  so.        ^^^^* 
It  is  matter  for  his  discretion,  and  for  him  to  decide       £z  parte 

T^  »  «T  P  M  A  Jfl 

when  they  are  laid  before  him.  I  will  say  nothing  as 
to  the  exercise  of  that  discretion;  but  after  the  lapse  of 
twelve  years,  when  witnesses  are  dead,  vouchers  de- 
stroyed, and  accounts  closed,  I  can  conceive  nothing  * 
so  injurious  to  the  commercial  interests  of  this  country, 
as  having  these  accounts  opened  to  the  inspection, 
either  of  assignees  or  Commissioners.  Before!  should 
permit  this,  I  should  think  that  some  strong  circum- 
stances ought  to  be  laid  before  me,  in  order  to  induce 
me  to  do  that  which  is  of  so  perilous  a  nature.  If  there 
is  fraud  alleged,  if  there  is  injury  insinuated,  if  there 
be  any  right  which  has  been  improperly  and  illegally 
taken  away,  I  am  not  prepared  to  say  that  there  may 
not  be  a  case  in  which  the  thing  ought  to  be  done. 
But  in  a  mere  fishing  account,  without  being  aware  that 
there  b  any  one  leaf  in  these  books  which  will  open 
the  door  to  any  substantial  or  usefiil  inquiry,  I  think  it 
would  be  but  to  strike  at  the  best  interest  of  commerce 
to  permit  this  to  be  done.  There  is  not  the  slightest 
reason  to  beUeve,  that  from  the  year  18S0  down  to  the 
year  1831,  when  Mr.  Martindale  became  a  bankrupt, 
that  Mr.  Martindale  ever  thought  it  worth  his  while  to^ 
look  at  any  one  of  these  accounts.  For  ten  years  he 
remains  acquiescent  in  that  settled  account,  and  during 
all  that  time  it  never  occurred  to  him,  that  his  interest 
had  been  improperly  afiected  by  the  account  that 
had  been  settled.  But  it  is  said  by  the  assignees, 
that  when  Mr.  Martindale  left  this  concern,  he  is 
supposed  to  have  left  it  with  a  very  considerable 
fortune  derived  out  of  it,  and  they  wish  to  know, 
through  the  medium  of  these  books,  what  he  has  done 
VOL.  r.  II 
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1 BS^.  wilh  that  property.  I  put  the  following  case,  which, 
E5tpj,to  though  I  know  that  it  is  not  altogether  in  point,  yet  ia 
TBitzMAN.  analagous  in  some  way«  Suppose  a  bankrupt,  a  year 
befoire  a  commission  is  taken  out  against  him,  had  sold 
an  estate  for  1000/.  to  me,  and  I  had  the  eon?eyance 
from  him,  in  which  that  specific  sum  was  set  fordi:  he 
goes  before  the  Commissioner  and  says,  I  haTe  sold  the 
estate  for  3000/.,  the  Commissi<»ier  says,  we  have  the 
best  means  of  knowing  for  what  you  sold  the  estate, 
because  we  can  call  before  us  the  purchaser,  and  direct 
him  to  produce  the  conveyance*  I  should  Uke  to  know 
where  is  the  power  to  compel  me  to  produce  the  title 
deed  of  my  conveyance.  I  am  aware  that  it  is  not  a 
case  directly  in  point,  because  it  is  the  case  of  a  stranger, 
and  one  unquestionably  stronger;  yet  this  case  may 
come  very  near  it,  because  if  these  books  after  a  long 
lapse  of  time  had  become  the  property  of  Mr.  Tru^man, 
in  the  one  case,  the  assignees  would  have  no  right  to 
require  me  to  produce  my  title  deeds  in  order  to  make 
out  a  right  against  the  bankrupt;  so  in  the  other  case, 
if  the  books  were  the  property  of  Mr.  Truemtm,  they 
could  not  compel  him  to  produce  them. 
.  I  think  that  Mr,  Trueman  is  bound  to  attend  before 
the  Cominissioner,  and  he  is  bound  to  produce  these 
books  before  the  Commissioner,  and  the  Commissioner 
wiU  exercise  tiiat  part  of  his  duty  in  such  a  way  as 
shall  seem  right  to  him,  and  will  deal  with  the  parties 
when  fhey  come  before  him  in  such  manner  as  he  shall 
be  advised  with  reference  to  this  case.     I  therefore 

r  ■  « 

« 

decline  giving  any  opinion  as  to  the  propriety  of  the 
Commissioner  calling  upon  Mr«  Trueman  to  give  that 
inspection  of  them. 

Sir  G.  Rose. — In  this  case  it  is  a  great  advantage  to 
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the  pturlicMi^  that  the  counsel  on  both  sides  have  adopted  ^^^2. 
dua  course  in  aUowing  us  to  entertain  this  important  £x  parte 
question  as  to  the  course  to  be  taken  by  the  Commis- 
sioner of  this  Court  The  petitioner  could  not  for  a 
moment^  in  an  adverse  mode  of  putting  it,  bring  it  for- 
ward as  a  case  in  which  this  Court  could  interfere } 
because  under  the  former  jurisdiction,  and  certainly 
under  this,  the  Conunissioners,  in  their  examination  of 
parties,  and  in  every  incident  connected  with  it,  are 
acting  under  as  high  a  sanction  as  this  Court,  or  even 
die  Lord  Chancellor  himself.  This  Court,  as  the  former 
Court  always  did^  would  disclaim  any  interference  with 
the  Commisaioners  in  the  discharge  of  those  duties 
whioh  they  are  to  exercise  (a). 

Let  us  consider  the  ease  as  it  now  comes  on  in  its 
regular  bearings.  Now  Mr.  Trueman  is  brought 
before  the  Commissioner,  and  he  is  asked,  '^  You  were 
in  partnership  with  the  bankrupt  ? — Yes.  You  attend 
here  under  a  summons,  produce  it.  That  summons 
contains  a  notice  to  you  to  produce  certain  books,  do 
you  produce  them  ? — No.  Your  reason  ? — My  reason 
is,  that  I  was  in  partnership  with  the  bankrupt,  and  in 
the  year  1818  that  partnership  was  dissolved,  and  all 
the  accounts  regularly  stated  and  settled,  and  there  % 
was  a  release  proceeding  upon  that  statement  and  set- 
dement  of  accounts  and  executed ;  and  these  particula? 
books  by  express  covenant  were  deposited  with  me. 
Upon  this  ground  I  have  not  thought  it  proper  to  pror 
duce  them."  Now  that,  as  far  as  I  have  stated  iU  is  the 
examination  before  the  Commissioner,  and  it  would  be 
also  a  mode  of  presenting  the  whole  case  in  order  that 
it  might  be  looked  at  correctly.    It  would  carry  diese 

(a)  See  Ex  parte  Benton,  \  Mont.  &  M.  244. 
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1832.       two  farther  instances.    Mr.  Truemcm,  do  yoa  mean  to 

j^p^rta      3^y  ^^^  ^^^  production  of  these  books  would  expose 

Trueman.     y^^  ^Q  ^jjy  penalty  or  forfeiture  of  estate?    That  being 

answered  in  the  negative,  the  whole  would  be  embodied 
on  the  warrant  of  commitment ;  and  then  the  question 
would  be  raised  afterwards  before  us,  how  far  the  Com- 
missioner could  properly  exercise  his  authority  upon 
Mr.  Trueman  or  not?  Now  I  conceive  that  this  is  the 
right  way  of  putting  it  as  to  any  circumstance  which 
could  affect  the  production  of  these  books.  Whatever 
may  be  the  conjecture,  and  possibly  the  fair  inference 
as  to  a  circumstance  which  may  operate  as  to  the  with- 
holding  or  producing  of  these  books,  I  think  it  is  to  be 
taken  as  argued  before  us  upon  this  admission  on  the 
part  of  Mr.  Truetnan,  that  the  production  of  these 
books  could  expose  him  to  no  penalty  nor  to  the  for^ 
feiture  of  estate.  And  then  the  question  would  be, 
whether  or  not  the  commitment,  which  we  should  so 
consider  the  Commissioner  as  having  made,  and  which 
would  be  brought  before  us  in  the  ordinary  mode  of 
trying  it,  should  stand  or  not  ?  Now  there  again,  with 
regard  to  the  Commissioner,  the  Court  would  be  placed 
in  the  same  situation*  It  would  be  for  the  Court  then 
to  decide,  and  we  should  try  the  question  upon  the 
warrant.  Then  in  this  way  we  should  try  the  question, 
hot  with  reference  to  whether  the  Commissioner's  dis- 
cretion had  been  properly  exercised  or  not,  but  whether 
in  the  state  of  circumstances,  as  embodied  in  the 
habeas  corpus,  Mr.  Trueman  would  be  entitled  to  be 
discharged  or  not.  Most  ingenious  as  is  the  argu- 
ment which  has  been  urged  by  the  counsel  for  the 
petitioner,  who  have  asserted  this  proposition,  viz.  that 
if  relief  cannot  be  granted  in  a  Court  of  equity,  or 
to  the    object  for  which  the  assignees  are  seeking 
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to  have  the  examination,  could  not  be  obtained  in  a        1832. 
Court  of  law,  that  therefore  the  Commissioner  has     juz  parte 
no  authority  whatever  to  call  for  the  production  of 
that  particular  instrument  or  document  on  which  the 
supposed  relief  is  to  be  founded,  that  is  a  proposition 
which  is  by  no  means  tenable,  and  cannot  be  sustained: 
and  indeed  it  is  controverted  by  the  cases  which  the 
learned  counsel  have  cited.     Unquestionably  I  admit 
that  the  objects  to  be  obtained  in  a  Court  of  law  or 
equity,  or  how  far  the  interest  of  the  estate  can  be 
looked  into  with  respect  to  the  probable  result  of  the 
suit  or  action,  or  how  far  that  alleged  as  a  ground 
would  be  a  defence  in  any  Court  in  which  those  docu- 
ments are  to  be  produced,  are  circumstances,  which 
properly  ought  to  affect  the  discretion  of  the  Commis- 
sioner.    But  it  is  too  much  to  put  it  as  an  estoppel  of 
his  authority*    It  is  far  wide  from  his  not  having  the 
right  or  authority  if  he  thinks  fit  to  exercise  it.    Let 
us  try  that  by  the  case  of  Ex  parte  Caldecott,  which 
has  been  cited  (a).    It  cannot  for  a  moment  be  disputed, 
that  the  relation  of  mortgagor  and  mortgagee  being 
created  by  contract,  although  the  mortgage  deed  is  an 
incident  to  the  relative  rights  of  both  parties,  and  open 
to  both,  yet  it  can  only  be  got  at  in  a  Court  of  equity, 
where  the  mortgagor   comes  forward   admitting  the 
right  of  the  mortgagee  and  tendering  to  him  his  prin- 
cipal, interest,  and  costs.    Now  that  is  the  case  in  Ex 
parte  Cdldecottf  but  where  was  it  ever  for  a  moment 
doubted  that,  without  tendering  the  principal,  interest, 
and  costs,  without  putting  the  party  in  the  position  in 
which  a  Court  of  equity  would  have  obliged  him  to  be 
put  before  the  inspection,  the  Commissioner  might  have 

(a)  1  Motit.&B.56. 
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^^^^'  the  mortgnge  deed  produced^  or  examine  the  mort- 
£t  piite  gagee  as  to  what  wae  contained  in  the  deed,  whetbel: 
upon  tenderkig  him  any  relief  or  not  t  That  was  the 
ground,  eten  when  the  express  ohject  was  to  destroy 
that  deed  without  giving  the  mortgagee  one  sixpence  of 
the  money.  But  in  Ex  parte  C^UkcoU  it  went  further; 
it  tried  the  incident  both  with  reference  to  law  and 
equity.  In  that  case,  the  mortgage  deed  was  in  the 
possession  of  the  solicitor,  and  the  objection  was  set  up 
with  regard  to  the  lien  of  the  solicitor,  and  we  perfectly 
well  know,  that  a  lien,  however  trifling  it  is,  would  be 
an  answer  to  any  action  of  trover  that  might  be  brought; 
for  a  party  would  only  have  to  say  this  to  the  party 
wishing  to  inspect  the  deeds,  ''  you  may  have  an  in^ 
terest  to  the  whole  extent  of  this  property,  but  I  have  a 
lien,  and  therefore  you  shall  not  inspect  the  deeds;" 
yet  there  the  solicitor  was  not  allowed  to  set  up  any 
lien  against  the  right  which  the  assignees  claimed  by 
the  authority  of  the  Commissioners*  They  were  en- 
titled to  have  the  deed  produced  in  the  first  instance, 
without  tendering  him  the  amount  of  the  Uen  or  the 
mortgage  money*  As  to  the  title  deeSs^  it  is  too  mudi 
to  infer,  that  there  could  be  any  opinion  of  the  Court 
expressed  as  to  how  fiir  tihie  titk  deeds  must  be  pro- 
duced before  the  Commiattoiier  $  in  that  case^  all  that 
the  assigneefi  wanted  was  the  marlgag€  deedi^  and  it 
was  unnecessary  to  say  any  thing  on  the  subject  of  the 
tUie  deeds*  The  question  is  still  one  whidii  may  b^ 
carried  to  a  decision  as  to  whether  even  the  tiUe  deeds 
may  not  be  produced,  and  then  it  would  be  a  matter  of 
discretion  how  far  the  Commissioner  would  act  upon 
them,  he  taking  the  title  deeds  themselves.  There  is 
nothing  in  that  case  to  warrant  a  contrary  inference. 


TftVBilAw* 
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Now  the  pzopotttion  which  I  take  the  Uierty  of  fitating  1S32. 
as  to  the  authority  of  dhe  Commiasioiier,  is  this,  that  it  ETpute 
cannot  be  affected  by  the  right  which  is  derived  in  a 
Court  of  equity  or  a  Court  of  law.  It  is  possible  to 
inagine  many  modes  in  which  the  assignees  could  get 
at  the  books  in  the  direet  relation  in  .which  the  paitieB 
stand  upon  the  record ;  for  aldioogh  the  stated  account 
goes  down  to  the  year  1818  it  does  not  go  down  to 
the  drcumatanoe  of  the  partnership  subsisting  in  equiQr 
fiom  1818,  down  to  this  very  moment;  the  plea  of 
stated  account  could  only  go  to  the  year  1818;  and 
although  the  dissolution  of  the  partnership  is  by  deed, 
and  although  possibly  by  law  there  may  be  a  dissolution 
(^  partnership,  yet  as  long  as  there  were  outstanding 
dxbu  umxdlected  and  unsettled,  they  were  the  property 
of  the  partnership,  and  they  would  stand  in  the  same 
relati<m  of  partners  in  which  they  once  stood ;  the  plea 
of  stated  accounts  would  only  go  down  to  the  year 
1816,  and  on  the  allegation  of  tiiese  outstanding  debts 
tn  1818  havii^  been  collected  to  a  considerable  amount, 
a  Court  of  equity  would  compel  a  discovery,  whether  or 
not  they  had  been  received;  and  Mr.  Trueman  would 
be  bound  to  admit  that  these  books  were  in  his  posses- 
sion, and  upon  that  admission  he  would  be  bound  to 
give  an  inspection  of  them  in  all  respects  the  same  as 
if  the  partnership  were  then  existing. 

Now  let  OS  take  another  mode  of  putting  it.  Sup- 
posing the  assignees  were  to  say  there  were  certain 
debts  outstanding  whkh  we  are  anxious  to  recover  for 
tiie  bankrupt's  estate,  but  which  Mr.  Trueman,  the 
•ohent  partner,  will  not  join  us  in  doing.  Could  not  a 
bill  be  filed  in  which  Mr.  Trueman  could  be  called 
upon,  under  an  indemnity  frotn  the  assignees,  to  lend 


484  CASES  IN  BANKRUPTCr, 

1832.       his  name  to  recover  these  outstandmg  debts,  which  the 

£x  paite      assignees  could  not  recover  without  him ;  and,  as  ind- 
Xbvbmah.     j^j^^  ^^  ^^^^  ^.jj^  ^^^^  ^^^  ^jj^  question  be  answered 

whether  these  books  were  in  the  possession  of  Mr. 
Trueman  or  not? — and,  if  they  get  the  admission,  will 
not  the  Court  act  on  the  admission,  and  give  the 
inspection?  It  is  unquestionably  so  in  this  mode  of 
looking  at  it.  Now  try  it  again*  Could  not  the  mes- 
senger, under  the  old  act  of  parliament,  have  gone  in 
and  taken  possession  of  these  books?  Could  he  have 
not  gone  into  the  very  house  and  seized  these  books  in 
respect  of  the  interest  which  the  assignees  had  in 
them*  Let  it  be  remembered  that  the  power  in  the 
messenger  is  continued  by  the  present  act:  and  again, 
whether  it  be  a  tenancy  in  common,  or  a  joint  tenancy, 
or  otherwise,  the  messenger  clearly  would  have  had  a 
right  to  take  them  under  the  old  act  of  parliament;  for 
a  power  is  expressly  given  to  him  under  the  act  of  the 
6th  Geo.  4.  (a)  to  do  so*  And  if  Mr.  Trueman  came 
into  this  Court  in  order  to  prevent  the  messenger  from 
so  doing,  this  Court  would  give  him  no  protection,  but 
upon  his  tendering  to  the  assignees  a  reasonable  in- 
spection at  all  times  under  an  arrangement  to  be  made 
between  them. 

Now  as  to  the  right  which  Mr.  Trueman  has  acquired 
by  the  possession  of  the  books.  It  is  not  the  mere  de- 
livery of  the  chattel  without  more,  which  passed  the 
property  in  the  books.  But  here  are  those  books  con- 
taining the  incidents  of  the  joint  property  in  which 
they  are  interested  expressly  protected,  not  by  any 
thing  going  to  the  delivery  of  the  books,  but  by  an 

(a)  S  c.  39. 
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undertaking  and  by  express  contract  for  the  custody.        1832. 
The  very  terms  of  providing  for  the  custody  of  the       ETparie 
books  is  an  express  contract,  which  excludes  any  argu-     Tbvbman. 
ment  which  could  be  raised  as  to  the  kind  of  property 
which  passed  by  the  delivery  of  chattel,  and  by  the 
mode  of  putting  which  you  state  that  the  books  are 
merely  deposited. 

Another  mode  of  putting  it  may  be  this:  it  is  im- 
possible to  say.  that  the  assignees  may  not  have  an 
interest  in  looking  at  these  books*  I  have  not  heard 
one  suggestion  on  the  part  of  the  petitioner  that  he  will 
be  injured  by  these  books  being  produced ;  and  it  is 
quite  possible  that  the  creditors  may  be  benefited  by 
it*  It  is  possible  that  there  may  be  a  state  of  circum- 
stances which  will  point  at  once  to  an  anxiety  to  get  at 
the  accounts;  for  nothing  but  that  would  induce  the 
assignees  to  take  the  trouble  of  getting  at  them,  and 
there  ought  not  to  be  any  difficulty  in  doing  so.  We 
are  bound  to  protect  the  creditors;  and  the  incidents  of 
the  rights  that  the  creditors  have,  under  a  commission 
of  bankrupty,  is  a  powerful  and  a  preponderating  cir-* 
cumstance  upon  the  question  of  convenience  or  incon- 
venience. Upon  the  whole  I  think  the  petition  must 
be  dismissed,  and  with  costs* 

Note. — The  Commissionen  subaeqiiently  decided  that  he  had  the  power 
to  inspect  the  books  in  question*  From  this  decision  it  was  intended  by  the 
parties  to  have  appealed,  but  the  matter  was  aflerwaids  compromised. 

Memorandum. 
On  this  day  Mr.  Serjeant  Merewether  took  his  place      Jum  2. 
within  the  bar  as  Her  Majesty's  Counsel  learned  in  the 
law* 
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ISM.  Ex  parte  Neal. — In  the  matter  of  BAJLTi.fiTT. 

A.emp]oyiB.a  TlflS  WAS  a  petkioB  to  tUT  a  Bolieitor*8  bffl  under 

wlicitor,  to  *^ 

strike  a  docket   tkese  cbeonBtanoes : — Mr.  Pmet  had  heen  emplojed 

afftiott  C.  which 

is  done,  hat  af-  by  the  petitioiier  to  strike  a  docket  against  the  bank- 
abuni^i^-  nipty  he  haying  assured  the  petitioner  that  he  shonld 
^;^^;^l,'^'  be  able  to  eaUUfeh  and  support  an  act  of  bankruptcy. 
wUdi^isnm^  Flailing  however  to  do  so,  the  dodcet  was  abandoned. 
^"^lluSTttii  ''^  bankrupt  having  subsequently  filed  a  dedantion  of 
kL'^^jT's^'^  inscdvency,  die  petitioner  employed  another  soficitor  to 


coato  taxed  on;    atrike  a  fiesh  docket,  upon  whidi  a  comndBskm  issued. 

der  the  commis* 


sion.  Mr.  Fme9f  after  deltveiy  of  his  bill  for  striking  die  aban- 

doned docket,  WAS  now  proceeding  to  recover  its  amount 
•gainst  the  pedtioner.  The  petition  stated  that  the 
InII  oontauied  extravagant  charges,  and,  by  praying  for 
its  taicadou)  sought  to  restrain  the  proceedings  against 
him  for  the  amount. 

Mr.  Bmc0H  for  the  petitioner* 

The  Cocar,  howeveri  were  of  opinion,  that  they  had 
no  juondictaon  to  make  anyoider  upon  this  petition, 
as  the  bill  of  costs  had  been  incutved,  not  in  this  bank- 
ruptcy, but  in  striking  a  dodcet  which  had  been  alto- 
gedier  abteadoned,  and  therefore 

The-  petition  was  dismissed^ 
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1852. 


/ttiieS* 


Ex  parte  Craddock. — In  the  matter  of  North.  ^   ^ 

XH£  factfl  and  prayer  of  this  petition  were  similar  to  Rmb,  ji  was 
those  in  the  case  o{  Ex  parte  Dotcten  in  re  Wisden^  in  -^^^^^  ^  ^, 
a  forjner  part  of  this  volume,  tisu  for  the  enbrgeaRnt  •{J**°|J?  ^V**^ 

of  the  time  for  opening  the  fiat  (a).     The  Court  ex-  ugntture  to  a 

.  petitioD  to  en- 

pressed  a  similar  opinion ;  and  that  without  service  of  large  the  time 

the  petition  on  the  bankffopt,  the  Court  could   not  sented)  could  be 

1  •        n  obtained,  the 

entertam  the  question  for  a  moment.  time  for  opening 

the  fiat  would 
expire,  his  soli- 
Mr.  Montagu   suggested  that   the    bankrupt   was  Siowedtosign 
willing  to  have  the  petition  granted,  but  residing  a  long  ^Cv^y*  ^" 
distance  off  in  the  country,  the  time  for  opening  the 
commission  would  expire   before  his  signature  to  a 
petition  to  facilitate  this  object  could  be  obtained. 
He  therefore  asked  that  the  solicitor  to  the  commission 
might  be  aHowed  to  sign  the  petition  on  behalf  of  the 
bankrupt. 

The  Court  granted  tibe  i^plicatkMiy  staling  they  did 
•D  on  the  i^sponaibiUtyof  the  solicitors*  over  whom,  as 
officers  of  the  Court,  they  had  a  very  mftcient  btrid  fer 
their  right  conduct. 

(a)  AnUt  p.  111. 


Ex  parte  Grekn. — In  the  matter  of  Rii>lbt« 

iHE  Court  in  diid  case  held,  that  an  application  OnappKcftti<m 
tending  to  compel  a  party  to  take  upon  himself  the  force  a  party  to ' 
trust  of  the  office  of  assignee,  against  his  wish,  could  assignee  upon 

him  against  his 
wish,  he  must  be  served  with  notice  of  it. 
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1832.        not  be  heard  without  his  being  previously  served  with 
EKpsite      ^^^  petition. 


Mr.  Moniagu  and  Mr.  Bayley  for  the  petitioner. 

Mr.    Kindersley   and    Mr.    Bichner   for    the    re- 
spondents. 


/iMieS. 


Ex  parte  Steel. — ^In  the  matter  of  Steel. 


Ob  tppikatioii    JtER  CURIAM. — In  order  to  remove  one  assignee 

to  remoTe  one 

of  leveral  a»ig-  from  the  trust,  he  refusing  and  having  never  accepted  it, 

noes,  the  prffi)er    , 

conraeisto  peti-  the  proper  course  is  to  petition  for  an  entire  new  choice ; 

clioioe.  f^f  ^on  constat^  that  the  choice  might  have  devolved 

on  those  remaining,  if  the  creditors,  at  the  time,  had 
been  aware  of  the  rejection  of  the  office  by  the  party 
sought  to  be  removed  (a). 

Mr.  Montagu  for  the  petitioner. 

(a)  The  same  was  determined  in  In  re  WiUkant,  on  the  ISth  June,  16S2. 
Mr.  Lovti  for  the  petitioner. 


Sum  14. 


Ex  parte  Fry. — In  the  matter  of  Stinchcombe. 


Petition  Dart      XHIS  petition  had  been  ordered  to  stand  over  on  the 
jonrned:  fresh    5t\k  of  June  last,  in  order  that  certain  witnesses  might 

affidavits  cannot  ,  •      j      •    x  rut  •.  i.     •        *i_ 

be  filed.  he  exammed  mva  voce.    The  witnesses  havmg  been 

examined  accordingly,  on  this  day  Mr*  Montagu^  in 
commenting  on  that  evidence,  tendered  an  affidavit  to 
the  Court,  which  had  been  sworn  since  the  5th  of  June, 
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the  day  of  adjournment,  contradicting  the  evidence        ISSZ, 
adduced  on  the  examination. 


£x  parte 
Fry. 


Mr.  N.  Ellison  contended,  that  it  was  irregular,  and 
objected  to  the  affidavit  being  read. 

The  Court  thought  the  objection  good,  and  accord- 
ingly rejected  the  affidavit,  observing,  that  the  petition 
ought  to  be  now  heard  as  it  originally  stood  on  the 
5th  of  June,  the  party,  without  a  proper  application  to 
the  Court  for  that  express  purpose,  having  no  right  to 
file  further  affidavits. 


Ex  parte  Williams. — In  the  matter  of  Hall. 

JufM  16. 

1  HIS  was  a  petition  of  an  equitable  mortgagee  for  a  Moitgaeee  ap- 
plying lor  letv# 

sale  of  the  mortgaged  premises,  and  for  liberty  to  bid.  to  bid  mtut  al- 
ways pay  costs 
of  petition,  tiQi 

Mr.  G.  Turner  applied  that  the  costs  of  the  applica-  othen^." 
tion  might  come  out  of  the  produce  of  the  sale. 

The  Court  said  it  must  be  considered  as  a  general 
rule,  that  in  all  these  cases  the  equitable  mortgagee 
must  pay  the  costs  of  an  application  for  liberty  to  bid 
out  of  his  own  pocket,  unless  the  assignees  should  con- 
sent otherwise  (a). 

(a)  The  case  of  £r  TpaarU  Bnwn,  ante,  p.  34,  is  stated  in  terms  too  broad. 
Sir  G.  Rcte  in  that  case  intended,  that  Mr.  Ueyinoidt  being  instructed  to 
consent,  was  instructed  to  consent  generally  to  the  whole  prayer  of  the  peti- 
tion, and  therefore  to  that  part  which  asked  costs  of  the  petition  out  of  the 
estate.  It  was  on  that  implied  consent  that  the  order  was  made.  See 
also  ExTparU  Rdnnton,  1  Mont,  ^  M*  *^61t 
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1832. 


Ex  parte  Palmer. — In  the  matter  of  Palmer. 


June  16.  -Y^ 

Affidafit  fikd     Per  C  URl4M<~-AMdK9Ttbi  filed  be(aie  th«  fifiqg  of 

before  petitioQ 

filed, bad, unless  the  petition  cannot  be.  read  in  subpart  of  it,  vasA&m 

notice  ffiven  of 

readugtbem,     notice  be  given  to  the  respondent  of  the  intention  of 
moit bevertfied.  <1<>UV  *^    Alid  aiuih  uolka  wtt  atftiid  for  iM4liinf»  and 

cannot  be  read  »t  iJm  haaring,  unkai  it  ba  varified  by 

affidavit. 


Mr,  M<mi0gm  for  petittoner. 
Mr.  Bethel  for  respondent. 


Afidavitofitr* 

QHg^ttakaia 
CouiU 


Same  Case. 

The  Court  md*  that  where  a  petitioa  is  c^Dad  w^ 
the  affidavit  of  service  on  the  opposite  party  ought  to 
be  in  Courts  but  iu  thUi  caaa  thay  allQved  an  ordw  to 
be  taken  in  the  abseuoe  of  the  reqp<9od6nt,  upon  pro* 
ducing  the  affidavit  of  service  to  the  Registrar  on  draw- 
ing up  the  order  x  but  if  the  affidavit  of  service  then 
appeared  not  to  have  been  sworn  before  this  di^  (die 
day  of  bearing)  then  the  petition  to  ^tand  dismissed. 
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Ex  parte  Walter  Lrarhouth. — In  the  matter  of      j^^^  ig. 
Thomas  Thompson  apd  John  Knight.  ^mS^ 

Ex  parte  Henry  Cleaysr.— Id  the  same  matter.      ^^*^  a  former 

<^  memoraDdum  of 

rr\^  ,     ,        .  .         Commissioners 

X HE  petition  stated  that  a  commission  issued  against  finds  that  a  sum 
tbe  aboYe  bankrupts  in  NoYember  18^,  and  in  De-  thehai^^fone 
cember  following,  Charles  Dod  the  petitioner^  Henry  db!^sit  to  be 

Cleaver,  and  the  petitioner  WaHer  Learmouik,  were  n^mes ofall  * 

•I 

chosen  assignees  in  the  usual  form.    Soon  afterwards^  whi|^h*hawever' 
differences  arising  between  the  first  two  named  assig-  ^^  ^^ 
nees  and  the  petitioner  Learmeuik,  he.  in  the  same  ^^  ^  ^^ 

'^  fortacoming ; 

BK>nth,  presented  a  petition  to  the  then  Lord  Chan*  the  Commis- 

sbnei  it  not 

oellor(a)  praying  to  bedisdiarged  from  the  trast»whicli  warranted  in 

^       -  finding  by  a  sub* 

petitk>n  was  set  down  for  hearing  before  the  Lord  sequent  memo- 
Chancellor  in  January  18S8.    On  the  fltd  April  1808  money  is  in  the 
the  Commissioners  named  met  for  the  purpose  of  au«  three  assignees, 
ditbig  the  accounts  of  the  assignees,  and  Dod  and  ^e^^^ui^m 
Cleaver  alone  attended  the  meeting  and  deliYered  in  ^^^q^^I^ 
their  accounts,  and  the  Commisrioners  signed  the  usual  ^  jurisdiction 

^  to  enter  on  the 

memcmmdum,  in  which  Dod  and  Cleaver  were  alone  liabiUty  of  the 

CO- assignees  to 

aamed  as  assigneesi  and  styled  **  the  two  acting  assig*  answer  the  con- 
sequences of 
nees/'    On  the  same ,  day  the  Commissioners  audited  trusting  the  as. 

the  aecounts  of  the  separate  estates  of  each  bankrupt,  default. 
and  memorandums  of  such  audit  in  similar  terms  were  ^^ere  one  as- 
signed by  them.     On  the  4th  NoYember  18S8  the  SSSlSli^ 
Commissioners  agam  met  for  the  purpose  of  auditing  ^^3^, 
the  accounts  of  the  assignees,  and  then  also  Dod  and  ^^^  <7^^^ 

°  was  not  drawn 

Cleaver  alone  attended  and  deliYered  in  tlieir  accounts  2  ^)  ^}  ^ 

Commissioners 

whereupon  the  Commissioners  signed  another  memo*  ^^»  ^y  ^^^ 

^  memorandums, 

randum  to  the  same  effect  as  that  before  mentioned ;  virtually  recog- 

nized  such  di^ 

and  they  found  '*  there  is  now  a  balance  of  1306iL  in  the  etax^  by  ex- 
hande  of  the  said  assignees,*'  &c.    On  the  IMi  No-  namefromthem, 

he  cannot  be 

(a)  Loid  Lyndhurst  "*^  ^^^  ^^ 

^  "*  any  subsequent 

mesiorandaflui. 
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183S.  vember  18S8,  the  Commissioners  made  a  further  order 
Ex  pute  of  dividend^  and  signed  the  usual  memorandum,  wherein 
the  assignees  were  not  particularly  specified,  but  the 
term  ''  assignees"  alone  used. 

The  petitioner  Learmauih  was  not  present  at  any 
of  the  meetings.  The  accounts  delivered  in  were  those 
of  Dod  and  Cleaver  only,  and  signed  by  them,  the 
petitioner  Learmauth  never  having  signed  any  such 
accounts,  nor  being  in  any  manner  party  or  privy  to 
them. 

The  petition  to  discharge  the  petitioner  LeamunUh 
from  the  office  of  assignee  was  heard  before  the  V*  C. 
in  April  1899,  when  the  order  was  made,  but  was 
entered  in  minutes  only,  never  being  drawn  up;  the 
petitioner  considering  that  it  was  unnecessary,  as  the 
estate  was  then  nearly  wound  up. 

On  the  4ih  June  18S0,  Z)oJ,  in  pursuance  of  a  sum- 
mons to  show  cause  why  a  dividend  was  not  made  of 
the  separate  estate  of  the  bankrupt  John  Knigkt, 
appeared  before  the  Commissioners,  and  deposed  that 
there  was  then  in  the  three  per  cent,  consols,  belonging 
to  the  estate  of  Knight,  the  sum  of  759/.,  and  the  Com- 
missioners signed  a  memorandum  to  the  effect  that 
Dod  being  examined,  and  deposing  to  the  same,  they 
ordered  that  the  759/.  should  be  sold  out  and  re- 
invested in  exchequer  bills  in  the  names  of  Dod  and 
Cleaver,  and  the  petitioner  Learmouih,  **  the  aesignees^ 
for  the  benefit  of  the  estate.  The  petitioner  Z^ear^ 
mouth  was  not  present  nor  summoned  to  attend  that 
meeting. 

Shortly  after  that  meeting,  Dod  absconded,  and  it 
was  discovered  tiiat  the  statement  made  by  him  as  to 
the  759/,  was  false,  and  that  Dod  bad  made  away  with 


Lear  MOUTH. 
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the  monies  belonging  to  Knighfs  estate,  which  had        1832. 
been  got  in,  and  were   remaining  after  answering  a       ETparte 
dividend  of  Is,  5d.  in  the  pound. 

On  the  16th  June  1830,  the  petitioner  Learmoutk 
was  examined  by  the  Commissioners^  and  deposed  that 
^he  had  never  received  or  paid  any  part  of  the  bank- 
rupt's estate,  he  never  having  in  any  manner  acted  in 
the  trusts  except  in  some  mere  formal  acts,  in  which  the 
signature  of  all  the  three  assignees  was  requisite. 

When  the  new  Court  came  into  operation,  the  com- 
mission was  transferred  to  Mr.  Commissioner  Evans, 
who,  without  any  other  audit  meeting  as  to  Knighfs 
estate,  on  the  5th  March  last,  by  a  memorandum  signed, 
after  finding  that  786/.  was  in  the  hands  of  the  "  assig- 
iiees,^  directed  the  petitioner  Learmouih  and  Dod  and 
Clearer  to  pay  and  divide  the  same. 

The  petition  prayed  that  that  order  might  be  re- 
scinded as  regarded  the  petitioner  Learmoutk. 

A  petition  was  also  presented  with  a  similar  view  by 
Cleaver^  which  came  on  for  hearing,  by  order,  at  the 
same  time. 

Mr.  G.  Turner  for  the  petitioner  Mr.  Learmouih, 
and  Mr.  Russell  for  the  petitioner  Mr.  Cleaver,  urged 
that  the  order  of  the  Commissioner  was  erroneous,  as 
charging  their  clients  with  the  defaults  of  his  co- 
assignee,  Mr.  Dod,  The  6  Geo.  4.  c.  16.  ss.  106.  107. 
shows  that  each  assignee  is  to  be  considered  responsible 
for  his  own  acts  alone.  Throughout  the  wording  of 
those  clauses  this  construction  holds  good;  for  the 
assignees  are  to  deliver  accounts  of  what  money  they 
have  "  respectively''  received.  The  Commissioner  is 
to  ascertain  what  balance  is  in  the  hands  of  the  assignees 
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1832.        *<  respectively.^*    So  in  the  case  o(  Primrose  ▼.  Brom- 

Ezpvte      ^ (^)'  Lo'^  Hardwicke  expressly  held  that  assignees 

tsARMouTB.    ^gj.g  ^^  jjg  regarded  merely  as  trustees,  and  were  not 

responsible  for  each  other's  acts  without  there  was  great 
negligence  in  the  case.  So  also  in  the  case  of  Adams 
Y.  Claxton  {b)  it  was  held,  that  a  trustee  was  not  liable 
for  a  loss  by  failure  of  a  banker  to  an  agent,  in  whose 
hands  money  was  deposited  pending  the  application  for 
a  change  of  trustees. 


Mr.  G.  Turner i  on  behalf  of  Learmouih,  contended 
that  the  order  of  the  Vice-Chancellor,  discharging  Mr. 
Learmouth  from  the  office  of  trustee,  and  the  fact  of 
the  application  for  that  purpose  and  of  its  issue,  must 
have  been  sufficiently  well  known  to  the  former  Com* 
missioners,  from  the  circumstance  of  the  several  me- 
morandums signed  by  them  having  totally  disregarded 
him  as  being  one  of  the  assignees,  and  that  they  must 
have  considered  him,  de  facto,  absolutely  discharged, 
aiid  no  longer  responsible,  and  therefore  that  at  least 
as  to  Mr.  Learmouth  the  last  order  went  too  far, 

Mr.  Tufiss  appeared  for  one  of  the  separate  creditors 
6f  Knight,  and  contended  that  the  cases  cited  did  not 
apply  to  the  present  question,  which  was,  whether  or 
not  both  petitioners  had  not  been  guilty  of  gross  negli- 
gence in  trusting  Mr.  Dod  with  the  sole  management 
of  the  funds.  When  money  is  received  by  assignees,  or 
by  one  of  them  with  the  knowledge  of  the  others,  it  is 
the  duty  of  all  to  see  that  the  fund  is  properly  applied. 
When  any  reasonable  time  has  elapsed  after  such  receipt 
the  possession  of  one  is  considered  the  possession  of  all. 

(a)  1  Atk.  89.  (b)  6  Ves.  226. 
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Where,  by  the  body  of  creditors,  three  assignees  are       IMt, 
chosen,  it  is  the  right  of  the  creditors  to  look  to  all  the      ETpute 
assignees,  as  a  triplicate  security   for   due  perform-    L«^*"«<>''Ta. 
ance  of  the  duties.    Mr.  LemrmoutAf  in  point  of  law, 
remained  assignee,  and,  as  such,  liable  till  he  was  dis- 

« 

charged  by  order  of  Court,  which  could  only  operate 
by  being  regularly  drawn  up — a  step  altogether  omitted 
in  the  present  case.  Had  the  order  of  the  Vice-Chan- 
cellor  been  drawn  up,  and  Mr.  Learmauih  regularly 
discharged,  the  creditors  would  in  all  probability  have 
called  a  meeting  for  a  new  choice  of  assignees,  which 
would  undoubtedly  have  been  their  right.  By  the 
memorandum  of  the  4th  June  1830,  the  sum  of  759/.  is 
ordered  to  be  transferred  into  the  names  of  all  three  of 
the  assignees,  from  whence  Mr.  Commissioner  Evans 
only  drew  the  legal  inference  that  that  sum  was  in  their 
hands,  and  therefore  that  they  are  all  liable  for  it. 

The  counsel  for  the  petitioners,  in  reply,  were  stopped 
by  the  Court. 

The  Court  was  of  opinion,  that  whatever  neglect  the 
co-assignees  might  have  been  guilty  of  in  having  trusted 
too  implicitly  to  Dod  the  management  of  the  trust, 
it  having  been  found  by  a  prior  memorandum  of  the 
Commissioners,  that  the  fund  now  sought  to  be  charged 
on  the  co-assignees  was  in  the  hands  of  Dod  alone, 
Mr.  Commissioner  Evans  had  no  jurisdiction  whatever 
to  throw  the  responsibility  upon  Mr.  Learmouth  and 
Mr.  Cleaver i  and  therefore  his  order  must  be  rescinded. 
The  question  of  their  liability  was  solely  to  be  deter- 
mined by  a  bill  in  equity,  and  not  by  the  jurisdiction 
in  bankruptcy;  and  the  Court  could  not  take  upon 
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1 8S^.  themselves  to  say  what  would  be  the  result  of  such  suit; 
£^  rte  An  additional  reason  why  the  order  ought  to  be  dis- 
LE>k  RMouTH.  charged,  is  the  circumstance  of  the  Commissioner  having 
proceeded  on  a  former  order  in  making  the  present  one, 
charging  Mr*  Learmouih^  when  in  point  of  fact  that 
order  was  founded  on  others,  which  had  altogether  dis^ 
charged  him  from  the  office  of  assignee. 

The  order  of  Mr.  Commissioner  Eeaiu  was  therefore 
directed  to  be  rescinded,  without  prejudice  to  the  ques- 
tion of  the  liability  of  the  petitioners.  All  costs  to 
come  out  of  any  estate  that  might  arise. 


Ex  parte  Bell. — In  the  matter^^  Smith. 

June  18.  ^ 

The  late  receipt  AFFIDAVITS  in  tWs  case  were  filed  on  Thursday 
consequent  Don-  ^^^^9  ^he  14th  June,  and  received  by  the  opposite  soli- 
to  couii'^^no  <5>^r  on  Saturday,  the  16th,  who  stated  that  Sunday 
off^rjetmon* as  intervening  he  was  unable  to  prepare  and  deliver  his 
the briefioughi  briefs  to  counsel  till  this  day,  18th  June;  yet 

to  have  been  ^ '  '  •' 

delivered  with- 
out waiting  for 

the  affidavits.         The  CouRT  thought  it  was  not  a  sufficient  cause  to 

order  the  petition  to  stand  over,  as  the  briefs  ought  to 
have  been  prepared  and  delivered  without  waiting  for. 
the  affidavits. 
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Ex  parte  Skipp. — In  the  matter  of  Singleton.  Z 

^^  June  19. 

1  HE  Court  held,  that  a  petition  for  liberty  to  prove  a  Formof  petition 
debt^  and  to  stay  the  bankrupt's  certificate,  if  it  do  not  siay^rt^cate. 
state  that  the  proof  will  turn  the  certificate,  is  insuf- 
ficient for  that  purpose. 


Mr.  Rolfe  for  the  petitioner. 


Ex  parte  Wiggin. — In  the  matter  of  Nicholls. 

Someday. 

The  petition  in  this  case  was  attested  "  Witness,  Where  petition 

attested  accord* 

John  Smith,  New  Bridge  Street^  petitioner's  solicitor,    ing  to  spirit  of 

General  Order, 
Court  will  al- 

Mr.  Swanston  objected  that  such  attestation  was  irre-  to'^t*rid*or" 
gular,  according  to  the  General  Order  (a),  inasmuch  as  Jl™uo^'2gUme 
it  did  not  specify  to  what  the  attestation  of  the  witness  ^  »"»««*• 
applied. 


The  Court  however  thought,  that  the  signature 
being  attached  to  the  petition  must  be  taken  to  apply 
to  the  signature  of  the  petitioner,  and  was  in  substance 
within  the  spirit  of  the  General  Order,  and  therefore 
allowed  it  to  be  amended:  and  declared  they  would 
always  get  over  such  objections  where  it  appeared  rea« 
sonable  they  should  do  so,  by  allowing  an  amendment. 

(a)  12th  August  1S09. 
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^*^*  Ex  parte  Ferris. 


JMHtlfi.         ^^ 

Court  ca&not      X  HIS.  was  an  application  for  a  four-day  order  on  the 

oomiiiitment  of  i^spondent  to  pay  the  taxed  costs,  or  that  he  might 

P^^aentofoMU  Stand  committed.    The  previous  order  for  payment  in 

aelmdm order  ^^^^  ^V^  ^*^  ^^^  made  by  his  Honor  the  Vice- 
•^V.C.  ChanceUor. 


Mr.  Russell  for  the  petitioner. 

Sir  G.  Rose  intimated  that  this  Court  could  not 
proceed  to  the  commitment  of  a  party  upon  the  strength 
of  an  order  of  his  Honor  the  Vice-Chancellor.  The 
petitioner  had  therefore  better  take  the  first  order  from 
this  Court  for  payment  in  seven  days,  making  a  formal 
application  for  payment  to  the  respondent  in  the  first 
instance. 


Anonymous. 


Someday, 


form  of  petition  THE  Court  intimated,  that  in  petitions  to  annul  Sijiai 

to  ftnoul  fiftt* 

It  was  not  necessary  also  to  pray  for  a  supersedeas, 
though  in  some  instances  they  had  observed  this  ooiurse 
had  been  adopted* 
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Ex  parte  Sarah  Marks  and  others,  (surviving  Execu- 
trix and  Executors  of  John  M arks,  deceasedj)  and 
John  Isaac  Marks,  (carrying  on  business  under  the 
firm  of  S.  Marks  and  Son.) — In  the  matter  of  James 


1832. 


Marks.  ^^ 

^^  June  21. 

1  HE  bankrupt's  father,  John  Maris,  by  his  will,  dated  Testator  by  will 
the  7th  July  1806,  directed  that  his  business,  which  was  ness  to  be  ear- 
that  of  a  coachmaker,  in  Great  Portland  Street,  and  ezecuton!^aB^ 
was  then  carried  on  by  himself  and  his  son  William  ^^^j^  ^^^  " 
Marks,  should  be  continued  after  his  decease  by  his  ^s™f  \f " 
wife  Sarah  Marks,  and  his  said  son  Wimam  Maris,  J*'*^'^^'  *»"  ^' 

'  formmg  certain 

upon  the  terms  specified  in  certain  articles  of  copart-  *«™"»  **  J^"  .^ 

*^  r^  *r  muted  toafourth 

nership  entered  into  between  himself  and  his  son  Wil-  f^^^*   •&.,  at 

the  age  of  20, 

liam  Marks,  until  his  son  James  Marks,  the  bankrupt,  enters  into  ano- 

ther  business  on 

should  attain  the  age  of  21,  for  their  own  use  and  hisown account, 

and  never  cl&itos 

benefit,  in  the  following  proportions,   namely,  three^  the  ri^ht  under 

fourths  of  the  annual  profits  to  his  wife,  and  one-fourth  fo^WoM^n- 

to  his  smi  William  Marks.     And  when  James  Marks,  n^verUieltts     * 

the  bankrupt,  attained  21,  then  he  directed  that  he  ^^^^^^^  \ 

should  be  admitted  to  a  fourth  share  in  the  business,  "gl^t.  and  fhere- 

'  fore  that  his  as- 

upon  the  terms  set  forth  in  the  said  articles  of  partner-  8jgj»««  l>aye  f 

'  '^  nght  to  call  the 

ship,  on  his  takinsf  part  of  the  stock  in  trade  at  a  fair  executors  of  the 

*  ®  *  will  before  the 

valuation^  and  paying  interest  for  the  amount  thereof  Commissioner 

and  examine 

after  the  rate  of  5/.  per  cent,  per  annum,  until  the  prin-  them  as  to  the 
cipal  should  be  paid:  and  the  testator  directed  that  his  nership^ 
two  sons  should,  in  consideration  of  the  large  sums 
which  had  at  various  times  been  expended  by  him  in 
improvmg  the  premises  where  the  business  was  carried 
on,  pay  to  his  executors  the  yearly  sum  of  400/.,  being 
one-half  of  the  rent  of  the  premises,  for  the  benefit  of 
his  estate,  so  long  as  they  should  continue  to  carry  on 
the  business.  And  in  the  event  of  the  death  of  his 
wife,  then  the  testator  directed  that  the  whole  of  his 
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183^.  btuiness  should  be  carried  on  by  his  two  sons^  William 
£z  parte  Marks  and  James  Marts  (the  bankrupt).  And  in  case 
and  oUm.  ^^  ^^J  dispute  between  them  touching  the  carrying  on 
of  the  business,  the  testator  directed  that  his  executors 
should  offer  sijach  a  sum  of  money  as  they  in  their  dis- 
cretion should  think  just,  as  an  equivalent  to  his  son 
William,  it  being  the  testator's  wish  that  his  son  James 
Marts  might  have  the  refusal  thereof,  in  consequence 
of  the  premises  having  been  originally  in  the  tenure  of 
his  late  godfather,  and  out  of  respect  to  his  memory. 
But  if  James  Marts  should  decline  the  business,  then 
the  executors  were  directed  to  pay  to  his  son  James 
Marts  such  a  sum  of  money  as  they  would  have  paid 
to  his  son  William  Marks;  and  upon  payment  of  such 
sum  the  whole  of  James's  interest  in  the  business  was 
to  cease  and  determine.  There  were  other  provisions 
in  the  will  as  to  the  admission  of  the  testator's  younger 
sons  into  the  business,  in  case  of  his  wife,  or  Williamy 
or  James  Marks  declining  it,  or  the  wife  marrying 
again ;  in  which  last  event  the  executors  were  directed 
to  invest  2000/.  in  the  funds  for  her  benefit,  and  apply 
the  residue  of  his  estate  for  the  benefit  of  his  children, 
in  equal  shares;  those  of  the  sons  to  be  payable  at  the 
age  of  21,  and  those  of  the  daughters  to  be  payable  at 
that  age,  or  on  marriage.  And  the  testator  appointed 
his  wife  and  three  other  persons  executrix  and  execu* 
tors  of  his  said  will. 

By  a  codicil  to  his  will,  dated  21st  June  1827,  the 
testator,  after  setting  forth  that  the  copartnership 
between  himself  and  his  son  William  Marks  had  been 
recently  dissolved,  revoked  so  much  of  his  will  as 
related  to  William  Marts,  but  in  other  particulars  con- 
firmed his  said  will.     And  by  another  codicil,  dated 


SITTINGS  AFTER  TRINITY  TERM,  2  WILLIAM  IV.  501 

6th  June  1828,  the  testator  settled  the  share  of  one  of       1832. 
his  married  daughters  upon  herself,  independent  of  her       ^^  parte 
husband,  but  made  no  other  alteration  in  his  will.  and^oUiere. 

The  testator  died  in  the  month  of  August  1828) 
leaving  his  wife  and  ten  children  surviving  him,  of  whom 
the  petitioner^  John  Isaac  Marks ^  and  the  bankrupt 
James  Marks^  were  two. 

It  appeared  from  the  proceedings  in  an  amicable 
suit  by  the  executors  against  the  children,  that  James 
Marks f  the  bankrupt,  had  at  his  father's  death  three 
years  more  of  his  apprenticeship  to  serve,  and  was  in- 
competent therefore  to  be  admitted  a  partner  in  the 
business,  and  that  Sarah  Marks^  the  widow,  from  her 
want  of  knowledge,  and  in  consequence  of  her  domestic 
duties,  was  unable  to  carry  it  on,  and  that  the  other 
executors  were  also  unable  to  conduct  it  It  was  agreed 
therefore,  under  the  sanction  of  the  Court  of  Chancery, 
that  John  Isaac  Marks,  who  had  long  since  attained 
21,  should  be  admitted  to  purchase  a  fourth  share  in 
the  business,  and  should  carry  it  on  for  the  mutual 
benefit  of  himself  and  the  several  other  persons  inter- 
ested therein,  until  the  bankrupt  James  Marks  should 
attain  21,  when  he  was  to  be  admitted  a  partner  ac- 
cording to  the  will. 

In  May  1831,  James  Marks  the  bankrupt,  being 
then  SO  years  of  age,  ceased  attending  to  his  duties  in 
Great  Portland  Street,  and  commenced  business  on 
his  own  account  at  Hampstead  as  a  horse-dealer.  On 
the  19th  August  1831  he  attained  the  age  of  21,  and 
took  a  lease  of  some  premises  in  Foley  Place  for  the 
purpose  of  carrying  on  such  last*mehtioned  business, 
and  never  claimed  any  right  to  any  interest  as  a  partner 
in  the  coach-maker's  business  under  the  provisions  of 
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1832. 

£x  parte 
Maris 


his  father's  will*  nor  performed  any  one  of  the  con- 
ditions to  entitk  him  to  such  interest  The  term  of 
his  apprenticeship  expired  on  the  31st  Decemher  hist, 
but  he  performed  none  of  the  duties  of  an  apprentice 
since  the  month  of  May  preening* 

On  th0  2Ist  January  1832  a  Jiat  issued  against  the 
bankrupt,  and  assignees  were  duly  appointed;  and  the 
petitioners  were  on  the  ^  May  summoned  to  appear 
before  the  Cknnmissioner  at  the  Court  in  Basinghall 
Street^  to  be  examined  under  the  ^fiaif  and  were  re- 
quired to  produce  all  books  of  account^  and  all  papers 
and  writings  relating  to  the  property  of  the  testator 
Join  MarkSf  or  his  business  of  a  coach*maker,  which 
was  then  carried  on  by  the  petitioners  under  the  firm 
of  S.  Marks  and  Son  in  Langham  Place.  The  peti- 
tioners attended  before  the  Commissioner,  but  objected 
to  being  examined  concerning  the  business  carried  on 
by  them  subsequently  to  the  testator's  deaths  on  the 
ground  that  the  bankrupt  had  no  interest  in  it;  and 
after  much  discussion  the  Commissioner  adjoamed  the 
proposed  examination,  to  enable  the  petitioners  to 
obtain  the  opinion  of  this  Court 

The  petitioners  prayed,  therefore,  that  the  Commis- 
sioner might  be  restrained  from  proceeding  with  the 
proposed  examinations  of  the  petitioners,  inasmuch  as 
the  bankrupt  had  no  interest  ui  the  partnership. 


Sir  C.  WeiierilL  and  Mr.  Maniagu  for  the  peti- 
tioners. The  assignees  of  Jaw^s  Maris  the  banknq>l 
can  ha?Q  no  right  to  the  inspeetion  of  the  accounts  of 
the  executors  oi  John  Marks  the  testator,  who  af^ 
dii«)eted  to  carry  on  tiie  business  upon  the  trosts  men- 
tioned in  the  will.    The  property  of  the  testator  being 
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Tested  in  them  as  executors,  is  m  euHocUa  legu*  [Sir  IS^^i 
J.  Cross.  From  the  very  general  terms  in  which  the  ^  part* 
3Sd  section  of  the  6  Geo.  4.  c.  16*  is  worded,  perhaps  J^  oSi«ni. 
it  will  come  to  the  question,  whether  the  bankrupt  had 
any  estate  or  interest  in  this  property*]  Whatever 
interest  be  might  have,  the  parties  ought  in  this  case 
to  be  referred  to  the  Court  of  Chancery,  where  there 
is  already  a  suit  depending  to  settle  their  respective 
rights,  for  that  Court  can  order  all  parties  claiming  any 
interest  to  come  before  it,  and  direct  the  proper  inquiry. 
Such  a  proceeding  was  never  heard  of  under  a  commis^ 
sion  of  bankruptcy,  as  to  examine  executors  upon  all 
questions  relating  to  the  estate  of  their  testator,  merely, 
because  the  bankrupt  took  some  undefined  and  uncer- 
tain interest  under  the  will.  In  all  matters  of  account 
between  partners,  the  proceeding  ought  to  be  by  bill. 
But  suppose  this  Court  has  a  concurrent  jurisdiction  as 
to  these  matters  of  account,  the  bankrupt  in  this  case 
was  not  entitled  to  a  sixpence,  qua  partner,  but  under 
the  will.  [Sir  J.  Cross.  The  partnership  was  to  con- 
tinue till  James  Marks,  the  bankrupt,  came  of  age, 
which  was  on  the  18th  August  last.  How  was  the  part- 
nership afterwards  carried  on  {]  Precisely  in  the  same 
way  as  before.  Although  the  Court  will  not  interfere 
with  the  duty  of  the  Commissioners,  by  making  an  order 
upon  them  to  do  a  particular  act;  Ex  parte  Farr{a)\  yet 
it  will  in  its  discretion  restrain  them  from  doing  an  act^ 
which  may  be  iiyurious  to  the  rights  of  others,  and  is 
moreover  beyond  the  scope  of  their  authority «  But  the 
main  questicm  here  is,  whether  the  assignees  have  any. 
interest  in  this  partnership.  The  bankrupt  had  dearly 
none  before  attaining  the  age  of  twenty«one*     And 

(tf)9Ves.615. 
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1832.        even  when  he  attained  that  age,  the  testator  directed 

Ex  arte       ^^  ^^^  ^^'^  ^  ^  admitted  a  partner  sub  modv,  that  is, 
Marks       upon  the  Same  terms  and  conditions  as  are  specified  in 

and  others.         *  *^ 

certain  articles  of  partnership.  But  these  terms  the 
bankrupt  has  not  complied  with.  Part  of  the  condi- 
tions was,  that  he  was  to  purchase  a  quarter  of  the 
stock  in  trade,  which  he  has  failed  to  do.  Besides,  the 
bankrupt  himself  never  claimed  any  interest  in  the 
concern  as  a  partner ;  but  set  up  as  a  horse-dealer  on 
his  own  account  in  some  other  place,  quite  distinct  from 
the  business  of  the  partnership.  Here  is  a  conditional 
power  to  become  a  partner,  which  the  bankrupt  has 
repudiated ;  he  has  not  done  any  one  thing  he  was 
required  to  do  by  the  will,  as  a  condition  precedent  to 
his  being  admitted  to  any  share  in  the  partnership.  It 
will  be  for  the  other  side  to  make  out  what  possible 
interest  James  Marks  the*  bankrupt  can  have  in  the 
partnership  business  carried  on  by  the  petitioners. 

Mr,  Swanston  for  the  assignees.  The  counsel  for 
the  petitioners  rested  their  objections  in  the  first  in- 
stance, to  an  examination  before  the  Commissioner, 
not  on  the  want  of  interest,  but  on  the  existence  of  the 
suit  It  appears  plain,  that  the  bankrupt  has  an 
interest  ifk  the  concerns  of  this  partnership,  however 
obscurely  the  will  may  be  worded.  Can  it  be  denied, 
that  he  has  still  the  option  of  becoming  a  partner,  and 
that  he  is  entitled  to  information  respecting  the  affairs 
of  the  partnership  before  he  makes  his  election?  But 
supposing  that  he  has  not  an  opti(m  to  become  a 
partner,  he  has  still  an  interest  in  the  residue  of  the 
testator's  property;  for  the  codicil  of  the  SIst  June 
1827    expressly  directs    that  the  whole  of  William 
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Marks*s  estate  and  interest  in  the  partnersUip  should  l^^^» 
fall  into  and  be  considered  as  part  of  the  residue  of  the  Ex  parte 
testator's  estate  and  effects.  How  is  it  possible  to  andotben. 
restrain  assignees  from  prosecuting  inquiries  which  the 
legislature  has  imposed  on  them?  As  to  the  existence 
of  the  suit  in  Chancery,  all  that  has  been  done  in  that 
proceeding  is  substituting  John  Iscmc  Marks  as  a 
partner  in  the  room  of  Willicm  Marks,  But  even 
supposing  that  that  suit  would  accomplish  the  objects 
sought  by  the  proposed  inquiry ,  there  is  no  exception 
in  the  Bankrupt  Act,  that  the  jurisdiction  of  the  Com- 
missioners is  to  be  excluded  because  of  the  existence 
of  a  suit.  [Sir  J.  Cross.  Can  you  state  more  particu- 
larly the  objects  of  your  inquiry  ?]  One  of  the  objects 
is,  to  ascertain  whether  any  part  of  the  400/.  per  annum 
has  been  paid. 

Mr.  Miller ^  on  the  same  side  was  stopped  by  the 
Court. 

Sir  G.  Rose. — Can  it  be  doubted  for  a  moment, 
that  the  bankrupt  had  an  interest  in  this  partnership 
after  attaining  twenty-one,  and  that  his  assignees  have 
precisely  the  same  interest  which  the  bankrupt  had 
himself?  Sir  C.  WetherellmWf  I  am  sure,  admit  this 
proposition,  that  although  a  partnership  is  dissolved  by 
bankruptcy,  yet  it  is  no  dissolution  of  a  tenancy  in 
common,  which  was  the  nature  of  the  bankrupt's  in- 
terest in  this  case.  .  Till  the  concerns  therefore  of  this 
business  are  wound  up,  the  assignees,  representing  the 
bankrupt,  are  entitled  to  -  any  interest  which  he  might 
claim  as  one  of  the  tenants  in  common. 
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1832.  Sir  C.  WeihereU  in  reply.    [Sir  J.  CrasM.  Can  joa 

^Tljite  propose  any  reasonable  limit  to  the  inquiry  which  is 
sought  for  by  the  assignees?]  We  say,  that  any  in- 
quiry will  occasion  great  expense,  and  be  of  no  use 
whatever* 

ErskinBi  C.  J. — The  object  of  this  petition  is  to 
restrain  the  Cmnmisnoner  from  examinmg  the  peti* 
tioners  as  to  the  concerns  of  the  business  carried  on  by 
them  under  tlie  will  of  Jokm  Martut  the  testator ;  and 
the  ground,  upon  which  the  ulterior  investigation  is 
resisted,  is,  that  the  bankrupt  had  no  interest  in  diis 
bunness.  But  it  seems  admitted,  that  he  had  an  equit- 
able interest  on  his  attaining  the  age  of  twenty-one,  up 
to  the  period  of  his  bankruptcy.  By  the  will  of  the 
testator,  James  Marksy  the  bankrupt  is  made  a  tenant 
in  common  in  the  stock  in  trade  appertaining  to  this 
business.  Are  not  his  ass^ees  then  entitled  to  know 
the  value  and  all  the  particulars  relating  to  the  stock  in 
trade  ?  I  am  of  opinion,  that  as  it  was  the  plain  intent 
of  the  testator  to  give  the  bankrupt  a  beneficial  share 
in  the  business,  it  is  impossible  to  say  that  he  has 
no  interest  in  it,  although  he  has  not  been  formaBy 
aditiitted  a  partner,  and  tiiat  his  assignees  have  a  right 
to  inquire  into  the  value  of  that  interest. 

Sir  J.  Cross. — It  is  not  disputed,  that  the  bankrupt 
has  some  interest  in  this  business,  though  not  exacdy 
defined.  Then  how  can  the  Court  restrain  the  inquiry, 
when  the  extent  of  the  bankrupt's  interest  remains  to 
be  ascertained?  Inasmuch  as  the  petitioners  can  define 
no  limit  to  the  inquiry  which  we  can  communicate  to 
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the  CJommisgioner,  the  order  must  be  general  foi^  the  1 852. 

dismissal  of  the  petition.      But  the  inquiry  will,  of  ETpuie 

course,  be  private.  ^  Mae« 

Sir  G.  Rose  concurred. 

The  petition  was  dismissed  with  costs. 


Ex  parte  Don  Jose  Mascarenas. — In  the  matter  of 

Anne  Dawson.  Smaiumptan 

Bmidtngs. 
fnp  June  23. 

1  HIS  was  the  petition  of  a  creditor  to  supersede  the  where  original 
commission  issued  against  the  above  bankrupt,  and  ^a affidavfto^ 
to  stay  the  certificate,  and  that  the  costs  of  the  super-  P"*  i°'  '^^  ^^^^ 

•^  '  ^        petition  M 

sedeas  And  of  the  petition  might  be  paid  by  the  bank-  *m«°ded  by 

•"^  ^  .  ^       ^  ^  adcung  the  name 

nipt  and  ./flm^*  iVancff  (who  was  also  the  petitioning  of  another  party 

**  as  respondent, 

creditor)  and  Robert  Badham  the  assignees.     The  those  affidavits 

cannot  be  read 

ground  of  the  application  were  various  allegations  of  against  him. 
fraud  charged  against  the  bankrupt  and  the  petitioning  has  been  dis- 

chanred  twice 

creditor,  and  that  there  was  no  legal  debt  to  support  under  Insolvent 

.V  •     f  Act,  and  is  af- 

tne  commission.  terwards  bank- 

rupt, and  not 
paid  15f.  in  the 

Mr.  Clarhon,  for  the  petitioning  creditor,  admitted  Ce  prS^iI^! 
that  he  could  not  disprove  part  of  the  allegations  in  the  ^^  therefore 

r  r  o  cannot  be  peti- 

petition,  namely,  that  his  client  was  discharged  twice  tioning  creditor. 
under  the  Insolvent  Act,  and  was  afterwards  a  bank- 
rupt, and  that  he  had  not  paid  15s.  in  the  pound  when 
he  sued  out  the  present  commission.    Upon  which 


The  Court  said,  that  the  commission  must  be  super- 
seded, as  the  petitioning  creditor  could  have  no  pro- 


Mascakbnas. 
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183^.        perty,  and  consequently  could  be  enftided  to  no  debt 
Ex  parte       upon  which  he  could  issue  a  commission ;   and  they 
referred  to  the  case  of  Ex  parte  Robinson  (a).    The 
prayer  of  the  petition  must  therefore  be  granted,  as 
against  the  petitioning  creditor  and  the  bankrupt. 

With  respect  to  Robert  Badham,  the  other  assignee, 
it  appeared  that  there  was  no  charge  whatever  against 
him  in  the  petition:  and  that  after  the  petition  bad 
been  presented  and  answered,  the  petitioners  obtained 
leave  to  amend  it,  by  introducing  his  name  into  die 
prayer,  with  respect  to  the  payment  of  the  costs.  The 
original  prayer  was,  *'  that  the  costs  of  the  supersedeas 
and  of  and  incidental  to  this  application  might  be  paid 
by  the  said  Anne  Dawson  and  James  Nance,*"  and  the 
only  amendment  made  was  by  adding  the  name  of 
"  Robert  Badham"  after  that  of  James  Nance. 

Mr.  Norton^  for  Robert  Badham,  the  other  assignee, 
contended,  that  as  there  was  no  aOegation  of  fraud  or 
misconduct  made  against  him  in  the  petition,  he  ought 
not  to  be  held  liable  for  the  costs.  The  sole  reason  of 
the  petitioner  for  introducing  Badham'a  name  into  the 
prayer  of  the  petition  was,  that  Badham  was  the  only 
responsible  person,  and  the  petitioner  had  no  chance 
of  obtaining  one  farthing  towards  the  payment  of  the 
costs  from  the  other  parties. 

Mr.  Montagu  and  Mr.  Swanston  insisted,  tiiat  as  the 
commission  was  altogether  concocted  in  fraud,  Badham^ 
as  one  of  the  assignees,  was  liable  for  costs.  They 
were  then  proceeding  to  read  various  affidavits,  with 
the  view  of  showing  that  Badluim  could  not  be  wholly 

(a)  1  Mont.  &  M.  44. 
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Ignorant  of  the  •fraudulent  circumstances  attending  the        1832. 
issuing  of  the  commission.     But  it  appearing  that  all       ^ 
these  affidavits  had  been  filed  previous  to  the  amend-   Mabcarbnas. 
ment  of  the  petition  (a)  by  the  insertion  of  Badham*a 
name. 

The  Court  decided  that  they  could  not  be  read  as 
against  BadAam,  and  that  the  petition  must  be  dis- 
missed «s  to  him.  The  order  would  therefore  be, 
that  the  commission  be  superseded  at  the  costs  of  the 
petitioning  creditor  and  the  bankrupt;  but  that  no 
costs  should  be  given  against  Badham. 

(a)  See  £x  pane  Parht,  Buck,  332 ;  Et  paru  Nmhmood,  2  Roie»  246. 

ft 


Ex  parte  John  Shore.— In  the  matter  of  Samuel 

Lucas  and  John  Shore  (b). 

Jun$  27« 

1  HE  petition  stated  that  the  commission  issued  in.  A  bankrupt 
April  ISSly  and  the  bankrupts  passed  their  final  exa-  edii.,aioiiG&)r 
mination  in  August  1831.  James  Husband  was  the  nacres  of  "^* 
solicitor  to  the  commission^  and  offered  to  obtain  the^  ^rti^iteraiid 
signature  of  the  creditors  to  the  petitioner's  certificate  ^^  y^  ^ 
of  conformity,  and  accordingly  obtained  the  signatures  J^°5^^^*^-t 
of  six  creditors.    Owing  to  the  delay  of  which  Hus^  tomaketffidant 

^  ^  of  witnening 

bandw&s  guilty,  the  petitioner  was  obliged  to  take  steps  the  ngnatuiet 
for  further  obtaining  the  requisite  number  of  signatures  payins  a,  hU 

coKti  for  inch 

himself,  and  for  that  purpose  Husband  delivered  up  bannen. 
the  certificate  to  the  petitioner.     In  April  1832,  having,^ 
together  with  those  procured  by  Husband,  obtained 

(b)  See  Anon.  1  Russ.  k  M.  330. 
VOL.  I.  L  L 
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ISS2.       tbe  reqobite  number,  the  petidoner  called  up<Mi  James 


Ezptftt  ^y^f  ^^  ^^^  to  Husbatidf  and  in  Husbamd'a 
^*^*''  preience,  requested  him  to  make  the  necessary  affi- 
davit yerifying  those  signatures  which  he  had  wit> 
nessed;  but  Husband  lefosed  to  permit  FFya// to  make 
such  affidavit,  without  the  petitioner  first  pajring  to 
fitaband  bis  charges  incurred  in  what  he  had  done. 
No  bill  of  such  charges  had  ever  been  given,  and  the 
petitioner  stated  that  he  had  not  at  present  the  means 
of  paying  them. 

The  petition  prayed  that  the  Court  would  order 
Wyatt  to  make  the  necessary  affidavits  to  verify  the 
signatures  which  had  been  obtained  and  witnessed  by 
him,  by  the  order  and  under  the  direction  of  and  as 
clerk  to  Husband^  and  that  Husband  might  pay  the 
costs  of  the  petition. 

The  expences  that  would  attend  the  making  the 
a^davit  were  tendered  to  Husband^  but  rejected. 

The  clerk,  Wyatt,  had  also,  with  a  view  to  making 
the  affidavit,  requested  the  possession  of  the  certificate, 
in  order  to  compare  it  with  the  memoranda  in  his  own 
private  diary  of  the  transactions  respecting  the  signa- 
tures, which  however  the  petitioner  refused  to  give 
him. 

Mr.  Shcanston  for  the  bankrupt,  the  petitioner,  con« 
tended,  that  as  this  application  had  not  for  its  object 
the  compelling  a  man  to  do  an  act  whereby  he  might 
become  guilty  of  perjury,  and  as  it  was  to'  be  regarded 
in  the  same  Kght  as  compelling  a  man  to  give  evidence 
by  a  vivd  voce  examination,  or  to  answer  a  bill  in 
equity,  it  ought  to  be  granted. 
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Mr.  Mxnitagu^  for  Wyait  the  clerk,  maintained  <)iM  1832. 

the  Court  could  not  exercise  any  jurisdiction  over  him  ^Tbarte 
on  this  petition* 


Mr.  Bethelly  for  Husband^  contended  that  the  clerk, 
as  the  servant  of  Husband,  could  not  be  called  upon 
gratuitously  to  suppbrt  the  Case  of  the  bankrupt.  Mr, 
Husband  had  a  right  to  withold  his  support,  till  he  was 
first  paid  the  costs  to  which  he  had  become  entitled  in 
respect  of  the  certificate.  It  id  precisely  similar  to  the 
common  case  of  a  solicitor's  lien,  which  cannot  be 
taken  from  him  prior  to  payment  of  his  charges,  Ex 
patie  Houghton  (a). 

Mr.  Swanstony  in  reply,  cited  Commerily.Paynidn{b), 
Moir  V.  Mudie  (c).  If  the  necessary  affidavit  had  in 
fact  been  already  made,  no  one  could  contend  that  it 
Could  be  withheld,  even  without  payment  of  costs. 
Here  delay  was  imputed  to  Mr.  Husband,  which  was 
not  sufficiently  denied  by  him,  and  he  stood  in  a  similar 
light  to  a  solicitor  who  had  refused  or  decKned  to  act 
for  the  client.  If  the  Court  thought  they  could  not 
order  the  affidavit  to  be  made,  still  Wyatt  might  be 
examined  as  to  the  fact  viva  voce. 

The  Court,  however,  was  of  opinion,  that  the  peti« 
tion  could  not  be  granted  until  Mr.  Husband  was  paid 
his  costs.  If  the  affidavit  had  in  fact  been  already 
made,  it  was  much  to  be  doubted  whether  it  could  be 
obtained  out  of  Mr.  Husband's  possession  without  pay- 
ment, or  untU  a  proper  undertaking  or  security  for 
payment  of  the  claim  were  given.    If  Mr.  Husband 

(a)  1  G.  &  J.  14.  (b)  1  Swao.  1.  (c)  1  S.  &  S.  282. 

L  l2 
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18S2.  had  himself  put  an  end  to  the  relationship,  and  refused 
Ek  parte  ^  proceed  further,  the  case  might  he  entitled  to  a 
SaoBK.  different  determination;  but  as  the  facts  were,  the 
relationship  being  broken  off  by  the  petitioner  himself, 
he  could  not  be  entitled  to  the  relief  he  now  sought. 
There  is  no  law  which  says,  that  because  a  solicitor 
does  not  successfully  complete  that  for  which  he  is 
engaged,  he  shall  not  be  paid  till  it  is  completed.  This 
case  is  very  similar  to  that  of  a  witness  at  common  law, 
who  is  always  entitled  before  he  opened  his  mouth  to 
give  evidence,  to  insbt  upon  being  paid  hb  expenses. 
So  in  the  case  of  Lord  v.  Worml€ighton{a\  a  solicitor 
being  discharged  by  the  client,  was  held  not  boimd  to 
produce  the  client's  papers  in  his  possession,  even  for 
the  purpose  of  the  cause,  till  his  bill  of  costs  was  first 
paid. 

The  Court  much  doubted  whether  they  could  enter- 
tain any  jurisdiction  over  Wyatt,  had  their  judgment 
gone  against  Mr.  Husband;  but  gave  no  opinion  on 
that  point. 

The  petition  was  therefore  dismissed  with  costs; 
but  in  respect  of  the  bankrupt's  present  inability  to  pay 
them,  the  order  was  directed  not  to  be  drawn  up  till 
he  had  obtained  his  certificate,  with  liberty  to  the 
respondent  to  apply  to  the  Court  in  one  month  as  to 
the  costs. 

(a)  1  Jac.  48. 
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ISSft. 

Ex  parte    Israel  Alexander. — In   the   matter  of       

Joseph  Elder.  BuuS^ 

Jwu  28. 

This  was  a  petition  under  a  commission  which  issued  An  official 

on  the   14th  September  1831.    The  petitioner  had  senttotlM  pm- 

proved  a  debt  of  1251.  on  a  bill  of  exchange  against  ^lia^^i 

the  bankrupt's  estate;   and  on  the  3d  May  1832,  a  ^ooS>Sa" 

dividend  had  been  declared  of  1 1^.  in  the  pound,  which  P^.  **^^ 

*•  DAQEnipc  ■  pro- 

amounted  on  the  petitioner's  debt  to  68/.  15^.    After  i«ity)  the  uioal 

circuIaTy  that 

the  declaration  of  the  dividend^  the  petitioner,  on  the  adiyukndwas 

doe  on  his  debt, 

23d  May  1832|  received  the  usual  circular  notice  from  cannot  after- 

waids  refiiieto 

the  official  assignee,  Mr.  Abbott,  who  had  been  ap-  paythe>amo» 
pointed  under  the  1  &  2  Will.  4.  that  he  might  receive  that  his  ac-^ 
the  dividend  upon  application  at  the  official  assignee's  business  done 
office  on  Thursday  the  24th  May,  or  any  succeeding  emnmiuu 
Thursday,  between  the  hours  of  twelve  and  four.    In 
pursuance  of  this  notice  the  petitioner  applied  for  the 
dividend;  but  the  official  assignee  then  refused  to  pay 
it.     This  was  the  substance  of  the  allegations  in  the 
petition;  and  the  petitioner  therefore  prayed  that  the 
Court  would  order  the  official  assignee  to  pay  the  divi- 
dend forthwith,  together  with  the  costs  of  the  applica- 
tion. 

There  were  the  usual  affidavits  in  support  of  the 
facts  stated  in  the  petition;  and  it  was  also  sworn  that 
after  the  petition  had  been  presented  and  answered, 
the  official  assignee  offered  to  pay  the  dividend,  but 
reftised  to  pay  the  costs  of  the  petition. 

In  answer  to  the  petition,  the  official  assignee  swore^ 
that  the  petitioner  (who  was  also  the  petitioning  credi- 
tor under  the  commission)  was  employed  by  John 
Isaac  Israel^  the  assignee  chosen  by  the  creditors,  and 
who  the  deponent  believed  was  the  son-in-law  of  the 
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1^^>  petitioner,  to  dispose  of  the  bankrupt's  estate  aad 
^  parte  effects,  and  also  to  get  in  the  debts  due  to  the  bank- 
rupt; and  that  it  appeared  from  an  account  in  the 
ponesaion  of  tlie  ofieial  assignee,  that  the  petitioner 
TOoeived  from  the  bankrupt's  stock  and  furniture,  and 
fipon  the  ocdlection  of  debts  due  to  the  bankrupt,  the 
sum  of  1844/.  5ff.  lid.  That  in  this  account  the  peti<* 
lioner  had  delnted  the  bankrupt's  estate  with  various 
suiBfi  for  afleged  payments  made  by  him  on  account  of 
the  estate,  and  also  for  commissian,  and  (or  expenses 
#f  yarious  kinds,  to  the  amount  of  438/.  9s.  &/.,  and 

B 

tliat  the  petitioner  had  accounted  to  the  bankrupt's 
estate  for  the  balance  of  805/.  I6s.  5d.  That  in  the 
exercise  of  his  duty,  as  official  assignee,  he  examined 
the  different  items  on  the  debit  side  of  the  account,  and 
many  of  such  items  appeared  to  him  to  be  objectiona* 
Ue;  in-  consequence  of  ^diich  the  petitioner  was  sum* 
mofted  to  appear  before  the  acting  commissioner  on  the 
ITMi  April,  when  the  petitioner  accordingly  attended, 
and  the  Commissioner,  on  examining  the  account, 
wholly  disallowed  various  items,  to  the  amount  of 
68/.  ISs.  lOd,,  and  directed  the  petitioner  to  produce 
evidence  to  support  other  items,  to  the  amount  of  48/. 
18^.  That  the  petitioner  was  again  summoned  to 
appear  before  the  Commissioner  on  the  3d  May,  when 
the  accounts  were  audited  preparatory  to  the  declara- 
tion of  the  dividend;  but  he  did  not  attend,  in  conse- 
quence of  the  death  of  one  of  his  children;  but  the 
solicitor  acting  under  the  commission,  and  who  sued 
it  out  on  behalf  of  the  petitioner,  stated  to  the  official 
assignee,  that  the  amount  payable  by  the  peti- 
tioner in  respect  of  such  disallowances  might  be  de- 
ducted from  the  dividend  payable  on  the  petitioner's 
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debt.  That  the  petitioner  had  not  produced  any  evi-  ldS3. 
dence  in  support  of  the  items,  T^hich  stood  over  for  ^x  parfe 
ftrrther  investigation,  nor  made  good  the  amonnt  so 
disallowed;  and  that  when  the  petitioner  applied  to 
the  official  assignee  for  payment  of  the  dividend,  the 
official  assignee  informed  him  that  he  cotdd  not  pay 
him  until  he  had  made  good  the  amount  of  the  sums 
disallowed  by  the  Commissioner. 

The  petitioner,  in  reply  to  this  affidavit,  swor6,  thaf 
aff  the  charges  and  disbursements  he  made  relat- 
ing to  the  bankrupt's  effects  and  the  collection  of  his 
debts,  were  fair  and  reasonable,  and  such  ad  were 
usually  made  by  auctioneers  for  business  of  the  same 
description.  That  he  never  authorized  the  sofidtor  to 
the  commission,  or  any  other  person,  to  state  to  the 
official  assignee,  or  to  any  other  person,  that  the 
amount  of'  the  dividend  payable  to  him  on  his  debt 
might  be  set  off  against  the  sum  disallowed  by  the 
Commissioner,  and  that  he  was  prepared  at  any  time, 
when  required  by  his  employer,  the  assignee  chosen  by 
the  creditors,  to  establish  the  correctness  and  fairness 
of  the  items  in  his  account.  And  he  denied  that  he 
was  summoned  to  attend  the  audit  meeting,  or  at  any 
subsequent  time  to  the  17th  April,  though  he  would 
have  voluntarily  attended  such  meeting,  had  he  not 
been  prevented  by  a  severe  domestic  affliction.  And 
that  John  Isaac  Israel,  the  creditor's  assignee,  was  not 
the  son-in-law,  but  the  cousin  of  the  petitioner. 

The  official  assignee,  in  answer  to  this  affidavit, 
swore  that  be  verily  believed  that  J'ohn  Isaac  Israel, 
the  assignee  chosen  by  the  creditors,  was  chosen  through 
the  influence  of  the  petitioner,  with  the  object  to  secure 
to  himself  the  emolument  attached  to  business  trans- 
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1832.  apted  under  the  Gommisskm,  which  be  would  have 
£jp,rte  heen  unable  effectually  to  secure,  if  he  had  himself 
A**»^»D»«.-  undertaken  or  accepted  the  office  of  assignee.  That 
the  two  most  eminent  men  in  business  of  the  same 
description  as  that  embraced  in  the  account  of  the 
petitimer,  (which  was  that  of  a  horse  auctioneer,) 
severally  attended  before  the  Commissioner  on  the 
17th  April,  when  the  items  in  the  account  were  ex* 
amined,  and  they  gave  such  information  to  the  Com- 
missioner, in  answer  to  his  questions,  as  guided  his 
judgment,  and  induced  him  to  disallow  items  to  the 
amount  of  63/.  1S«.  lOd.,  and  to  direct  the  petitionee 
to  produce  further  evidence  in  support  of  other  items 
to. the  amount  of  48/.  ISs.  That  the  official  assignee 
verily  believed  that  the  charges  made  by  the  petkmer 
were  not  fair  and  reasonable,  nor  such  as  were  usually 
made  by  auctioneers  for  business  of  the  same  descrip- 
tion. That  in  consequence  of  an  inquiry  as  to  that 
portion  of  the  sum  of  48/.  18«.  relating  to  advances, 
the  official  assignee  verily  believed  that  the  sums  were 
never  expended,  and  were  altogether  fictitious.  That 
the  petitioner  did  not,  whilst  the  account  was  in  the 
course  of  examination  before  the  Commissioner,  demur 
to  bis  jurisdiction,  or  question  his  right  to  investigate 
the  account;  That  when  the  account  was  delivered 
by  the  petitioner  to  the  official  assignee,  nothing  was. 
stated  by  the  petitioner  as  to  the  amount  having  been 
previously  examined  by  the  creditors'  assignee,  by  whom 
the  petitioner  stated  himself  to  have  been  employ- 
ed. That  the  petitioner's  solicitor,  at  the  meeting 
before  the  Commissioner  on  the  17ih  April,  imdertook 
that  his  client  should  attend  again  on  the  3d  May^. 
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which  was  the  reason  why  a  summonB  was  not  served       1832* 
oa  him.  j^  ^^^ 

Mr,  TatiersaU,  one  of  the  two  auctioneers  referred  ^»»^»»*»' 
to  in  the  last  affidaviti  also  swore  that  he  investigated 
the  petitioner's  account,  and  found  several  items  to  be 
exorbitant  and  unreasonably^  which  he  stated  upon  his 
examination  before  the  Commissioner.  That  the  peti* 
tioner  had  charged  in  several  instances  7j  per  cent, 
commission  on  the  produce  of  sales,  when  5  per  cent, 
was  the  utmost  to  which  the  petitioner  was  entitled, 
according  to  the  generally  recognized  limit  of  per  cent- 
age.  That  the  petitioner  had  charged  upwards  of  50/. 
in  his  account  for  expenses  of  advertizing^  printing, 
posting  and  delivering  bills,  and  of  preparing  catalogues 
and  inventories,  and  that  he  ought  not  to  have  charged 
any  thing  approaching  to  that  sum,.  SOL  being  quite 
as  much  as  the  petitioner  ought  to  have  diarged* 

Mr.  StDanston^  for  the  petitioner,  insisted  that  the 
official  assignee  had  no  such  power  as  had  been  as- 
sumed in  this  case,  being  merely  a  ministerial  officer  (a). 
Having  issued  the  usual  circular  to  the  petitioner,  he  was 
as  it  were  functus  officio,  having  altogether  devested 
himself  of  the  discretion  he  had  subsequently  used. 
It  was  his  duty  to  have  appUed  in  the  first  instance  to 
the  Commissioner,  and  to  have  been  guided  by  his 
instructions,  according  to  the  General  Order  (b),  and 
not  have  assumed  an  authority  which  he  had  no  right 
to(e). 

{a)  l&2K^iU4.c.  56^s.22.. 

(b)  General  Orders,  zzy.  12th  January  1832.    See  Appendix,  zzTii.     . 

(c)  See  also  Ex  parte  WhUtridet,  1  Bote,  319 ;  ExparU  Grtiham,  ibid.  466; . 
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]  892.  Mf.  Wigrmn^  eontrfl,  reKed  on  the  facts  of  the  ease 

l^~^      as  sufficient  to  warrant  the  course  adopted  by  thef 
Ai«A»w«.   official  assignee. 

So^hampum       The  matter  stood  orer  to  this  day,  when  the  Judges 
J^y  6.       not  bekig  agreed  in  their  opinion,  they  gate  their  judg* 
ments  in  the  following  order. 

Sir  Gu  RosE.-^In  consequence  of  a  difference  of 
of^inion  in  the  Court  on  the  subject-matter  of  this 
petition,  it  becomes  my  duty  first  to  express  the  opinion 
I  entertain  on  the  question  that  has  stood  over  for  our 
consideration.  It  appears  to  me  impossible  to  contend, 
that  an  oflcial  assignee  can  resist  an  order  for  the 
payment  of  a  dividend.  It  is  unnecessary  to  advert  to 
the  ussal  practice  in  these  matters ;  but  it  is  unques- 
tionable that  before  the  4d  Geo.  S.  c.  Itl.  a  creditor,  at 
hb  own  option,  might  bring  an  action  for  the  recovery 
df  the  dividend,  or  present  a  petition  to  the  Lord  Chan- 
cellor; and  that  it  was  enough  for  him  to  show  the 
order  of  the  Commissioners  for  the  payment  of  the 
dividend,  the  amount  of  which  was  considered  as  so 
much  money  had  and  received  to  the  creditor's  use  (a). 
In  an  action  of  assumpsit  brought  against  the  assignee, 
it  was  not  competent  to  him  to  show  that  the  debt 
ought  to  be  expunged.  An  improvement  was  made  in 
this  branch  of  the  banKrupt  law,  and  now  no  action  at 
law  win  lie  against  the  assignee  for  a  dividend,  but 
all  claims  of  this  description  were  transferred  to  the 

(a)  By  a  case  cited  in  Smith  v.  Duke  of  Chandos,  damard.  Ch.  Rep. 
419,  it  was  held,  that  if  a  creditor  neglects  to  receive  his  dividend  and  the 
assigtiee  runs  away,  he  mast  pursue  the  a^gnee  as  welt  as  he  can,  for  the 
bankrupt's  estate  is  not  liable  to  him.  * 
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jurifldietion  of  the  Lord  Chancellor.  K  the  eirciim-  I^^^* 
stances  of  the  ease  were  such  as  not  to  affect  the  right  Btf«te 
of  fNToofi  but  only  the  payment  of  the  dividend^  no 
coimter-petitioli  was  necessary,  hnt  a  bfll  in  equity  was 
the  proper  proceeding.  The  difficulty  we  have  here 
to  deal  with  is,  that  resistance  is  made  to  the  payment 
of  the  dividend  by  a  party  who  has  no  right  to  come  to 
this  Court  to  litigate  that  question.  An  official  assignee 
is  an  officer  purely  ministerial;  and  the  act  of  parlia- 
ment holds  out  no  pretence  for  his  coming  into  Court 
to  dispute  the  payment  of  a  difvidend.  The  case  is 
simply  this:  an  official  assignee  is  not  competent  to 
raise  any  question  on  evidence  in  the  bankruptcy  Vke 
the  creditors'  assignee.  Nor  is  there  any  ground  for 
his  refusal  to  pay  a  dividend,  which  is  so  much  money 
of  the  creditors  in  his  hands,  and  which  the  law  implies 
an  undertaking  by  him  to  pay  upon  request.  The 
judges  are  not  to  depart  from  the  direct  issue  before 
the  Court,  or  be  diverted  by  other  proceedings.  But 
the  Court  can,  without  departing  from  the  issue,  look 
at  incidental  matters  ^  and  in  the  exercise  of  its  visita- 
torial authority,  which  it  possesses  like  that  of  the  Lord 
Chancellor,  it  has  the  fuH  power  of  moderating  the 
rights  and  claims  of  all  parties  concerned.  It  is  there- 
fore my  opinion  that  the  order  should  be  made  as 
prayed,  without  costs ;  and  that  the  proceedings  under 
the  commission  should  be  impounded,  with  the  view  of 
obviating  the  temporary  advantage  gained  by  the  pe- 
titioner on  the  hearing  of  this  petition. 

Sir  J.  Cross. — It  is  my  misfortune,  on  this  occasion^ 
to  differ  in  opinion  with  the  learned  Judge  who  has 
just  concluded  his  address.    This  is  the  first  case  iii 
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1 832.  which  the  duties  of  official  assignees  have  been  brought 
Expaite  before  the  Court;  and  it  seems  to  me  that  the  object  of 
Almxavvbk,  ^ijgj^  appointment  was  for  the  express  purpose  of  meet- 
ing such  cases  as  this.  The  Commissioner  is  the 
auditor  of  all  the  accounts  relating  to  the  bankruptcy; 
and  it  appears  that  at  the  audit  meeting  he  examined 
the  accounts  of  the  petitioner,  whose  duty  it  was  to 
show  the  validity  of  his  demand;  for  the  onus  did 
not  lie  on  the  official  assignee  to  show  its  invalidity* 
And  I  can  discover  no  reason  to  preclude  the  official 
assignee,  after  sending  circular  notices  to  the  creditors 
that  they  might  receive  their  dividends,  from  telling 
the  petitioner  to  wait  till  an  investigation  was  made  into 
the  disputed  items  of  his  account.  If  the  petitioner 
retains,  beyond  the  just  allowances  that  ought  to  be 
made  to  him,  a  sum  equal  to  the  dividend  on  his  debt^ 
out  of  a  fund  applicable  to  the  payment  of  dividends, 
he  has  in  reahty  been  paid  the  amount  of  the  dividend 
to  which  he  was  entitled;  and  the  object  of  the  present 
petition  would  be  to  have  the  dividend  paid  over  again. 
Mr.  TattersaU,  an  experienced  person  in  these  matters, 
swears  expressly  that  a  commission  of  5/.  per  cent,  is 
the  ordinary  charge  for  business  of  the  description 
performed  by  the,  petitioner;  and  that  the  petitioner 
ought  not  to  have  charged  any  thing  approaching  to 
the  sum  charged  by  him  for  advertisements  and  cata- 
logues ;  and  the  official  assignee  also  swears,  that  he 
verily  believes  that  the  charge  of  48/.  I85.,  relating  to 
advances  alleged  to  have  been  made  by  the  petitioner^ 
is  altogether  fictitious.  These  circumstances,  I  think, 
ought  to  be  investigated  by  this  Court.  The  duty  of 
the  official  assignee  is  in  all  cases  the  same  as  that  of 
another  assignee,  with  the  exception  of  the  appoint^ 
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ment  of  the  solicitor,  and  directing  the  sale  of  the  18d2. 
bankrupt's  property.  For  inquiring  into  the  validity  of  -^^  ^j^ 
this  demand  of  438/.  9^.  6d,  made  by  the  petitioner 
against  the  bankrupt's  estate,  he  is  as  competent  as  an 
ordinary  assignee ;  it  is  his  duty  to  examine  into  the 
truth  of  these  accounts ;  and  if  he  failed  to  do  so,  he 
would  deserve  to  be  dismissed,  having  been  expressly 
appointed  for  this  purpose.  It  is  the  duty  of  the  Com- 
mbsioner  to  audit  these  accounts  before  the  amount  is 
paid;  and  therefore  there  is  no  ground  for  the  peti^ 
tioner's  claim  to  an  unqualified  payment  of  any  sum  he 
may  think  proper  to  charge.  I  think  that  the  ofiicial 
assignee  has  in  this  case  a  clear  right  to  set  off  the 
sum  retained  by  the  petitioner  from  the  amount  of  the 
dividend  payable  to  him,  and  that  the  petition  should 
be  dismissed  with  costs. 

Sir  A.  PSLL. — ^This  is  a  very  peculiar  case.  There 
are  two  main  points  for  our  consideration.  1.  We 
ought  to  be  careful  of  allowing  any  fraud  to  be  prac- 
tised  against  the  bankrupt's  estate ;  and  2,  It  is  important, 
that  we  should  ascertain  with  some  degree  of  precision, 
what  are  the  duties  of  these  officers  of  the  Court. 
Now  that  gross  fraud  has  been  practised  here,  there 
appears  to  be  little  doubt.  It  is  indeed  only  necessary, 
to  recur  to  the  &ct&  as  stated  in  the  different  affidavits,, 
to  be  satisfied  of  the  truth  of  that  position.  [His  Honor, 
then  went  into  a  statement  of  the  material  facts  of  the 
case  as  already  detailed  in  the  afiidavits.]  It  appearsj^ 
then,  that  the  petitioner  is  the  petitioning  creditor, 
under  the  commission,  but  not  (which  is  usually  the 
case)  the  creditor's  assignee,  his  relation  John  Isaac 
Israel  being  chosen  the  creditor's  assignee.    This  cer-< 
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^  ^9^'  teinly  looks  very  like  collusion  between  the  petitioner  and 
£x  pMti  S$raelf  for  if  the  petitioner  had  been  chosen  assigneei 
he  oould  not  then  hate  obtained  the  profitable  employ- 
ment of  selling  by  auction  Che  bankrupt's  stock  emd 
effeotSy  which  bis  connexion  with  I^nel  secured  foi* 
him.  Then  it  appears  fttmi  Mr.  TW^r^olTs  affidavit, 
that  the  petitioner's  charge  of  7^/.  per  cent  on  the  pro- 
duce of  sales  is  a  downright  fraud.  The  petition  too 
is  worded  in  very  artAil  terms ;  for  it  states  that  the 
Comniissionery  on  the  Sd  May^  ordered  the  dividend  to 
be  paid ;  while  it  appears  from  a  reference  to  the  pro* 
ceedings  and  the  advertisement  in  tiie  Gazette,  that 
the  meeting  was  originally  fixed  for  the  6th  April, 
when  the  Commissioner  declared  the  accounts  to  be 
unsatisfactory,  and  the  meeting  was  adjourned  to  the 
9th  April.  On  this  day  the  Oommissioner  likewise 
declared  the  accounts  unsatisfactory,  and  again  ad- 
journed the  meeting  to  tiie  17th  April.  Now  in  the 
proceedings  on  the  file  there  is  not  the  slightest  vestige 
of  what  took  place  at  the  meeting  of  the  17th  April; 
and  this,  according  to  my  view  of  the  case,  is  a  plain 
stamp  of  fraud.  My  own  opinion  is,  that  the  memoran- 
dums of  the  proceedings  at  that  meeting  have  been 
ftaudulentiy  subtraeted.  However,  there  was  another 
adjournment  to  the  3d  May,  when  the  accounts  were 
audited  previous  to  the  dividend  being  deckred.  la 
the  affidavit  of  the  official  assignee  it  is  stated,  that  the 
Commissioner  disallowed  items  to  the  amount  of  €3/. 
18#.  lOrf.  There  is  no  contradiction  by  the  petitioner 
of  such  disallowance,  nor  even  of  the  charge  against  him 
of  attempting  to  cheat  the  bankrupt's  estate. 

With  respect  to  the  duties  of  an  official  assignee,  h!s 
conduct  ought  to  be  stimulated  by  the  purest  sense  of 
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juftioe ;  bis  chief  object  is  to  protect  the  bankiwpt's  ^^^^* 
^8tate«  But  it  is  not  enough  to  say  that  be  meant  well ;  £x  pwie 
be  must  act  according  to  law.  Now  in  this  ease  the 
official  assignee  knew  that  th§  charge  of  the  petitioof  r 
against  the  bankrupt's  estate  was  an  improper  on% 
before  be  issued  the  circular  notice  to  the  creditors  for 
the  payment  of  the  dividend  on  their  respective  debts* 
Jbe  duty  of  the  offi^cial  assignee  is  declfired  in  the 
several  orders  issued  by  this  Court,  by  which  be  is 
directed  to  follow  the  instructions  of  the  CSommissioner 
under  whom  he  acts  (o).  He  is  therefore  confined  to 
other  limits  than  the  creditor's  assignee  i  and  it  would 
b4V9  been  certainly  more  prudenti  if  Mr.  Abh4t  had  in 
the  first  instance  applied  to  the  Commissioner  for  direct- 
^nsi  before  he  bad  refused  to  pay  the  dividend.  He 
liowever  pakes  a  tender  after  the  filing  of  this  petitions 
which.  isi  of  cgurse^  no  estoppel  to  the  present  proceed* 
ing.  If  Mr.  Abbott  b^d  no  discretion  but  to  pay  the 
fUvidendi  his  conduct  in  this  instance  seenis  to  have 
been  wrpng;  he  ought  at  once  to  have  paid  the  peti* 
tioner ;  and  the  facts  proved  do  not  amount  to  paymenti 
and  would  not  have  amounted  to  a  defence  of  set-off  in 
an  action  at  law,  The  petitioner  therefore  being  legaUy 
entitled  to  the  amount  of  the  dividend,  I  think  it  must 
be  paid  by  the  official  assignee  \  but  his  accounts  should 
be  rigidly  examined^  and  nothing  wrong  allowed;  ncqr 
is  he  in  my  opinion  entitled  to  the  costs  of  this  appU* 
cetion. 

.  ErskikBi  C.  J.*^I  AiUy  concur  in  the  opinions  thet 
have  been  expressed  as  to  the  importance  of  proleoting 
the^bankrupt's  estate^  and  that  we  ought  also  to  protect 

(a)  See  Rule  25,  App.  zivii. 


ALSZAyDF.R. 
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183^.  ^ofBcers  acting  in  the  discharge  of  their  duty.  In  this 
ISx  pane,  case  a  resistance  is  made  to  the  payment  of  a  dividend 
by  an  official  assignee,  whose  duty  is  pointed  out  by  the 
statute  as  well  as  by  the  orders  of  this  Court.  On  a 
view  of  the  proceedings  under  this  commission,  the 
order  of  dividend  does  not  appear  to  have  been  made 
in  the  usual  form.  The  order,  after  reciting  that  there 
is  so  much  money  in  the  hands  of  the  official  assignee, 
contains  an  express  direcdon  of  the  Commissioner  to 
pay  the  petitioner  his  dividend.  The  order  purports 
to  be  made  on  rendering  an  account  by  the  official 
assignee  of  monies  in  his  hands.  But  the  Commis- 
sioner should  have  treated  the  money  as  being  in  the 
hands  of  the  creditors*  assignee.  For  it  is  not  the 
official  assignee,  but  the  creditors*  assignee,  who  is 
accountable  to  the  Comnussioner  for  all  monies  received 
by  him  from' the  produce  of  the  bankrupt's  estate.  The 
official  assignee  had  here  no  interest  that  could  warrant 
him  in  refusing  the  payment  of  the  dividend,  nor  ought 
he,  without  directions  from  the  Commissioner,  to  have 
suspended  the  execution  of  the  Commissioner's'order. 
If  an  action  had  been  brought  by  the  petitioner  against 
the  official  assignee  for  the  recovery  of  the  dividend, 
could  the  latter  have  pleaded  a  set-off,  on  the  ground 
that  the  petitioner  had  money  in  his  hands  arising  from 
the  sale  of -the  bankrupt's  eflfeots  i  .  He  certainly  could 
not ;  for  the  debts  are  whoUy  of  two  di^Rsrent  kinds ; 
one  being  due  from  the  official  assignee,  and  the  <^er 
due  to  the  bankrupt's  estate,  which  could  not  be  com- 
bined in  a  plea  of  set-off.  This  Court  should,  I  think,  in 
the.present  instance,  proceed  by  analogy  to  the  practice 
of  Courts  of  law  in  matters  of  setoff.    And  tfaereibre, 
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as  in  cases  before  the  40  Oeo.  3.  c.  ISl  (a),  where  an  1832. 
action  was  brought  by  a  creditor  against  the  assignees  £7p«te 
of  a  bankrupt  for  the  amount  of  a  dividend,  the  assig-  Alexander. 
nees  could  not  plead  a  set-off  of  money  received  by  the 
plaintiff  to  their  use ;  so  I  think  here  it  is  impossible 
to  contend  that  an  official  assignee  can  stand  in  a  dif- 
ferent position.  It  follows  therefore,  as  a  necessary 
consequence,  that  the  official  assignee  is  in  this  case 
bound  to  pay  to  the  petitioner  the  amount  of  the  divi- 
dend payable  on  his  debt.  There  appears  certainly  to 
have  been  some  fraudulent  conduct  between  the  peti* 
tioner  and  the  creditor's  assignee ;  but  this  has  notiiing 
to  do  with  the  simple  proposition  that  the  official  assig-* 
nee  has  a  sum  of  money  in  his  hands  for  the  petitioner's 
use.  There  is  a  wide  difference,  where  the  official 
assignee  acts  according  to  his  own  judgment,  and  where 
be  takes  the  advice  of  the  Commissioner  (6). 

■  •  • 

(a)  The  49  Geo.  3.  c.  121.  g.  IS,  was  the  fint  statute  that  took  away  the 
right  of  action  from  a  creditor  against  assignees  for  the  recovery  of  his  divi- 
dend, and  confined  his  remedy  to  the  proceeding  by  petition  to  the  Lord 
Chancellor. 

(6)  And  see  £x  jparte  LaiUy,  Buck,  456,  and  Ex  paH$  Whkwell,  2  Rose, 
162,  which  do  not  seem  to  have  been  cited  in  the  argument. 


Ex  parte  Clarke.— In  the  matter  of  Suwercrop. 

On  a  former  occasion  the  hearing  of  this  petition  had  viTherep^on 
been  ordered  to  stand  over,  on  the  application  of  the  JJjS^'Jlfr  ^nj 
petitioner,  and  the  costs  of  the  day  to  be  paid  to  the  F°**"  .^  ^  ^ 
respondents  by  the  petitioner.  titioner,  it  is  not 

*  ^  *^  usual  to  draw 

up  the  order: 

.  Mr.  Swanitofif  on  behalf  of  the  bankrupt,  objected  therefore  the 

^  "  non-payment  of 

those  costs  is  not  such  an  objection  as  prevents  the  petitioner  from  being  heard  on  the  future 


day. 

VOL.  I.  MM 
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« 

1832.  to  the  petituHi  being  heard  this  day,  the  costs  not  hav- 
Expaita  ^^8  ^^^^  P^i^  according  to  the  order.  [Sir  G.  Rose. 
Clarke,  rpj^^  order  is  not  drawn  up,  and  therefore  the  non- 
payment of  the  costs  forms  no  objection.]  Except  by 
the  force  of  that  order  the  petition  would  not  have 
been  again  brought  before  the  Court ;  therefore  that 
order  must  be  binding  on  the  parties  in  other  respects 
as  though  it  were  drawn  up. 

Sir  G.  Rose. — It  is  not  usual  to  draw  up  orders  of 
this  nature  as  to  the  postponement  of  petitions,  except 
for  the  purpose  of  bringing  the  parties  into  contempt, 
without  which  the  party  disobeying  is  not  in  contempt. 
Unless,  therefore,  the  party  is  brought  into  contempt, 
he  has  a  right  to  be  heard  upon  the  other  part  of  the 
order. 

The  objection  was  therefore  overruled- 

Mr.  Swanston  and  Mr.  G.  Richards  for  the  bank- 
rupt. 

Mr.  M.  D.  HiU  and  Mr.  BetheU  for  the  assignees. 


Ex  parte  John  Beebie  Morris. — In  the  matter  of  John 
Morris,  John  Beebie  Mof^Ris  the  Petitioner^  and 
Thomas  Morris. 

A.  B.*and  c.  ^HE  petition  stated  that  a  commission  issued  against 
T™d"o™t  «1  Thomas  Cofew^n  and  the  above  bankrupts  on  the  30th 
tata  pays  9..  in    ^f  March  1826,  which  in  1828  was  superseded  as  to 

the  pound ;  the  .  ^ 

sepiiate  asseta    Thomas  Coleman.    John  Morris  died  in  1827  uncerti- 

ox  A,  and  B. 

contribute  snffideDt  to  make  a  dividend  of  15i.  in  the  pound,  but  C.'a  aeparate  eitate  eon- 
tributes  nothing : — Held,  nevertheless,  he  was  entitled  to  allowance  under  6  Geo,  4.  c  16. 
IS.  128,  129. 
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Seated.  The  petitioner  obtained  his  certificate .  in  I83ie« 
1829.  In  September  1830  a  dividend  of  14*.  2d.  in  ^7^ 
the  pound  was  declared  to  the  separate  creditors  of  the  ^o^n'"* 
petitioner,  and  a  final  dividend  on  the  joint  estate, 
making,  with  fi>rmer  dividends  thereon,  upwards  of  15#. 
in  the  pound,  had  been  declared.  The  petitioner 
claimed  to  be  entitled  to  an  allowance  of  7  J  per  cent, 
not  exceeding  500/.,  out  of  the  produce  of  his  estate,  to 
which  sum  the  allowance  amounted,  and  the  assignees 
had  funds  sufficient  to  pay  it.  In  consequence  of 
doubts  as  to  the  proportion  of  the  allowance  which 
was  due  to  the  petitioner,  he  was  advised  to  petition 
this  Court,  the  Commissioners  having  declined  to  order 
the  assignees  to  pay  the  allowance.  The  petitioner 
prayed  that  the  assignees  might  be  ordered  to  pay  the 
500/.  and  costs  of  tiie  application  out  of  the  funds  in 
their  hands. 

The  following  is  the  statement  as  to  dividends : 

The  aiaetft  of  the  joint  estate  \..  ^^    _  , _     „^  .     ^  ,.  . ,_,    - 

''  1 45,620    7  10    Paymg  a  dividena  of 

ittountad  to  ••.••••' 


.9    8 


Smplas  asaeta  of  John  MorrU\ 

from  bis teparate estate,  and  \23,469  16    0|  Ditto aboutS    0 

applied  to  the  joint  estate  . .  j 

Ditto  o(  John  BetbU  Morris 0    0    0     0    0 

mvU) (d Thmat Mmrit 3,404  10    6} Ditto 0    9 

;£  72,494  13    6    Dividends  paid  on  joint  esUte  15    6 

"     £94,047  2«.  lOd.  proved  against  the  joint  eatate. 

Ths  petitioBflr  Mn  BmiHt  MorrU'i  leptnte  sMate  contribatid  nothing  to  the  joint  esUte. 

£.    <.   d. 

His  asseU  amounted  only  to r 928  12    9 

His  separate  debts  1307  18    5 

His  separate  creditont  received  a  dividend  of  14s.  2)d.  in  the  pound. 

MM  2 


« 
a 

9 


V.8. 
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1832.  Mr.  TItfWM  appeared  in  support  of  the  petition. 


Eiptrt* 
MoBmit. 


Mr.  Wakefield  for  the  assignees. — The  objection 
arises  from  a  doubt  as  to  the  construction  of  the  6th 
6.  4.  c.  16.  8.  189.  whether  the  petitioner  is  entitled 
to  an  aHowance  of  7i  per  cent,  or  a  sum  not  exceeding 
500/.  in  consequence  of  his  separate  creditors  alone 
having  received  a  dividend  of  14tf.  id.  in  the  pound, 
and  his  assets  not  contributing  anything  towards  the 
augmentation  of  the  joint  estate  of  the  bankrupts.  By 
the  old  law  there  was  but  one  allowance  made  to  part- 
ners, which  was  distributable  among  them  according  to 
the  proportion  which  the  surplus  of  their  separate 
estate  paid  on  the  joint  debts.  The  128th  section  of 
the  6th  G.  4.  is  throughout  in  the  singular  number, 
and  by  the  words  of  the  l^h  section  a  partner  is  en- 
titled to  a  separate  allowance,  although  bis  partners 
may  not  be  entitled.  By  the  128th  section  the  allow- 
ance is  directed  to  be  paid  if  the  estate  of  the  bankrupt 
produces  sufficient  to  pay  the  dividend  therein  men- 
tioned; but  in  the  1 29th  section,  a  different  phrase  is 
used,  and  it  seems  most  unlikely  that  the  legislature 
should  have  intended  that  the  allowance  to  one  partner 
should  be  paid  out  of  the  estate  of  another  partner; 
which  in  this  case  is  the  more  strikingi  as  the  partner 
John  Morris  (out  of  the  surplus  of  whose  separate 
estate  the  allowance  is  proposed  to  be  paid  to  the 
partner)  will  receive  no  allowance  whatever,  having  died 
without  having  obtained  his  certificate.  The  assignees, 
however,  have  no  interest  in  the  question,  and  merely 
submit  it  to  the  judgment  of  the  Court. 

The  Court  thought  that  the  allowance  ought  to  be 
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made.    The  assignees  have  the  duty  of  administeriog       1832. 
the  allowance  as  jouit  estate,  and  must  regard  it  as      ^  ^^^^ 
joint  accordingly. 

Petition  granted,  with  costs  of  the  petition  and 
the  costs  of  the  Assignees  out  of  the  estate. 


.  MomRis. 


Ex  parte  Williamson. — In  the  matter  of  Williamson* 

Mr.  MONTAGU  moved  that  affidavits  filed  in  this  TKe Coort  will 

not,  before  hear* 

matter  might,  before  the  hearing  of  the  petition,  be  ing  of  petitioii, 
referred  to  the  Master,  to  decide  whether  they  did  not  impvrtinmt 

.     .  .  TT      •     J   n  M.    r*i.  matter  in  aflWa- 

contain  impertinent  matter.  He  cited  hx  parte  Lnees*  yiu;  lmts«c«M 
man{a)y  Ea:  parte  Simpson  (&),  and  Ex  parte  Pelham  (c).  matter. 
If  the  affidavits  were  answered,  the  right  to  a  refer- 
ence for  impertinence  would  be  waived.  Therefore  it 
was  the  duty  of  the  Court  to  ascertain  the  fact  imme- 
diately, by  a  reference  before  the  petition  came  on  to 
be  heard. 


The  Court  regarded  the  case  of  Ex  parte  Cheesman 
as  relating  only  to  scandal,  and  not  to  mere  impertinent 
matter.  If  the  impertinence  had  been  alleged  to  exist 
in  a  petition,  then  the  Court  might  go  into  it  at  once; 
but  as  it  was  contained  in  affidavits  it  would  be  neces- 
sary to  go  through  them  all  before  any  determination 
could  be  arrived  at  as  to  the  existence  of  impertinence* 

(«)  2  0.  &  J.  3l6i         (6)  15  Ves.  47T.  (c)  1  Mont.  209. 
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1852.       ij!}!^  question  had  better  therefore  await  the  hearing  of 


£x  paits      the  petition. 

Wi 


The  motion  was  therefore  refused* 


In  the  same  matter. 
A  reference  for  scandal  was  ordered  immediately. 


Ex  parte  Parker. — In  the  matter  of  Crickett. 

Suly  7. 

Whereofficial     Mr.  SWANSTON  moved  that  an  order  which  had 

a^gnee  had. 

Wo  appointed   been  made  in  this  matter,  which  was  under  an  old  com- 

under  an  old 

coijmmiuioD»  on  mission,  directing  the  appointment  of  an  official  as- 
majority  of  ere-  signee,  and  that  the  chosen  assignees  should  deliver  up 
to  such  appoint-  ^  papers  and  books  to  him  (for  which  purpose  a  sum- 
wTmoUon,  su»^  ^^^^  ^^d  issued),  might  be  suspended.  He  stated, 
fe'dSivt^^'lJ'  that  by  far  the  majority  of  the  body  of  the  creditors 
&c^  to^ciaf'  ^^^^  opposed  to  that  order,  considering  such  appoint- 
auignee  tiJi  ment  as  unnecessary,  and  that  the  estate  was  properly 
tition.  managed  by  the  chosen  assignees.     He  contended 

there  was  no  doubt  as  to  the  jurisdiction  of  the  Court 
to  grant  this  application,  according  to  the  19th  rule  of 
the  Court,  (a) 

The  Court  thought  the  application  quite  reasonablei 
and  directed  the  suspension  of  the  order  till  the  hearing 
of  the  petition  filed  concerning  it,  or  until  further 
order;  the  Court  intimating  a  recommendation  to  the 
Commissioner,  that  in  the  meantime  all  proceedings  on 
the  summons  should  be  stayed. 

(a)  1  Dea.  &  Ch.  Rep.  A  pp.  zxvi* 
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In  the  matter  of  Edwards. 

July  12. 

Mr.  G.  RICHARDS  applied  that  a  new  fiat  might  Order  necess- 

.  sary  to  enable 

issue  in  tliis  bankruptcy,   the  old  one  being  bad  by  same  party  to 

t*         ,,.,  rill  x'tr     is*^®  *  ^^^  ^**» 

reason  of  a  mistake  in  the  name  oi  the  bankrupt.     He  where,  from 
stated  that  the  application  was  necessary  to  enable  the  q^^j.^  jt  had  not 
same  party  to  take  out  the  new  fiat,  as  the  old  one,  for  ^^^  ^^ 
the  above  reason,  had  not  been  proceeded  with  in  due 
time. 

The  Court   acquiesced  in  the  observation,  and 
granted  the  application. 


fix  parte  Shore.— In  the  matter  of  Lucas  and  Shore. 

This  was  a  motion  that  the  party  applying  might  be  uni^certifi- 
at  liberty  to  have  a  copy  of  a  certificate  made  by  the  miagjoner  be 

_,  .     .  .      ^,  .  . .  ^  filed,  Court  can- 

Commissioner  m  this  matter.  not  order  a  copy 

of  it  to  be  de- 
livered. 

The  Court,  however,  finding  that  such  certificate 
had  not  been  filed,  refused  the  motion. 


Ex  parte  Shoults.— In  the  matter  of  Venson  and 

SnouLTSi 

Mr.  SWANSTON  applied  that  the  Commissioner  comm^iiLr 
might  be  directed  to  sign  the  petitioner's  certificate,  ^irected  to  sigii 
His  objection  to  do  so  arose  from  the  circumstance  of  though  the  year 

^  was  omitted  to 

due  of  the  gignatums  when  it  was  preceded  and  followed  by  datot  sabsequent  to  that  of  the 
last  examination. 
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1802.        the  year  not  being  attached  to  some  of  the  signatures 
Ex  parte        of  creditorSj  as  required  by  the  general  order  (a).   The 
H0ULT5.      signatures  objected  to  were  preceded  and  followed  by 
others  which  were  dated  in  the  present  year,  subse- 
quent to  the  bankrupt's  final  examination. 

The  Court  thought  that  the  Commissioner  was 
in  strictness  right,  and  the  certificate  was,  according  to 
the  strict  letter  of  the  general  order,  defective.  Yet 
as  it  was  morally  impossible  that  the  signatures  could 
have  been  attached  otherwise  than  in  the  proper 
time,  firom  its  being  preceded  and  followed  by  others 
dated  in  the  present  year,  therefore  the  spirit  of  the 
order  was  complied  with,  and  the  formal  objection 
ought  to  be  waived,  and  the  Court  desired  an  intimation 
to  that  eflect  might  be  conveyed  to  the  Commissioner. 

The  order  was  not  required  to  be  drawn  up,  minutes 
of  it  being  deemed  sufficient. 

(a)  8tk  August  1809. 


Ex  parte  Alexander  and  others,  Assignees  of  Fry 
and  Chapman. — In  the  matter  of  Swainson  and 

MUSTELL. 

Solicitor' ai-  MR.  N.  ELLISON  moved  that  the  solicitors  for  the 

pedtbofor  Mti-  Petitioners,  as  assignees  of  Messrs.  Fry  and  Chapman, 

d^8^«.  "**8^*  ^  permitted,  on  behalf  of  the  petitioners,  to  sign 

Order  not  to  be  g^  petition  about  to  be  presented  to  the  Court  in  this 

drawn  up,  but        *  ^ 

attached  to  pe.    matter.    He  stated  that  the  petitioners  living  at  a  great 

tition.  T  1 

distance  from  London,  and  Monday  next  (the  16th  July) 
being  the  last  day  on  which  petitions  could  be  pre* 
sented,  the  Court  being  about  to  rise  for  the  vacation. 
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it  was  impossible  to  obtain  the  petitioners'  signatures        'iSSZ. 
before  that  day  would  expire*  Ex  parte 

AlJtXAVDUL, 

The  Court  granted  the  application^  and  said  it  was 
not  necessary  to  draw  up  the  order,  but  that  it  would 
be  sufficient  if  it  were  annexed  to  the  petition  when  it 
should  be  presented. 


Ex  parte  Thomas  Baker*  —  In  the  matter  of 

William  Sell  (a). 

In  this  case  the  facts  appearing  on  the  petition  were,  where  a  party, 
that  on  the  14th  of  June  1832  one  Fosseyt  by  Mr.  coim^Dtopro. 
Turner  her  agent,  struck  a  docket  against  the  bank-  S^^^tTlSLr 
rupt,  and  procured  a  jfiat  to  be  granted,  which  was  SI5^*tt«  wwe- 
durected  to  Mr.  Commissioner  Evans,  to  be  executed  ^**®Ji®J':£? 

over  toe  tourtean 

as  a  town/a/.    The  fourteen  days  {b)  for  executing  it  J'^JeJ^^ 
expired  on  the  3d  of  July,  and  in  the  morning  of  the  new>iwtawi  to 

Bupenede  firaty 

4th  of  July,  Mr.  Gresham,  the  petitioner's  solicitor,  even  if  mch  se- 
cond >!a^  be 
searched  the  London  Gazettes  from  the  19th  of  June  to  granted.  Court 

will  snpenede 
ieoond>  and  or* 

(a)  See  Ex  part$  FUUher,  1  Rooe,  464;  Harruon*^  Case,  3  V.  &  B.  **'  5"*  w 

stand  i  vijof* 
175  i  £x  parf  Freeman,  1  Rose,  380 ;  Re  Hatfei,  1  G.  &  J.  255.  ,    twri,  if  second 

(h)  The  words  of  Lord  Loughborough*s  order  of  the  26th  of  Jane  1793  be  not  in  fact 

are,  "  that  any  commission  of  bankrupt  Which  shall  be  sued  out  from  and  ^^-^  nroceeded 

aftor  the  26th  June  instanti  and  to  be  executed  in  the  city  of  London,  shall  with,  Court  will 

be  supersedable  (for  want  of  prosecution)  at  the  expiration  of  fourteen  days,  "'*^i'*  *oe  first 

under  such  cir* 
and  not  sooner,  after  the  date  thereof.'*    "  And  that  one  day  shall  elapse  cumstaaces* 

after  the  expiration  of  the  said  fourteen  days  before  any  order  shall  be 

made  for  such  supersedeas;  and  that  the  apjdication  which  shall  in  the 

course  of  that  day  be  first  made  by  any  other  attorney  or  solicitor  than  the 

attorney  or  solicitor  at  whose  instance  the  supersedable  commission  issued, 

for  a  supersedeas  of  such  commission,  and  for  a  new  commission  to  b^ 

issued,  shall  be  preferred  to  an  application  for  the  same  purposes  by  the 

attorney  or  solicitor  who  sued  out  such  supersedable  commission." 
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1832.  the  3d  of  July  for  the  advertisement  of  the  adjudica- 
£x  parte  ^^"  ^^  Seirs  bankruptcy^  but  not  having  found  the 
»^'"'-  same,  he  made  the  usual  affidavit  of  his  having  made 
the  search.  On  the  morning  of  the  iih  of  July  the 
petitioner  lodged,  at  the  Secretary  of  Bankrupts'  Office, 
the  affidavit,  together  with  a  petition  to  the  Lord 
Chancellor  praying  that  the  Jiai  issued  on  Fossey^% 
petition  might  be  annulled,  and  that  a  new  fiat  might 
be  issued  against  Seli,  upon  the  petition  of  the  present 
petitioner,  the  petitioner  striking  a  iresh  docket. 
Gresham  bespoke  the  fiat  in  the  afternoon  of  the  4t;h, 
and  was  then  informed  by  a  clerk  at  the  office  Uiat  the 
same  would  be  ready  for  him  in  the  morning  of  die 
5tb,  but  could  not  be  granted  sooner. 

On  the  4th  July  Gresham  gave  notice  to  Mr.  Com- 
missioner Evans  that  he  had  presented  the  petition, 
struck  such  docket,  and  bespoken  the  fiat,  and  re- 
quested him  not  to  proceed  upon  the  fiat  issued  by 
Fosse i/f  and  gave  notice  to  the  same  effect  to  Mr. 
Turner,  Fossey's  solicitor.  The  order  on  the  petition 
of  the  present  petitioner  was  laid  before  the  Lord 
Chancellor  for  signature  at  ten  o'clock,  a.  m.,  on  the 
6th,  sod  between  then  and  eleven  o'clock,  a  clerk  of  ZW- 
ner's  went  to  the  Secretary  of  Bankrupts'  Office,  and 
inquired  what  had  been  done  upon  th^  last-mentioned 
petition;  and  was  informed  that  Fosse jf*s fiat  had  been 
annulled,  and  that  the  order  and  new  fiat  were,  as  the 
informant  believed,  then  signed  by  the  Lord  Chan- 
cellor. About  one  o'clock  Turner,  notwithstanding,  ap^ 
plied  to  Mr.  Commissioner  Evans  to  proceed  on  Fossey's 
fiat,  which  the  Commissioner  did,  and  accordingly  ad- 
judged Sett  a  bankrupt.  Subsequently,  on  the  same 
day,  Gresham  applied  at  the  Secretary's  Office  to  know 
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if  the  order  annulling  Fossey's  fiat  and  granting  a  new  ^^^^* 
one  was  completed,  when  he  was  informed,  that  in  Ex  parte 
consequence  of  his  having  received  notice  from  Turner 
that  Sell  had  been  adjudged  bankrupt,  he  had  recalled 
the  petition  for  the  second ^af,  and  refused  to  procure 
the  Lord  Chancellor's  signature  to  the  order  made 
thereon;  and  he  subsequently,  on  the  same  day,  re- 
ceived from  the  office  the  following  letter : — 

"  Sir, — I  have  seen  Mr.  Vissard,  who  says  he  does 
not  feel  at  liberty  to  lay  before  the  Lord  Chancellor  the 
second  ^af,  but  thinks  an  application  had  better  be 
tnade  to  the  Court  of  Review,  on  the  special  circum-^ 
stances.    You  are  not  to  be  prejudiced  by  my  act* 

"  Your's,  &c.  C.  Elley. 

"  Secretary  of  Bankrupts'  Office.'* 

On  the  19th  June  an  endeavour  to  procure  an  ar- 
rangement for  a  composition  was  made  for  the  general 
benefit  of  the  creditors,  and  the  petitioner  was  urged 
to  come  uito  the  same.  But  the  fiat  taken  out  by 
Possey  was  never  in  any  manner  prosecuted  till  the  5th 
of  July,  about  noon. 

The  petition  therefore  prayed  that  Fossey^s  fiat 
might  be  annulled  and  the  adjudication  reversed,  and 
that  a  new  fiat  might  issue  at  the  suit  of  the  petitioner, 
and  for  costs  in  all  events. 

The  affidavits  in  opposition  explained  the  circum- 
stances of  the  delay,  and  of  the  attempt  at  an  arrange- 
ment>  as  far  as  it  respected  the  merits  of  the  petition- 
er's application,  thus : — After  the  docket  was  struck  by 
Fossey,  the  far  greater  number  of  the  creditors  were 
anxious  that  an  arrangement  should  take  place,  so  as 
to  avoid  the  necessity  of  opening  the  fiat;  and  at  a 
ikieeting  oh  the  lOth  June  requested  Fossey  to  suspend 
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1^^-  proceedings  on  it  On  the  20th  or  21st  of  June  the 
£x  parte  petitioner  called  at  the  o£Sce  of  Mr*  Barham,  (who  was 
an  accountant  managing  the  proposed  arrangement,) 
and  stated  to  him  that  he  would  consent  to  whatever 
the  other  creditors  of  the  bankrupt  might  have  deter- 
mined upon.  Upon  the  faith  of  this  representation  no 
notice  was  given  to  the  petitioner  to  attend  the  meeting 
of  the  26th  June,  at  which  an  agreement  was  settled 
and  drawn  up  by  the  principal  creditors,  and  Mr*  Bar- 
ham deputed  to  procure  the  signatures  of  all  the  cre- 
ditors to  it,  which  he  did,  except  the  petitioner's  and 
those  of  two  creditors  whose  debts  amounted  to  60/. 
only.  Mr.  Barham  having  called  several  times  on  the 
petitioner  without  being  able  to  find  him,  called  on  the 
3d  of  July  and  communicated  to  the  petitioner  the  result 
of  the  proceedings,  and  requested  his  signature,  which 
however  the  petitioner  then  declined  till  he  had  seen 
his  soUcitor.  A  meeting  of  Mr.  Barham,  the  petitioner, 
and  his  solicitor,  Mr.  Crresham,  was  appointed  at  seven 
o'clock  on  the  same  evening  at  the  office  of  Mr.  Gre- 
sham.  At  that  meeting  Mr.  Gresham  postponed  the 
final  answer  of  the  petitioner,  saying  that  he  would  in 
the  next  morning  (the  4th  July)  see  some  of  the  prin- 
cipal creditors,  and  if  they  were  satisfied  with  the 
accounts,  he,  Mr.  Gresham,  would  advise  the  petitioner 
to  sign  the  proposed  agreement,  and  appointed  Mr. 
Barham  to  call  at  half-past  four  o'clock  on  the  4th  of 
July.  Mr.  Barham  called  accordingly,  but  Mr.  Gre- 
sham  was  not  at  home ;  but  a  letter  was  handed  to  him 
as  follows: — "  I  have  made  some  inquiries  respecting 
Mr.  SelP^  afluirs,  and  have  reason  to  be  much  dissatis- 
fied with  the  statement  he  now  makes  out.  Mr.  Baker 
will  not  accede  to  the  proposed  arrangement.    Your'si 
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Wm.  OreshamJ*    Previous  to  writing  this  letter,  the       1 8dS. 
petitioner,    through  Mr.   Graham,   had  struck   the      ETparte 
second  docket  without  any  intimation  of  his  intention       Bakbb. 
to  do  so  to  Mr.  Barham,  and  against  good  faith ;  Mr. 
Gresham  well  knowing  that  if  a  decided  answer  had 
been  given  on  the  Sd  July,  Fosseys  fiat  would  have 
been  proceeded  on.    On  the  same  evening  of  the  4>th 
July,  at  half-past  six  o'clock,  Mr.  Barhdm  again  called 
on  Mr.  Gresham^  waA  still  urged  the  petitioner's  coming 
into  the  arrangement,  when  he  was  informed  by  Gre- 
sham that  the  second  docket  had  been  struck,  being 
the  first  intimation  he  had  received  of  the  fact. 

• 

-  Mr.  Montagu  and  Mr.  6.  Richards  for  the  petition. 
In  general  cases,  at  the  expiration  of  14  days  from  the 
taking  out  the  Jiai,  if  it  be  not  proceeded  with,  it  is 
sujpersedable;  and  even  upon  an  application  prior  to 
the  expiration  of  the  14  days,  it  requires  special  cir- 
cumstances to  induce  the  Court  to  enlairge  the  time  to 
open  the  fiat;  Ex  parte  Moody  (n).  And  so  strictly 
is  the'General  Order  (6)  followed,  that  where  there  had 
been  a  delay  even  by  the  acts  of  the  bankrupt  and  by 
the  consent  of  creditors,  the  commission  was  super- 
seded; Ex  parte  Luke  (c). .  Another  objection  is,  that 
the  first ^a/  was  taken  out  with  a  view  to  effect  a  com* 
position,  which  object  this  Court  will  not  countenance; 
*Ex  parte  Dowton  (d). 

Mr.  Bligh  and  Mr.  Swanston  for  Fossey.     The 
General  Order  of  the  ^th  June  1793  is  not  perempy 

(a)  1  Deac.  &  Chit.  34 ;  £i  iMrti  Fremum,  1  Rose,  380 ;  In  re  Haytt, 
1  G.  &  J.  255. 
(6)  26  June  1793.       (c)  1  G.  £c  J.  361.       (d)  I  Deac.  &  Chit.  111. 
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IMi.  tory.  It  does  not  direct  that  the  unproiecuted /o^ 
Exsarte  ^  actually  superseded,  but  merely  says  it  shall  be 
J4SKB.  Mupersedable.  Again,  the  order  directs  that  it  shall  be 
supersedable  *^  for  want  of  prosecution.*'  That  does 
not  imply  that  it  cannot  be  prosecuted  after  ihe  14 
days ;  so  that  if,  after  the  expiration  of  that  time»  it  is 
bona  fide  prosecuted,  no  objection  can  be  taken  to  it* 
In  thu  case  there  has  been  prosecution,  and  though 
subsequent  to  the  14  days,  the  adjudication  is  now 
standing,  and  cannot  be  annulled.  There  is  therefore 
no  want  of  prosecution.  In  all  the  cases  in  the  books 
where  the  intent  to  prosecute  is  evinced,  even  withont 
any  absolute  prosecution,  the  commission  has  always 
been  revived.  We  are  now  in  possession  of  the  adju- 
dkation,  which  not  only  .indicates  an  intent  to  prose* 
cute,  but  an  actual  prosecution.  The  case  of  Ex  parte 
Moody  (a)  is  very  different  from  this  case,  that  being 
for  an  application  to  enlarge  the  time  for  opening  tiie 
fiat.  So  also  Ex  parte  Dawton  (&)  was  a  similar  app& 
cation.  In  die  present  case  we  seek  no  such  favour, 
we  having  actually  proceeded  in  opening  the  fiat*  As 
to  tiie  delay,  it  has  been  solely  caused  by  the  indecision, 
whether  fraudulent  and  evasive  or  not,  of  the  present 
petitioner,  whose .  apparent  intention  at  least  was  to 
have  come  inta  the  arrangement  of  the  other  creditors, 
but  whose  real  object  proves  to  have  been  to  entrap  us 
over  the  14  days,  in  order  himself  to  have  the  benefit 
of  taking  out  the  second  fiat.  [Sir  J.  Cross.  The 
words  of  the  order  are,  that  it  shall  be  supersedable  if 
not  prosecuted  with  effect ;  here  it  is  in  feet  prosecuted 
with  effect,  and  no  supersedeas  has  been  granted. 
But  as  the  application  to  supersede  was  made  before 

(a)  1  Deac.  &  Chit.  34.  (fc)  Ibid.  111. 


BAisa. 
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t}ie  proeeeutioni  and  the  second ^ai  was  refused  by  the  l^S%. 
officer  *'  without  prejudice/'  we  ought  to  regard  the  £z  parts 
fir9t  petitioning  creditor  as  standing  now  in  the  same 
situation  as  at  the  time  of  that  application  to  super- 
sede.] Mr.  Commissioner  Evam  had  all  the  facts  of 
the  case  before  him  at  the  time  he  gave  his  judgment 
in  our  fiivour,  and  has  determined  we  are  entitled  to 
the  Jiat^  The  case  of  Ex  parte  Luke  (a)  will  hardly 
apply  to  the  present  case,  for  there  there  was  no  contest 
About  the  issuing  a  second  commission.  In  Ex  parte 
Freeman  (&),  and  several  cases  mentioned  at  the  end 
<rf  the  report  of  that  case,  the  Lord  Chancellor,  with  a 
▼lew  to  prevent  fraud,  actually  superseded  the  second 
commission  which  had  issued,  and  renewed  the  first, 
which  had  been  virtually  superseded.  Here  there  has 
been  gross  fraud,  and  had  the  second/al  been  granted, 
the  facts  would  have  warranted  the  Court  to  have 
adopted  the  course  as  in  Ex  parte  Freeman ;  and  as 
the  facts  stand,  there  is  every  ground  to  induce  the 
Court  to  reject  the  present  petition. 

Mr.  Montagu,  in  reply,  relied  on  the  General  Order. 
If  the  second^^  had  been  sought  for  by  a  third  party, 
there  can  be  no  doubt  but  what  it  would  have  been 
justly  awarded  to  him,  and  there  are  no  facts  strong 
enough  in  the  present  case  to  vary  that  right. 

Erskikb,  C.  J. — If  the  whole  merits  of  this  petition 
had  rested  on  the  mere  fact  that  the  adjudication  on 
the  &ntfiat  had  been  delayed  beyond  the  14  days 
allowed  by  the  General  Order,  I  should  have  thought 
it  a  mere  question  of  practice  whether  it  was  not  too 

(a)  1  G.  &  J.  361.  (6)  1  Rose,  380;  I  Ves.  &  B.  41. 
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1SS2.  late  to  supersede  the  first  after  it  has  been  opened, 
ExMfte  ^^^^  although  the  refusal  of  the  second^l  proceeded 
Baker.  f^^j^  ^  xnisconceptioHon  the  part  of  the  ofBceof  the  rights 
of  the  parties.  But  one  ground  of  objection  taken  is,  that 
the  ftrnt Jiat  was  issued  out  for  the  purposes  of  effecting 
a  composition.  Under  these  circiunstances,  if  the 
second^/  had  in  fact  been  granted,  and  an  application 
were  made  to  supersede  it,  and  to  revive  the  first,  I 
should  feel  myself  bound  to  call  on  the  respondents 
to  show  that  the  latter  was  taken  out  bon&fide.  But 
there  having  been  already  the  judgment  of  the  Com* 
missioner  (who  was  aware  of  all  the  circumstances)  in 
favour  of  the  respondents,  and  the^/  being  now  in  full 
operation,  I  feel  myself  bound  to  call  on  the  petitioner 
to  show  that  improper  objects  induced  the  issiiing  of 
the  first^oi,  and  that  he  himself  comes  bon&fide  to 
annul  it.  On  both  these  points  the  petitioner  has. alto- 
gether failed.  For  here  the  petitioner  has  himself^  for 
a  while,  apparentiy  acquiesced  in  the  proposed  arrange- 
ment, and  evinced  .no  dissent  until  after  the  14  days 
have  expired,  and  at  the  very  first  moment  after  that 
time ;  intimating  all  the  while  his  desire  to  come  under 
that,  arrangement,  and  requesting,  as  it  were,  a  delay 
over,  the  14  days  in  order  to  consider,  the  answer  he- 
would  ^ve.  Under  these  circumstances  I  am  certiunly 
not  inclined  to  annul  the  first  Jiat ;  but  I  go '  fiirtiiery 
for  I  feel  it  right  to  say,  that  if  the  first  had  been  an- 
nulled, and  the  second  granted,  I  should  have  felt  my- 
self bound  to  have  superseded,  the  second,  and  have 
revived  the  first.  I  therefore  think  this  petition  must 
be  dismissed  with  costs. 

Sir  A.'  Pell. — I  fully  concur  in  the  judgment  given. 
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The  question  is,  is  there  a  sufficient  reason  assigned  1832. 
why  the  first  fiat  was  not  acted  on  in  14  days  ?  I  think  eTmou 
both  those  assigned  are  sufficient:  First,  that  it  was  Bakek. 
sued  out  mth  SL  bona  Jicle  intention  to  prosecute  it: 
and  second,  that  by  an  arrangement  being  proposed, 
which  to  the  far  greater  majority  of  creditors  seemed 
most  beneficial  to  the  general  interests  of  the  parties, 
the  delay  took  place  in  the  first  instance,  and  was  pro- 
tracted by  the  petitioner  himself  over  the  14  days,  at  the 
expiration  of  which,  in  breach  of  every  species  of  good 
faith,  and  in  evidence  of  his  own  sinister  motives 
throughout,  he  himself  surreptitiously  attempts  to  sue 
out  a  second  fiat.  I  quite  agree  that  had  he  been  suc- 
cessfiil  we  should  have  been  bound  to  have  superseded 
it.  I  think  we  cannot  regard  this  case  asaf  a  third  and 
innocent  party  had  sued  out  the  second  fiat ;  we  are  in 
this  instance  to  be  governed  by  the  bond  fide  of  the 
transaction,  and  must  dismiss  this  petition,  and  in  regard 
to  the  Tnalafides^  with  costs. 

Sir  J.  Cross. — ^There  can  be  no  doubt  but  that  the 
true  construction  of  the  General  Order  is,  not  that  the 
first  fiat  is  superseded^  but  that  it  may  be  supersedable. 
The  fact  of  adjudication  does  not  seem  to  me  at  all 
decisive  on  this  case.  I  think  that  alone  could  not 
have  operated  as  an  estoppel  to  the  petitioner,  because 
it  was  made,  as  it  were,  without  prejudice.  But  I 
think  the  bad  faith  that  has  been  evinced  must  bring 
upon  the  petitioner  a  dismissal  of  his  petition,  together 
with  the  payment  of  costs. 

Sir  G.  Rose  concurred. 

The  petition  was  thereupon  dismissed,  and  with  costs. 

VOL.  I.  N  N 
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Ex  parte  Greenwood.-^ii  the  matter  of  Joy. 

July  20. 

Where  on  ap-     QN  the  petition  of  equitable  mortgagees  for  the  sale 

plication  for  sale  *  ^ 

of  equitable        of  the  mortgaged  premises^  and  for  leave  to  bid,  where 

mortgage  and 

liberty  to  bid.     one  of  such  mortgagees  is  also  one  of  the  assignees 

one  mortgagee  ^u     n   ^ 

being  also  an     under  the  tiat, 

assignee,  sepa- 
rate solicitor 

^tnted^for  the  Th^  CouRT,  referring  to  the  case  of  Ex  parte 
r^snoftoTi^e  Cowdry{a),  diiected  that  the  Commissioner  should 
conduct  of  It.     appoint  a  separate  solicitor  for  the  purposes  of  the 

sale,  and  that  the  assignees  should  not  have  the  con- 
duct of  it. 

(o)  8  G.  6c  J.  272. 


Ex  parte  Robinson. — In  the  matter  of  Lyon. 

OrdCTnisi only  MR.  STUART 8Lpi)\\ed  that  Certain  dividends,  which 
stance  made  for  had  been  unclaimed  for  the  space  of  three  years,  and 
BnciaiSTd^vi-  respecting  which  all  the  statutory  requisites  had  been 
dends.  complied  with  (6),  might  be  forthwith  distributed  among 

the  other  creditors. 


The  Court  thought  that  although  it  had  been  usual 
to  make  a  peremptory  order  of  distribution  on  the  first 
application,  yet  it  would  be  better  in  future  to  make  an 
order  nisi  in  the  first  instance,  and  directed  that  the 
costs  of  the  petition  and  all  costs  incurred  since  the 
last  order  of  dividend,  should  be  taxed  and  retained  out 
of  the  fund ;  and  that  advertisements  should  be  inserted 
in  three  London  papers  for  the  creditors  to  come  in  for 

(6)  See  6  Cm.  4.  c.  16.  s.  110, 
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these  dividends  within  three  monthsi  and  in  default  the        1832. 
fund  to  be  divided  as  prayed  (a).  ETparu 

(•)  Id  Ex  parU  Goodhart,  on  the  5th  November  1832,  on  application  of  RoMNeoir, 
Mr.  £.  ChUty,  the  Court  declined  to  make  any  order  till  after  a  final  divi- 
dend, when  very  small  dividends  vrere  unclaimed  and  advertisements  had 
been  inaerted  and  letters  sent  round  to  the  diffennt  ciediton,  the  Court 
thinking  it  better  to  give  thoee  creditors  the  opportunity  of  applying  after  the 
final  dividend  was  declared. 


Ex  parte  Burlbs.— In  the  matter  of  May. 

July  21. 

XHIS  was  a  motion  by  Mr.  Montagu^  which  was  con-  Although  all 

creditors,  save 

sented  to  by  the  assignees,  the  bankrupt,  and  all  the  one,  and  the 

bankrupt  and 

creditors,  save  one,  who  was  willing  to  abide  the  order  assignees  con- 
of  the  Court,  that  the  official  assignee  might  be  at  cannot  direct 
Miberty,  out  of  the  estate,  to  pay  the  petitioner  the  sum  assignm  be  at 
of  SO/.,  as  a  remuneration  for  great  trouble  he  had  been  apjj^jj^remu- 
at  in  the  management  of  the  bankrupt's  accounts  be-  jJ^wTincurred 
tween  the  time  when  the  bankrupt  stopped  payment,  ^^'"^.»^® 
and  the  issuinsr  the  flat ;  his  prudent  conduct  having  ****  between 

°  "^  ^  time  of  stopping 

produced  considerable  advantage  to  the  estate  and  a  payment  and 

^  issuing  the  fiat. 

great  diminution  of  expense.  Norcan  it  direct 

the  Commis- 

The  Court  however  thought  they  had  no  jurisdic-  tJn  if  proper. ' 
tion  to  interfere ;  inasmuch  as  it  was  a  debt  due  from 
the  bankrupt  for  business  done  for   him  before  bis 
bankruptcy.    The  creditors,  if  they  thought  fit,  might 
arrange  it  among  themselves. 

Mr.  Montagu  then  asked  the  Court  to  refer  it  to  the 
Commissioner  to  ascertain  whether  it  was  proper  to  be 
done. 

Per  Curiam. — We  have  no  such  power.  Not  having 
jurisdiction  over  the  subject  ourselves^  it  is  impossible 
we  can  delegate  any  to  another  party. 

Motion  refused. 

V  v  2 
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£x  parte  Clarke. — In  the  matter  of  Clarke. 

1832.  ^ 


jlTTe  ^^  ^^^  ^^^^  March  1832,  a  joint  fiat  was  awarded 
Where  a  joint  against  the  petitioner  John  Clarke  and  Gregory  OdeU 
against  A,  &  B.,  Clarke^  who  were  partners,  and  on  the  Sd  May  follow- 
Mparate,  it  is"  ^^g'  ^^  Commissioners  declared  John  Clarke  alone  a 
8ubseq^^nt&u-  bankrupt.  On  the  same  day  the  Commissioners  sent 
to Tca?not"*  *  notice  in  writing,  signed  by  them,  to  John  Clarke  the 
make  it  v^^  petitioner,  informing  him  that  a  fiat  in  bankruptcy  had 

a  Bepsuaie  nai 

astoB.  issued  affainst   him,  under  which  he  had  been  duly 

In  such  case  ^ 

a  petition  pray-  declared  a  bankrupt,  and  calling  on  him  to  surrender  on 

ing  to  supersede 

against  B.  need  the  18th  May  and  the  15th  June  following.     On  the 

not  state  'he  ob-  ,  ,  .11 

jection  that  is     16th  May,  howevcr,  the  petitioner  received  a  letter  from 


relied  on  (a). 


the  solicitor  to  the  commission  informing  him  that  he  ' 
need  not  surrend^  on  the  18th,  and  that  he  would 
receive  due  notice  of  the  next  meeting.  These  were 
all  the  facts  stated  on  tlie  petition,  which  prayed  that 
the  fiat  and  adjudication  might  be  annulled.  It  also 
appeared  that  the  other  partner  had  never  been  ad- 
judged a  bankrupt,  and  the  other  facts  will  be  collected 
from  the  arguments  of  the  counsel. 

Mr.  Webster  in  support  of  the  petitioner.  The  ques- 
tion upon  which  this  petition  mainly  rests  is,  whether 
the  separate  adjudication  of  the  Commissioners  against 
the  petitioner  is  good  in  law  upon  a  joint  fiat,  that  fiat, 
as  we  have  reason  to  believe,  not  having  seen  the  pro- 
ceedings, being  founded  on  a  separate  debt.  If  that 
fact  is  established,  it  is  quite  clear  that  the  fiat  was  void 
ab  initio^  and  cannot  now  be  sustained  as  a  separate 

(a)  But  \nEx  parte  Chaffeyre  Chaffejf,  10  November  1832,  Mr.  Montagu 
for  the  petitioner,  and  Mr.  Whitmarsh  for  the  respondents,  the  Court  were 
inclined  to  hold  that  a  petition  to  supersede  must  state  the  ground  of  objec- 
tion  to  the  fiat 
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fiat*    The  petitioner  having  no  power  to  inspect  the        ^^^^- 
proceedings,  cannot  prove  hb  case,  but  the  proceedings       Ex  parte 
being  in  the  power  of  the  Court,  the  Court  may  satisfy 
its  own  mind  by  a  reference  to  them^  snd  will  therefore 
decide  according  as  the  fact  is. 

Mr.  Sfoanston  for  the  assignee  and  the  petitioning 
creditor.  On  the  face  of  the  petition  there  is  nothing 
to  show  the  precise  fact  upon  which  the  adjudication 
is  disputed.  There  is  no  proof  that  the  fiat  is  joint, 
for  the  affidavit  of  that  circumstance  by  the  petitioner 
is  no  evidence.  But  if  it  were  evidence,  the  petition 
states  nothing  to  show  the  adjudication  bad,  and  the 
Court  cannot  travel  out  of  the  petition.  This  commis- 
sion has  by  order,  dated  2d  June,  been  superseded  as 
to  Gregory  Odell  Clarke^  and  the  bankruptcy  was 
advertised  on  the  12th  June. 

Mr.  Webster  in  reply  was  stopped  by  the  Court. 

The  Court  finding  the  fact  to  be  that  the  fiat  was 
joint,  and  the  debt  and  the  adjudication  separate,  and 
that  the  supersedeas  as  to  Gregory  Odell  Clarke  did 
not  issue  Ull  long  after  the  adjudication,  and  that  no 
notice  of  applying  for  the  supersedeas  was  ever  given 
to  the  petitioner,  thought  that  the  fiat  must  be  super- 
seded. There  is  no  debt  on  which  the  fiat  is  taken 
out,  inasmuch  as  the  fiat  is  joint,  and  a  separate  debt 
^  cannot  support  it.  As  to  the  form  of  the  petition  in 
this  instance,  it  ought  to  be  regarded  as  a  mere  citation 
to  the  other  party  to  appear  and  support  the  fiat,  and 
for  that  purpose  it  is  quite  sufficient.  There  can  be 
no  doubt  but  that  a  joint  fiat  cannot  be  supported  by  a 
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ISS2,  separate  debt.  At  law  it  is  quite  ckar  that  if  it  be  not 
£s  pvte  supported  throughout  as  joint,  it  must  fall  to  the  ground. 
The  order  for  superseding  as  to  Gregory  Odett  Clarke 
cannot,  of  itself,  have  the  eflect  of  rendering  vafid  the 
fiat  as  it  now  stands  against  the  petitioner.  Therefore 
the  petition  must  be  granted  and  the  fiat  superseded 
altogether. 


Ex  parte  Cates. — In  the  matter  of  Jackson. 

July  06. 

Where  petition   XHIS  was  a  petition  that  the  certificate  might  be 

is  presented  to 

sUy  certificate.    Stayed. 

and  petitioner 

then  withdraws 

an  i^da^it  of '       ^-  Montagu  stated,  that  his  client,  the  petitioner, 
n^oUite!^^  "    ^^^  given  notice  of  the  intention  to  withdraw  this  peti- 
tion, withdrawing  his   opposition  to   the   certificate, 
being  satisfied  that  it  ought  to  go. 


The  Court  ordered  the  certificate  to  go,  (directing 
the  petitioner  to  pay  the  costs,)  upon  production  of  an 
affidavit  that  there  had  been  no  collusion  between  the 
parties  (a). 

(«)  See  £x  parU  Gibion,  cited  6  Ves.  6.  Id  LawrtncB  re  tMpreiue,  8tli 
NoTember,  the  Court  gave  a  similar  intimation.  BIr.  Montagu  for  the  peti- 
tioner. 


Ex  parte  Crockwell. — In  the  matter  of  CRocKWEit« 
Leave  to  except    iN  thls  case,  a  reference  had  been  made  lo  Mr.  Gregg^ 

to  the  report  of  ,  , 

an  officer  of  this  the  Deputy  Registrar,  to  tax  the  bill  of  die  assignees. 

Court  need  not  i      ,  •  i      •  i  •  • 

be  applied  for.    The  report  had  been  made,  but  on  the  petition  to  con- 
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firm  the  report^  exceptions  were  handed  into  Court  by        l^^^- 
way  of  objection  to  the  confirmation.  Ex  parte 

Crockw£ll. 

Mr.  Montagu  for  the  petitioner  insisted,  that  the 
parties  opposing  had  no  right  to  except,  not  having 

prayed  for  leave  to  do  so. 

* 

The  Court  said  that  where  a  reference  was  made  to 
a  Master  in  Chancery,  it  was  undoubtedly  necessary  to 
pray  leave  to  except^  but  that  was  done  out  of  courtesy 
and  respect  to  that  officer.  But  where,  as  in  this  case,  ^ 
the  reference  is  directed  by  the  Court  to  one  of  its  own 
officers,  no  such  rule  existed. 

The  objection  was  accordingly  overruled. 


In  the  matter  of  Wright. 

-^  -.  July  27. 

Mr.  MONTAGU  applied  that  the  officer  of  the  ThcLordChan- 
Court  might  be  directed  to  deliver  out  the  fiat  for  the  jurisdiction  to 

n  J  ^  ,       ^  11-1  order  a  fiat  to  be 

purpose  ol  amendment,  an  order  to  amend  having  been  amended. 
applied  for  and  obtained  from  the  Lord  Chancellor. 


The  Court  granted  the  order»  but  suggested  that 
the  application  for  leave  to  amend  ought,  as  the  fiat  is 
a  record  of  this  Court,  to  have  been  made  to  this  Court; 
no  other  judge  having  jurisdiction  over  its  records  for 
any  purpose  whatever.  « 
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1832. 

Ex  parte  Clarke. — In  the  matter  of  Withers. 

July  27. 

On  petition  to     XHIS  was  a  petition  presented  to  reverse  the  adjudi- 

sapenede,  no-  r  r  -  # 

*'fl!^'^'*^*    cation  and  rescind  the  fiat. 

proceodings 
iiaving  been 
given  to  the  as- 
signees, the  ab-      Mr.  G.  Richards  for  the  respondents,  the  assignees. 

sence  of  such 
proceedings  is 

ordenng  sapcr-  ^^ *  Swaustou  for  the  petitionee,  as  a  preliminary 
na^,  Petition  '^^^n  why  the  petition  ought  to  be  granted,  stated 
Tt  cwte*«rf!iSfe'  ***^  *®  proceedings  were  not  brought  mto  Court,  and 

contended,  that  unless  the  assignees  came  into  Court 
prepared  to  support  their  commission  by  evidence  and 
by  the  proceedings,  the  petition  ought  at  once  to  be 
granted  to  supersede  it. 

The  Court  thought  that  was  an  insufficient  ground 
to  supersede  the  fiat.  No  order  to  produce  the  pro- 
ceedings had  been  made,  and  even  if  it  had,  all  the 
Court  would  do,  was  to  order  the  petition  to  stand  over 
at  the  costs  of  the  disobedient  party,  in  order  that  they 
might  be  produced. 


Ex  parte  Giles. — In  the  matter  of  Giles* 

July2B,        ^^ 

Taking  allow-     1  HIS  was  a  petition  to  supersede  the  commission  at 

ance  under  com-  ,i_     -      .  i»^i_    t_      i         j. 

mission  does  not  ^^^  instance  of  the  bankrupt. 

preclude  an  ap- 
plication by 

Wiuiapt  to  su.       jyjj^^  Swanston  for  the  assignees,  as  a  preliminary 

objection,  stated  the  fact  of  the  bankrupt  having  ac- 
quiesced in  the  commission  by  taking  an  allowance 
under  it. 
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The  Court  overruled  that  objection »  observing  that       1832. 
it  would  be  too  hard  to  i:onstrue  such  an  act  into  an      £x  parte 
acquiescence^  when  a  bankrupt,  all  his  property  being 
taken  from  him,  might  have  no  other. means  of  saving 
himself  from  starvation. 

Objection  overruled. 


GlL£S. 


Ex  parte  Williamson. — In  the  matter  of  Williamson. 

August  2. 

IN  this  petition  a  question  arose  as  to  the  bankrupt's  Under  the  i&2 

W.  A.  c.  66.  s. 

right  to  an  issue  at  law  to  try  the  validity  of  the  fiat  n\  a  bankrupt 
under  the  1  &  2  WiU.  4.  c.  56.  s.  17  (a).    The  petition,  on'a  petiSonto 

Bupenedeinthis 

Court,  ami  alto 

(a)  The  words  of   that  section  are,  **  That  if  any  trader  adjudged  bave  an  issue  at 

bankrupt  shall  be  minded  to  dispute  such  adjudication,  and  shall  present  electbisiemedv* 

a  petition  praying  the  reversal  thereof  to  the  said  Court    of  Review,  and  petition  be- 

such  petition  to  be  presented  within  two  calendar  months  from  the  date  \^S.  P^'^  ,  V^ 

he  is  precluded 
of ,  such  adjudication,  if  such  tiader  shall  be  then  residing  within  the  from  an  issue. 

United  Kingdom,  or  within  three  calendar  months  from  the  date  aforesaid 
if  then  residing  in  any  other  part  of  Europe,  or  within  one  year  from  the 
date  aforesaid,  if  then  residing  elsewhere,  or  within  such  other  time  as  the 
Court  shall  allow,  (not  exceeding  one  year,  to  be  computed  from  the  date 
aforesaid,}  such  Court  of  Review  shall  proceed  to  hear  and  decide  on  the 
said  petition  ;  or,  at  the  option  of  the  said  bankrupt,  and  on  his  finding  snch 
security  for  costs  (if  the  said  Court  shall  think  fit  to  require  any  security) 
as  by  the  said  Court  shall  be  approved,  shall  direct  an  issue  to  try  any  matter 
of  fact  aflPecting  the  validity  of  such  adjudication  by  a  jury,  to  be  duly  im- 
pannelled  and  sworn  for  that  purpose,  before  the  chief  judge  or  any  one  or 
more  of  the  other  judges  of  the  Court  of  Bankiuptcy  ',  and  if  the  verdict  on 
such  issue  shall  not  be  set  aside,  on  application  made  to  the  said  Court  of 
Review,  within  one  month  after  the  said  trial,  or  if  the  adjudication  of  the 
Commissioner  sliall  not  be  set  aside  by  the  said  Court  of  Review  on  the 
petition  afoTesaid>  such  verdict  or  such  adjudication  of  the  said  Commis- 
sioner shall  in  all  cases,  as  against  the  said  bankrupt,  and  also  as  against 
the  petitioning  creditor,  and  as  against  any  assignee  to  be  chosen  of  any 
siich  bankrupt's  estate  and  efiects,  and  as  against  all  persons  claiming  under 
ihe  said  assignees,  and  all  persons  indebted  to  the  bankrupt's  estate^  be 
concltisive  evidence  that  the  party  was  or  was  not  a  bankrupt  at  the  date  of 
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1832.        which  prayed  a  reversal  of  the  adjudication  and  the 

Eifarte      rescinding  of  the  fiat  or  for  an  issue  as  to  the  act  of 

bankruptcy,  had  been,  in  imrt,  proceeded  with  on  a 

former  day.    Mr.  Montagu  now  asked  that  an  iBsae 

might  be  granted  according  to  the  prayer. 


Mr.  Wakefield  contended,  that  having  chosen  to  go 
into  the  hearing  of  his  petition  in  this  Court,  the  bank- 
rupt had  precluded  himself  firom  Us  right  to  the  bsue. 
The  words  of  the  act  are  in  the  alternative.  The 
bankrupt  might  either  petition,  ^*  or,  at  the  option  of  the 
bankrupt,  the  Court  might  direct  an  issue  ;**  he  could 
not  therefore  hear  his  petition  in  this  Court  in  part, 
and  also  have  an  issue  at  law  directed. 

The  Court  were  of  opimon  that  the  words  of  the 
act  were  clearly  in  the  alternative.  Having  proceeded 
to  the  hearing  of  the  petition,  the  bankrupt  had  made 
his  election  and  must  be  bound  by  it.    And  therefore 

An  issue  was  refused^ 

•nek  adJMdicttioB,  or  other  act,  debt,  or  treding  than  tke  act,  4Ai,  uit 
tndtag  praved  at  such  trial  notwillMtaiMitDg :  provi<led  always,  that  an 
appeal  iMl  be  to  tlie  Lord  CbaaoeUor  tnm  tlie  decieioB  of  the  saM  Coait 
of  Review,  apoa  «atte^  of  law  or  equity,  or  oa  tbe  lefaeel  or  •dnuMiea  of 
ovideooe  only." 
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1832. 

Ex  parte  Nutting. — In  the  matter  of  Shepherd.  

August  9. 

An  order,  on  the  application  of  die  petitioner,  bad  been  An  order  made 

for  taxation  and 

made  on  a  former  day  for  the  taxation  of  a  solicitor's  oue  sixth  taxed 
bin    The  taxation  had  been  made,  and  more  than  applying  to  con- 

•   xi.  ^  1  iK«  finn  and  giving 

one-Sixth  taken  off.  notice  to  peti- 

tioner, must  pay 
costs  of  petition- 

Mr.  Swansian,  on  behalf  of  the  solicitor^  now  applied  ^n*  ^Jg^^. 
to  confirm  the  report,  the  petitioner  having  been  served  ^^  *  J**  ^^^ 
with  notice  of  the  application.  *^  of  taxation. 

Mr.  Koe  insisted  on  the  right  of  the  petitioner  to  the 
costs  of  this  application,  as  well  as  the  costs  of  taxation. 


Mr.  Swanston  opposed  this,  on  the  ground  that  as 
the  petitioner  did  not  come  to  make  opposition  to  the 
application,  although  served,  he  need  not  have  ap- 
peared, as  there  was  no  possible  purpose  obtained  by 
his  appearance. 

Mr*  Koe.  We  come  to  see  that  you  do  bamd  Jide 
obtain  the  order  to  confirm,  according  to  the  notice 
served  on  us  to  that  effect,  and  are  entitled  to  the  costs 
of  confirttation.  This  might  have  been  a  mere  scheme 
to  delay  our  obtaining  the  confirmation.  Had  you  not 
moved  to  confirm^  we  should  have  done  so. 

The  Court  was  of  this  opinion,  and  directed  the 
petitioner  to  pay  the  costs  of  the  petition  to  confinoi  as 
ireU  as  thoae  of  the  taxation* 
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1832. 


Atigtut  9. 

One  day's  no- 
tice of  motion 
to  vaiy  order 
insufficient. 


Ex  parte  Giles. — In  the  matter  of  Giles. 

Mr.  SWANSTON  moved  to  vary  an  order  which 
had  been  made  in  this  case  on  a  former  day  as  to  the 
payment  of  costs.  It  appeared  that  notice  of  this 
motion  had  only  been  given  to  the  other  side  yesterday. 


The  Court  thought  this  was  not  sufficient  time,  and 
accordingly  ordered  the  application  to  be  postponed 
till  their  next  sitting,  in  order  that  sufficient  length  of 
notice  of  the  motion  might  be  given. 


^mtday. 

Personal  at- 
tendance of  peti- 
tioning creditor 
at  opening  of 
commission  200 
miles  off,  dis- 
pensed with  on 
ground  of  per- 
sonal inconve- 
nience. 


Ex  parte  Ross. — In  the  matter  of  Kirby. 

XHIS  was  an  application  by  the  petitioning  creditor, 
that  his  personal  attendance  at  the  opening  of  the  fiat 
might  be  dispensed  with.  The  petition  stated  the  fiat 
to  have  been  directed  to  be  opened  at  Leeds,  where 
the  bankrupt,  his  principal  creditors  and  the  witnesses 
in  support  of  the  fiat  resided,  and  where  the  property 
of  the  bankrupt  was  situated.  The  petitioner  was  a 
merchant  in  London,  and  stated  that  it  would  be  a 
great  inconvenience  to  him  (his  business  requiring  his 
{personal  attendance  in  London)  if  he  were  obliged  to 
go  to  Leeds  to  attend  the  opening  of  the  fiat.  The 
petition  proceeded  to  pray  that  the  Commissioners  might 
be  ordered  to  receive  an  office  copy  of  the  affidavit  of 
the  petitioning  creditor's  debt  (made  at  the  taking  out 
the  fiat)  as  a  sufficient  proof  of  his  debt,  at  the  meeting. 


Mr.  E,  CkiUy,  for  the  petitioner,  urged,  that  under 
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the  combined  circumstances  of  the  case  the  General       1833. 


Order  (a)  might  be  dispensed  with,  according  to  the  £x  parte 
prayer  of  the  petition.  This  course  had  been  pursued' 
in  Ex  parte  Graham  (6)  merely  on  the  ground  of  per- 
sonal inconvenience ;  and  although  it  had  been  refused 
in  Ex  parte  Williamson  (c),  where  the  distance  was  not 
more  than  40  miles,  yet  in  this  case,  as  the  petitioning 
creditor  might  have  executed  the  fiat  in  town,  to  the 
great  increase  of  expense  and  inconvenience  of  other 
creditors,  yet  had  procured  its  execution  at  the  spot 
most  beneficial  to  the  estate,  and  least  so  to  himself,  (as 
the  distance  was  nearly  SOO  miles,)  and  as  an  injury 
would  probably  arise  to  the  petitioner  by  his  absenting 
himself  from  his  business  in  London,  he  trusted  that 
the  application  would  be  granted. 

The  Court  granted  ibe  application,  observing,  that 
the  mere  circumstance  of  personal  inconvenience,  as 
stated  in  the  petition,  standing  alone,  would  not  have 
induced  them  to  have  done  so;  neither  would  the  fact 
of  the  distance  alone:  but  from  the  combination  of  cir- 
cumstances tiiere  arose  sufficient  to  warrant  their  dis- 
pensing with  the  petitioner's  personal  attendance,  by 
allowing  him  to  prove  his  debt,  not  indeed  by  the  ori- 
ginal affidavit  of  debt,  as  mentioned  in  the  prayer  of  the 
petition,  but  by  a  fresh  affidavit  (d), 

(a)  General  Older,  26lh  November  1796. 

(b)  Bock,  47.  (c)  1  Jac.  &  W.  240. 

(d)  The  practice,  cm  such  occasions,  has,  we  find,  always  been  to  order 
that  the  Commissioner  be  at  liberty  to  receive  an  office  copy  of  the  original 
affidavit  as  evidence  of  the  debt :  and  in  Everett  ▼.  Higgiiu,  2  November 
1832,  on  aiTapplication  of  Mr.  K.  Plirker,  the  Court  made  such  an  order. 
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'  Ex  parte  Rosb. — In  the  matter  of  Rose. 

August  9.        -* 

Attestation  thus  JN  this  Case  a  preliminary  objection  was  taken  as  to 

"  Witness  J,  L.       ' 

toiicUar  for  the  the  form  of  the  attestation  of  the  petition  (a).  The 
being^'conn-  petition  was  attested  thus: — "  Witness,  James  Leake, 
ISd'^'iiSprc.  SoKcitor  for  the  Petitioner."  It  appeared  that  JameM 
^i^.  H^d!  ^^^  ^*s  *he  solicitor  in  the  country,  and  the  solicitcnr 
idbnnal.  Quere  employed  in  presenting  the  petition  was  Mr.  Closey  of 

Fumivars  Inn. 

Mr.  BagshaWf  Mr.  Kindersley,  and  Mr.  BeiheU^  on 
behalf  of  three  several  respondents  to  the  petition, 
objected  that  the  attestation  did  not  specify  to  what  die 
attestation  related.  It  ought  to  have  been,  "  witness 
to  the  signature  of  the  petition ;"  Ex  parte  Cracklow  (b). 
Neither  was  it  within  the  terms  of  the  order,  it  being 
witnessed  by  a  party  who  was  not  the  solicitor  present- 
ing the  petition,  but  an  agent  And  it  also  merely  stated 
him  to  be  ^*  solicitor  to  the  petitioner,'*  and  not  **  in  the 
matter  of  the  petition;**  Ex  parte  Clapham{e)y  Ex  parte 
Hirst  (d),  Ex  parte  Wilkinson  (e).  Lord  Eldon  had 
always  upheld  the  practice  strictly  on  this  order,  and  de- 
clared that  as  the  object  of  the  attestation  was  to  throw 
the  responsibility  of  the  petition  on  the  solicitor,  he 
would  not  afford  the  solicitor  the  loophole  that  any 
laxity  in  the  practice  might  afford  him,  of  getting  out 

(a)  By  the  General  Order  of  Lord  EiAm»  12th  August  1609»  at  to  the 
signature,  and  atteitation  of  the  signature,  to  petitions,  it  is  ordered,  '*  tfiat 
the  signature  of  each  person  signing  as  a  petitioner  shall  be  attested  by  the 
solicitor  actually  presenting  the  petition,  or  by  some  person  who  shall  slate 
himself,  in  his  attestation,  to  be  attorney,  solicitor,  or  agent  of  the  party 
signing  in  the  matter  of  the  petition." 

(b)  I  Mont.  353.  (c)  I  Mont.  &  M.  51. 
(d)  I  G.  &  J.  76.  (tf)  Ibid.  353. 
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of  the  consequences  of  an  action  at  law.    On  the  attes*       1882. 
tation,  as  it  now  stood,  it  would  be  impossible  for  the       ETpute 
jury  to  find  a  verdict  against  the  solicitor.  ^••' 

Mr.  Swanston,  contrd^  in  support  of  the  petition, 
contended  that  the  spirit  of  the  order  was  here  at  least 
complied  witli ;  and  Lord  Eldon  had,  in  the  case  of 
Ex  parte  Titley  (a),  determined  in  favour  of  the  attes- 
tation on  those  grounds.  The  solicitor  has  sufficiently 
acknowledged  his  attestation  to  fix  himself  with  all  the 
consequences  attaching  upon  a  solicitor  by  the  most 
formal  attestation  that  could  be  made. 

The  Court,  however^  thought  the  order  had  not  in 
strictness  been  followed,  and  therefore  the  attestation 
was  informd;  but  as  they  thought  the  spirit  of  the 
order  was  complied  with,  they  would  allow  the  petition 
to  stand  over  in  order  to  amend  the  attestation^  pro* 
vided  that  it  could  be  proved  to  be  substantially  correct 
at  the  present  time  (i). 

The  respondents  therefore  waived  the  objection,  and 
the  argument  on  the  petition  proceeded. 

(a)  2  B^Me,  83. 

(6)  See  ExTparu  Wiggim,  ante,  p.  497.  The  practice  is  veiy  unsettled 
on  tbis  point.  In  Ex  parte  MareUnd  re  Morelandt  2d  Norember  1832, 
the  Conrt  leened  inclined  to  allow  an  allentien  thus  "  WitnoM  John  Stilaa, 
Solicitor/'  to  be  good. 


In  the  matter  of  Roberts. 

AN  order  had  been  obtained  on  a  petition  in  the  Order,  in  ab- 
absence  of  the  respondents,  subject  to  the  production  made  on  pro-^' 
of  the  affidavit  of  service  of  the  petition.    The  affidavit,  da^t  of  service. 

Affidavit  drawn 
informallyi  bat  amended.    Order  nunc  pro  tunc,  provided  service  was  originally  good. 


Id  re 
Roberts. 
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1832.        on  being  produced^  appeared  to  be  infonnal,  but  had- 
since  been  corrected. 

Mr.  L.  Wigram  now  moved  that  the  original  order 
might  be  drawn  up  nunc  pro  tunc. 

The  Court  granted  the  motion,  provided  the  affidavit 
established  the  fact,  that  the  original  service  itself  was 
correct,  though  the  affidavit  of  it  was  otherwise.  They 
would  not  grant  the  order  if  the  service  had  been  ori- 
ginally informal,  and  the  defect  had  been  supplied  by 
a  subsequent  service. 


Ex  parte  John  Bolton  and  Samuel  Newton. — In  the 
Ji<ii«2.  matter  of  George  Baillie  and  John  Jaffray. 

Bote,  3.  absent* 

Id  1S06  P.  The  petition  stated  that  a  commission  issued  against 
againftt  thees-  the  above  bankrupts  on  the  SOth  October  1806,  under 
ittinkrapu,  on*a  which  the  petitioners,  together  with  James  Brade, 
tMdd^^mTSii  Thomas  Gudgeon^  and  Duncan  CampbeU^  were  chosen 
hSf^!S!^to?'G.  assignees.  On  the  24th  November  1806,  John  Parker 
jTuiTieii^"  proved  a  debt  of  151«.  7*.  1  \d.  due  on  abiU  of  exchange, 
^rtifi^^te 'J""  ^^^^  ***®  ^^^  February  1804,  drawn  by  William  Mac- 
1817.   But  be-  Jcenssie  &  Co.  on  the  bankrupts  Baillie  &  Co,  in  favour  of 

fore  that  time, 

viz.  in  the  years  Qgle  and  Walton,  at  two  months,  upon  an  affidavit  filed 

1811, 1814, 

1815,  G.  had,  as  with  the  proceedings.  The  bill  was  not  due  at  the  time  of 

executor,  re* 

ceived  three  the  proof,  but  became  so  on  the  Slst  October  1807,  and 
P.'s  debt,  and  was  dishonoured  and  protested.  On  the  92d  October 
and  1828,  here-  1807,  Henry  Cox  took  up  the  bill  for  the  honour  of 

ceives  tliree 

other  dividends.    It  afterwards  turns  out  that  the  bill  of  exchange  was  paid  by  another  paitjr 

in  1807,  so  that  no  dividend  was  ever  due. 

On  petition  by  B.  and  Co.'h  assignees  to  expunge  the  proof  and  that  G.  should  refund  the 
six  dividends : — Held,  first,  that  it  being  in  the  nature  of  a  trust  the  statute  of  limitations  did 
not  run  in  favour  of  G,  But  second,  that  as  the  first  three  dividends  were  paid  in  error  and 
were  a  legal  debt  against  G.  and  might  have  been  proved  under  his  bankruptcy,  the  claim 
as  to  them  was  barred  by  G/s  certificate.  The  other  three,  received  since  his  bankruptcy, 
were  ordered  to  be  refunded. 
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I 

Cockbumy  one  of  the  house  o(  Mackenzie  &  Co.,  and        1832. 

the  amount  was  duly  paid  to  John  Parker ,  the  holder,       j. ^  ^^^ 

the  bill,  and  a  receipt  signed  by  the  agent  of  John       ?^^^?k^ 

Parker,   being  now  in  possession  of  the  petitioners. 

On  the  2d  June  1807,  a  dividend  of  1^.  3d.  in  the 

pound  was  declared  on  the  bankrupt's  estate,  but,  by 

some  omission  unexplained,  the  proof  on  the  bill  (though 

it  was  paid)  was  never  expunged,  so  that  it  was  in* 

eluded  in  the  first  and  every  subsequent  order  of  divi* 

dend.    The  dividend  of  Is.  3d.  in  the  pound  upon  the 

debt  of  1514/.  7s.,  amounted  to  94/.  I2s.  lid.,  but 

neither  John  Parker,  nor  his  personal  representatives 

since  his  death,  ever  applied  for  payment  of  the  same. 

John  Parker  died  in  October  1809,  having  appointed 

Henry  Parker  and  WiUiam  Greenwood  his  executors, 

and  by  his  will  having  charged  his  estates  with  payment 

of  his  debts.    Since  the  first  order  of  dividend  there 

had  been  six  orders  made,  under  which  Greenwood 

had  received  all  six  of  the  dividends.    The  petition 

charged  that  the  receipt  of  these  dividends  was,  under 

the  circumstances,  a  firaud  on  the  part  of  Greenwood, 

and  that  the  petitioners  had  only  discovered  that  the 

biU  had  been  paid,  and  that  nothing  was  therefore  due 

on  it  within  the  last  six  months.     The  prayer  was,  that    . 

the  proof  made  by  John  Parker  might  be  expunged, 

and  that  Greenwood  might  repay  the  dividends  received 

by  him,  togetiier  with  the  costs  of  the  petition. 

It  also  appeared,  that  in  May  1816  Greenwood  had 
bean  declared  bankrupt,  and  had  obtained  his  certifi- 
cate on  the  8th  September  1817.  The  further  facts 
will  be  found  in  his  Honour  the  Chief  Judge's  judg- 
ment. 

VOL.  I.  o  o 
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18dd.  Mr.  SwanstoH  and  Mr.  RtchartU,  for  the  petitknieffSi 

£z  partii  (afker  noticing  diat  two  objections  were  raised  against 
aod  awAer.  ^^  petition  by  the  respondent  Greemooody  namdy »  his 
certificate  and  the  statute  of  limitations,)  contended, 
that  Greenwood  had  obtained  the  dividends  by  a  frau- 
dulent concealment  of  the  fact  of  the  Inll  having  been 
paid,  against  which  neither  of  those  objections  could 
operate.  The  original  creditor,  Parker,  who  proved 
the  bill,  and  lived  till  ^  near  four  months  after  the 
first  dividend  was  declared,  never  having  received 
the  dividend,  was  of  itself  a  strong  proof  of  the  fiMst, 
that  from  some  circumstance  he,  in  his  own  mind,  knew 
that  none  was  due,  and  from  which  Greenwood  should 
have  presumed  that  it  was  not  due.  [Sir  A,  PelL  Is 
not  a  bill  which  is  proved  always  presented  by  the  party 
when  coming  to  receive  a  dividend  upon  it?]  It  is  not 
always  so,  though  it  is  the  proper  course.  The  de« 
parture  firom  that  course  has  led  to  all  the  difficulty  of 
the  present  case.  Through  the  omission  to  expunge 
the  debt  after  the  bill  had  been  paid,  the  debt,  on  the 
face  of  the  proceedings,  appeared  to  be  still  due;  and  in 
consequence,  the  assignees  have  been  in  the  habit  of 
sending  a  circular  to  Greenwood,  in  the  same  manner  as 
to  other  creditors,  when  a  dividend  has  been  declared. 
In  this  case  the  original  creditor  died  in  the  year  1807. 
The  second  dividend  was  declared  in  1811,  and  this 
and  others  were  received  by  Greenwood  down  to 
the  last  which  was  declared,  namely,  in  18S8.  In 
May  1816  he  was  declared  bankrupt.  Up  to  that 
time,  therefore,  the  statute  of  limitations  had  not  run. 
And  in  Ex  parte  Ross  {a),  and  the  authorities  there 
cited,  it  is  held,  that  after  the  commission  has  issued 

.     (a)  2  G.  &  J.  46,  330, 
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the  Bttttute  of  HmitAtionis  does  not  operate.    The  Com-       t  S^^- 
mission  is  regarded  as  in  the  nature  of  a  trust,  Which       jf^i  p^rUb 
must  continue  to  subsist.     A  party  claiming  the  benefit    ^^j^  another. 
of  a  trust,  ho  reafl(>ttabte  limitation  of  time  will  bind  him. 
The  Miijtim  is,  **  once  a  trust  always  a  trust/*    The 
payment  of  dividends  are  never  considered  as  absolute 
indefeasible  acts,  else  why  do  orders,  directing  a  proof 
to  be  admitted,  direct  that  the  dividends  paid  are  not 
to  be  disturbed?    Suppose  also  the  case  of  a  legatee; 
it  cannot  be  said  that  bankruptcy  ahd  certificate  ob- 
tained, or  the  statute  of  limitations,  can  be  pleaded 
against  him.    We  contend  alsOi  that  in  this  case  the 
dividends  hftve  beeti  received  by  Greenwood  in  fVaud : 
and  in  guCh  cases  it  is  well  ktiowtl  that  length  of  time 
ttms  orily  fh)m  the  discovery  of  it.    Here  the  fraud  has 
only  btS^n  discovered  within  six  months. 

As  to  the  plea  of  the  certificate,  it  is  unavailable, 
because  it  is  a  personal  demand  against  the  bankrupt, 
fbunded  on  his  fraudulent  acts.  We  admit,  that  gene- 
rally after  an  assignment  to  assignees,  the  bankrupt  is 
capable  as  a  witnesis,  and  therefore  being  so,  cannot 
properly  be  made  a  party  to  a  bill ;  but  where  the  fraAd 
of  the  bankrupt  raises  a  claim  against  him  personally,  it 
{&  different;  and  in  Mackworth  v.  Mat  shall  {a)  a  plea  of 
his  bankruptcy  was  overruled.  Moreover,  in  this  case 
he  receives  as  an  executor  what  is  improperly  received, 
and  creates  a  debt  on  the  testator's  estate,  and  for  the 
payment  of  which  the  testator  has  appointed  a  fund, 
constituting  a  trust,  which  subsists  till  his  debts  are  all 
paid.  Against  silch  a  claim  no  time  or  personal  privi- 
lege can  run.  A  representative  can  be  in  no  better 
situation  than  his  testator,  and  it  is  clear  he  would 

(a)  3  Sim.  368. 

oo2 
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183^.        be  liable  to  this  estate  for  refunding  the  dividends  re* 
Ex  parte       ceived* 

Bolton 
«nd  another* 

Mr.  Montagu,  for  the  respondents,  submitted  that 
the  only  remedy  in  this  case  is  by  bill.  It  is  a  question 
of  iraud  of  such  a  nature,  that  a  petition  is  not  the 
proper  mode  of  trying  it.  His  certificate  is  a  bar  to  that 
portion  of  the  dividends  which  was  received  by  Green" 

N 

wood  before  his  bankruptcy,  inasmuch  as  it  would  con- 
stitute a  debt  proveable  under  his  commission.  Here, 
too.  Greenwood  receives  the  dividends  as  executor. 
This  Court  has  no  jurisdiction  over  executors;  Ex 
parte  Crow  (a).  This  cannot  be  called  a  case  of  fraud ; 
it  was  a  mere  payment  by  a  party  in  his  own  wrong, 
and  a  receipt  of  that  payment  by  a  party  who  conceived 
he  had  a  right  to  receive  it»  He  received  it  in  igno« 
ranee  of  the  bill  having  been  actually  paid.  [Sir  A. 
Pell.  To  constitute  fraud,  it  ought  to  be  a  receipt 
under  fraudulent  pretences.  Nevertheless  there  was 
nothing  to  show  the  least  vestige  of  a  debt  among  the 
papers  of  the  testator,  and  an  executor  ought  not  to 
have  received  the  money  under  such  circumstances. 
He  ought  to  have  known  that  it  was  not  due.]  But 
still  I  contend  there  is  nothing  to  show  more  than 
ignorance. 

Mr.  Swansion,  in  reply,  insisted  that  even  if  there 
was  no  fraud,  yet  still  it  was  the  adminbtration  of  a 
trust,  and  no  time  would  run  against  it,  nor  would  the 
certificate  bar  the  claim  against  Greenwood, 

Cur,  odfD.  vult. 

(a'i  I  Moot.  &  M.  281. 


July  18. 
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This  day  the  judgment  of  the  Court  was  delivered.  1 832. 

£x  parte 

Erskine,  C.  J. — This  is  a  petition  by  the  assignees  j^J^^^g^, 
otBailUe,  to  expunge  a  proof  made  upon  a  bill  which 
was  accepted  by  the  bankrupt;  and  the  petition  further 
prays  that  the  sum  of  381/.  14«.  9J.,  received  by  Green- 
wood as  executor  of  Parker ^  may  be  refunded.  The 
bill  in  question  did  not  become  due  till  twelve  months 
after  the  bankruptcy  had  taken  place,  when,  it  having 
been  dishonoured  by  BaiUie  &  Co.,  Cox  took  it  up, 
for  the  honour  of  the  drawer,  Mackenzie  &  Co.  Tbere 
is  no  distinct  evidence  of  the  payment  of  the  money  to 
Parker,  but  the  bill  was  produced  from  the  custody  of 
the  assignees,  who  had  received  it  from  the  executors 
of  Cox;  and  a  receipt  for  the  money,  signed  by  Thomas 
Gudgeon,  was  produced,  to  show  that  the  money  was 
paid  to  the  holder  of  the  bill,  who  would  represent 
Parker,  Parker  died  in  1807,  but  before  his  death  a 
dividend  of  l^.  3d.  in  the  pound  was  made  on  BaiUie' s 
estate,  which  has  never  been  claimed.  On  the  1 1th  of 
January  1811  a  second  dividend  of  \s.  was  declared, 
and  the  assignees  being  ignorant  of  the  fact  that  the 
bill  had  been  paid,  wrote  to  Parker  to  come  and 
receive  this  dividend;  he  being  dead,  his  executor 
claimed  this  dividend,  and  it  was  paid  to  him.  This  is 
a  proof  of  great  want  of  care  on  both  sides.    In  July 

1814  a  further  dividend  of  \s.  4c/.  was  made,  and  in 

1815  a  third  dividend  was  paid,  the  three  amounting  to 
252L  7s.  lOd,  on  the  debt.  In  1816  a  commission  issued 
against  Greenwood,  and  he  proved  agauist  his  own 
estate,  as  executor  of  Parker^  In  December  1817^ 
after  Greenwood  had  obtained  his  certificate,  a  further 
dividend  of  lid.,  in  1822  another,  and  in  1828  a  further 
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1&^,       divideacl  of  qm  haU^Bny,  were  ^eol^M^  on  BailHe's 

i:x  paTt»      estate;  the  last  three  amounting  to  129/.  6s.  1  \d.    Since 

and  ^o^hQr,    p»y^ient  of  the  laat  dividend,  the  aasigneeg  of  BaiUie 

have  diaoeveied  thai  the  biU  vas  aetunBy  paid  ia  ISOT, 

^     and  Ihey  now  pray  that  Greemoood  may  refiad  die 

dividends  paid  to  him  under  the  belief  that  the  hill  vaa 

CAitfttandiBg.    In  answer  to  thia  demand  GtC€nw9Qd 

aeta  up  hia  oertificate  and  the  statute  of  hmltations, 

except  as  to  the  last  dividend,  amounting  to  S/.,  which 

h^  offers  to  reftind,  thereby  admitting  be  has  no  legal 

claim  to  veaiat  the  repayment,  except  the  certificate  and 

the  statute  of  limitatioi^s. 

The  questions  which  arise  upon  thia  state  of  facts 
are  two.  First,  as  to  the  statute  of  Ihnitatioiis;  and,  if 
that  is  not  a  har,  then,  second,  whether  Greenwood 
can  protect  himself  from  repaying  the  three  first  divi- 
dends by  lus  certificate  f 

As  to  the  first  question,  looking  at  the  payments  in 
question  aa  made  to  a  creditor  whose  proof  remained 
ou  the  proceedings,  and  therefore  payments  made  in 
the  administration  of  a  trust;  and  considering  the  other 
creditors  of  BmIU^  as  interested  in  the  restoration  of 
the  money  to   the  estate;    adopting    the  princifdes 
that  giude    Courts  of  equity  in  the   administration 
of  trust  estates,  and  upon  which  legatees  are  made  to 
refund  for  the  benefit  of  creditors,  notwithstandiiig 
the  bqpse  of  time,  or  the  ne^igence  of  the  executor ; 
the  Court  is  of  opimon  that  the  respondent  cannot 
shelter  himself  imder  the  statute  of  limitations,  wUch 
in  such  cases  is  not  aHqwed  to  intwl^  with  the  due 
adminiatration  of  the  trust  estate. 

But  as  the  payments  made  previous  to  CfreefHcood^a 
bankruptcy  were  made  by  the  assignees  in  ignorance  of 
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a  fact ;  and  the  amount  at  the  time  of  his  bankruptcy        1832. 
constituted  a  legal  debt,  which  the  assignees,  by  expung-       £x  parte 
ing  Parker's  proof,  might  have  been  proved,  and  may    ^^  ^^et. 
still  be  proved  under  OreeMwootTB    commission;  we 
are  of  opinion  that  as  to  those  sums,  amounting  to 
250/.  7s»  lOeL  he  is  entitled  to  the  protection  of  his  cer- 
tificate under  the  positive  enactment  of  the  Bankrupt 
Laws;  and  that  the  order  for  refunding  must  be  con- 
fined to  the  three  latter  sums,  amounting  to  129/.  6s.  1  Id. 
The  proof  therefore  must  be  expunged,  and  the  sum  of 
ISdL  6s^  1  Id*  must  be  refunded. 

Sir  A.  P£LL. — I  am  of  opinion  thaiQreenwoodveceiyed 
the  money  fraudulently^  and  that  the  statute  of  limita- 
tions does  not  protect  in  cases  of  fraud.  This  was 
held  in  The  South  Sea  Company  v.  Wymond8eU{a\ 
and  Bree  v.  Holbeck  (6).  I  consider  this  to  be  a  case 
of  fraud,  and  for  the  following  reasons : — Greenwood 
is  executor  of  Baillie,  and  as  such  received  dividends, 
which  he  was  bound  to  apply  as  part  of  the  assets  of 
the  testatcnr;  but  it  appears  that  he  did  not  do  so,  but 
kept  the  money,  and  applied  it  to  his  own  use;  that  is 
a  fraud,  and,  on  the  authority  of  the  cases  I  have  mei>- 
tioned>  prevents  the  statute  acting  as  a  defence.  As 
to  the  certificate  being  a  bar,  I  will  not  give  any  decision 
on  that  point;  but  I  am  not  free  from  doubts,  for  I 
cannpt  perceive  why  a  certificate  should  be  a  bar  in  a 
case  of  fraud,  any  more  than  the  statute  of  limitations. 
The  case  of  Booth  v.  Earl  of  Warrington  (c),  which 
was  an  appeal,  and  all  the  Judges  summoned,  is  a  very 

(o)  3  P.  Wms.  143.  (6)  Doug,  665. 

(«>  4  Bia  P.C.  163,  T0iiil.edil. 
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1832.        strong  authority  for  the  position,  that  the  statute  of 
£x  parte      limitations  does  not  run  in  cases  of  fraud. 

Bolton 
and  anoUier. 

Sir  J.  Cross. — I  concur  that  the  certificate  bars  the 
dividends  paid  prior  to  Greemoood^s  bankruptcy.  As 
to  the  statute  of  limitations,  I  am  of  opinion  that  it  does 
not  apply  in  cases  of  petitions  in  this  Court  to  expunge 
a  proof  of  debtr 

Erskine,  C.  J. — No  doubt  the  general  rule  of  law 
is,  that  the  statute  of  limitations  does  not  run  tiU  six 
years  after  the  discovery  of  the  fraud. 

Rose,  J.  was  absent. 

Ordered,  the  proof  to  be  expunged,  and  to 
refund  the  three  last  dividends,  with  costs. 


Ex  parte  Ann£  Sammok. — I^  the  matter  of  Thomas 
^  ,  Pbirson  and  William  Sammon. 

June  6  aod  7. 

£g*ti^3m  be'  In  ^^^s  case  the  firm  of  Laing  &  Co.,  being  indebted 
draweJto^  ^^  *^  ^^^^^  bankers,  Reid &  Co.  in  4000/.,  drew  two  bills 
creditor  as  col-  of  exchange,  amounting  to  1320/.,  upon  Peirson  and 
for  a  debt  of      Sammdn,  who  accepted    them.     Lainff  &  Co.  then 

4000/.,  and  the    .  .  .  . 

drawer  and  ac-  indorsed,  and,  in  the  usua]  course  of  business,  remitted 
bankrupt,  but  them  to  Reid  &  Co.  as  their  bankers.  Before  the  bills 
acceptor  prove  became  duc,  both  Laing  &  Co.  and  Peirson  and  Sam- 
ditor  is  entitled"  ^^^  became  bankrupt.  Reid  &  Co.  proved  for  the 
i^lSlTun^^^^  debt  of  4000/.  under  the  bankruptcy  of  Laing  &  Co., 

the  bills  against 

the  estate  of  the  acceptor,  and  also  prove  the  debt  of  4000<.  and  receive  dividends  in  liquida* 

tioo  of  the  remaiaiog  portion  of  his  debt  under  the  commission  against  the  drawer. 
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and  received  a  dividend  of  4tf.  8d.  in  the  pound  upon  ^^^^• 
the  amount  of  their  debt.  They  also  proved  the  bills  Ex  parte 
under  the  bankruptcy  of  Peirson  and  Sammon,  and 
received  a  dividend  of  15^.  4d.  in  the  pound  upon  the 
amount  of  the  bills.  So  that  if  the  bills  upon  being 
pud  into  Reid&  Co.'s  were  to  be  considered  aspaymeni 
of  a  proportionate  part  of  the  debt  of  4000/.^  the  divi- 
dend received  in  respect  of  the  debt  would  be  a  part 
satisfaction  of  the  bills,  and  the  bills  would,  by  the  two 
dividends  together,  be  fully  satisfied ;  but  if  the  bills 
were  to  be  considered  as  collateral  security  only  for 
the  debt,  and  not  payment^  Rdd  &  Co.  would  still  be 
entitled  to  receive  dividends  under  Peirson  and  Sam- 
mon's  bankruptcy  until  20s.  in  the  pound  should  have 
been  received  from  their  estate  upon  the  bills,  t.  e.  until 
4s.  8cf«  more  should  have  been' so  received.  Sammon'$ 
estate  proved  solvent^  producing  a  surplus,  and  the 
question  was,  whether  Reid  &  Co.  were  entitled  to  be 
paid  the  4«*  8d.  in  the  pound  upon  the  bills  (amount- 
ing to  308/.)  out  of  this  surplus,  or  whether  Ihe  per*- 
sonal  representative  of  Sammon  (his  widow)  was  to  have 
this  S08/.  (which  was  retained  in  the  hands  of  the  as- 
signees) as  part  of  the  surplus*  Various  proceedings 
had  been  had  in  this  matter,  and  especiaUy  a  reference 
made  lo-3fr.  Commissioner  Fonblanque,  who,  by  his 
report  dated  the  21st  of  June  1881,  found,  amongst 
other  things,  the  facts  above  stated,  and  that  Laing  & 
Co.  were  entitled  to  the  S08/.  This  was  a  petition  to 
Confirm  the  report,  except  as  to  that  point. 

Mr.  Montagu,  for  the  petition,  merely  stated  ana 
relied  on  the  facts. 
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1832.  Mr.  it.  Crtmdsr  and  Mr*  Lqfifm  Wigrmm,  fbr  the 

Ex  parte      vespondents.    The  material  question  in  thia  case  is, 
Sammon.      whether  the  bill  was  ^yen  in  payment  of  any  speeific 
pari  of  the  400(M.>  or  whether  as  a  collateral  secnrily 
generally.    If  the  bill  were  payment  ot  any  particiilar 
part»  dien  a  due  proportion  of  the  4tf.  M.  dimlend  paid 
by  L&mg  &  Co.  must  go  towards  satisfaction  of  the  \M, 
and  then  we  eonld  only]claim  15#.4dL  in  the  pound  fr(»i 
Pmrson  &  Co.,  which  amount  we  have  already  leenved. 
But  if  the  bill  were  a  collateral  security  generally,  we 
are  entitled  to  hold  it  as  security  for  so  nnieh  of  the  debt 
of  4000/.  as  remains  unpaid.     Ex  parte  Cromiey  (#),  Ex 
pmHe  Bloxhcm{b),  E»  parte  Mmrtmle).     That  tikt 
bin  is  collateral  security  generally,  and  not  as  payment 
of  any  part,  is  proved  by  die  fact  that  Reid  &  Co.  (as 
bankers)   have  a  generid  Ken  on  it    for  all   monies 
which  may  become  doe  to  them  IVom  Lamg  &  Ca 
Suppose  Laing  ft  Co.  when  they  gave  tiie  bitt  were 
indebted  to  JRmf  ft  Co.  in  40001.;  that  they  paid  MeU 
ft  Co.  4000f.,  and  then  again  became  indebted  to  Reid 
ft  Co.  in  a  large  sum,  in  such  a  case  Reid  ft  Co.  would 
still  be  entided  to  hold  the  biH;  which  proves  it  to  be 
security  and  not  payment.    For  if  it  were  payment^  it 
would  be  discharged  by  the  4000i(.  paid  in  by  Reid  ft 
Co^,  and  must  be  delivered  ttp>     Pemee  v.  Hurei  (d)  b 
an  example  of  a  hSt  being  in  substance  though  not  in 
ferm  a  general  et^ateral  security.    Whether  we  are  or 
are  not  trustees  fbr  Lmng  ft  Co.  of  part  of  the  dividend 
we  now  claim,  is  a  ^eslion  between  Lmt^  ft  Co*  and 
Reid  &  Co.  and  cannot  be  entered  into  here.    2.  In 

(a)  Cook's  B.  L.  168.  (6)  6  Ves.  449.  GOO. 

(c)  2  Rose,  87.  (d)  10  B.  h  C.  126. 
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fiiet  (though  pot  so  stated  in  the  report)  the  debt  of  l^^ 
Lmimg  &  Co.  carried  interest:  that  fket^  if  estabBshed  fispsrie 
npim  an  inquiry^  would  give  us  a  new  ground,  as  we 
Aould  then  be  entitled  to  receive  dividends  firom 
Peiraon  &  Go.  to  the  extent  of  1890^.  until  the  interest 
en  19190/.  as  well  as  the  principal  of  that  sum  should 
have  been  satisfied,  Ex  parte  Martin  (a). 


Mr.  Matthews  and  Mr.  Cfnng  appeared  for  other 
parties. 

Cur,  «n29.  vuli. 

Erskine,  C.  J.^Laing  &  Co.  being  indebted  to  ^^v  ^^' 
JMd  &  Co.,  their  bankers,  in  4000/.,  drew  two  bills  of 
exchange  for  ISSiOl*  upon  the  bankrupts,  Pfeireon  and 
Sammenf  ^nd  indorsed  and  remitted  them  to  Heid  & 
Co.  as  a  collateral  security.  The  bills  were  accepted 
by  Peirsan  and  Sumrneuy  but  before  they  became  due 
both  drawers  and  aeoept<Nrs  became  bankrupt.  Rei$t 
&  Co.  proved  their  original  debt  of  4000/.  against  the 
estate  of  Laing  &  Co.,  excepting  the  bills  as  asecurity^ 
and  proved  the  bills  Against  the  estate  of  Peirson  and 
SkunmoUi  and  received  Idip.  4fd.  in  the  pound  from  the 
estate  of  Pnrwn  and  Sammen  on  the  bills,  and  a  dSef\r 
dead  of  4«.  M  in  the  pound  upon  the  original  debt  of 
4000/.  ftom  the  estate  of  Laing  &  Co.,  amounting  to 
933L  6$^  8d.  Samman's  estate  having  eventually  turned 
out  solvent^  the  question  avises  between  Sammotif*u 
iepi«sentative,  who  is  entitled  to  a  large  surphiB,  and 
Reid  &  Co.,  whether  the  latter  are  to  be  eonsideiod  aa 
fiiliy  paid  upoa  the  bUls  by  the  dividends  so  received 
ftocn  the  two  estates ;  or  whether  they  are  «titled  tQ  » 
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18S2.  further  payment  of  308/.  so  as  to  make  up  9Qs.  in  the 
ExmLTto  pound  from  Sammoris  estate.  From  the  facts  stated 
Samhon.  \^y  ^g  Conmiissioner  upon  his  certificate,  a  question  is 
suggested,  whether  these  acceptances  were  for  value,  or 
simply  for  the  accommodation  of  the  drawer.  And  it 
was  for  the  purpose  of  considering  whether  that  fact 
ought  to  affect  our  decision,  that  I  wished  the  case  to 
stand  over.  I  am  now  satisfied,  that  under  the  circum- 
stances it  is  immaterial  to  the  question  now  before  the 
Court. 

Taking  these  bills  to  have  been  lodged  in  the  hands 
of  Reid  &  Co.  as  a  security  for  the  floating  balance  due 
firom  Laing  &  Co.,  and  looking  at  the  legal  rights  and 
responsibilities  of  the  parties  irrespective  of  bankruptcy, 
it  is  obvious  that  whether  the  acceptances  were  for 
value  or  not,  nothing  short  of  the  payment  of  the  bills 
themselves,  or  the  receipt  by  Reid  &  Co.  of  their  whole 
debt  of  4000/.  would  afford  a  defence  in  an  action  by 
them  against  Peirson  and  Summon  on  their  acceptances. 
Because,  having  made  themselves  primarily  liable  to 
the  full  amount  of  1320/.  as  long  as  Reid  &  Co.  were 
entitled  to  retain  the  bills  as  against  Laifig  &  Co., 
which  would  be  till  their  whole  debt  was  paid,  or  the 
bills  themselves  specifically  taken  up,  so  long  would 
their  right  to  recover  against  the  acceptors  continue : 
and  having  taken  the  bills  bond  Jide,  and  for  a  valu- 
able consideration,  it  would  be  no  defence  that  they 
were  originally  accommodation  paper,  even  if  it  had 
been  known  so  to  be  by  the  holders  (a).  If,  indeed, 
the  original  debt  had  been  reduced  below  the  sum  of 
1320/.,  the  fact  of  their  being  accommodation  ac- 
ceptances m^ht  limit  the  amount  of  damages  to  the 

(a)  SmUh  V.  Krm,  3  Esp.  46  ^  Charla  f.  Manden,  1  Taunt.  24. 
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balance  still  due ;  but  as  the  balance  due  to  Reid  &  Co.        *^^' 
is  far  beyond  the  sum  now  sought  to  be  recovered,  that      Ex  parte 

_  ,  Sammon. 

pouit  does  not  anse. 

Then,  is  the  legal  liability  of  the  acceptor  in  any  way 
affected  by  the  bankruptcy  of  the  parties?  Sammotis 
estate  being  now  solvent,  his  bankruptcy  cannot  affeet 
the  question.  What  is  the  effect  of  the  bankruptcy  of 
Laing  and  Co.!  It  prevents  Reid  &  Co,  from  receiving 
a  larger  proportion  from  the  bankrupt's  estate  than  the 
rest  of  the  creditors;  but  it  presents  no  obstacle  to 
their  recovering  from  other  parties  upon  the  securities 
in  their  hands,  although  by  so  doing,  they  in  fact 
receive  altogether  a  larger  portion  of  their  debt  than 
those  creditors,  who  have  no  security  to  resort  to.  The 
most  that  could  be  gained  by  treating  the  bills  in  ques* 
tion  as  mere  accommodation  paper,  would  be  to  entitle 
the  acceptors  to  stand  in  the  same  situation  which  the 
drawers  would  have  occupied  if  it  had  been  a  bill  for 
value.  And  even  then  a  question  might  arise,  whether 
this  effect  would  be  produced,  without  proving  the 
holder's  knowledge  of  that  fact .  But,  assuming  that  it 
might,  the  acceptors  could  not  be  in  a  better  position 
than  the  drawers.  Would  the  assignees  of  Laing  & 
Co.  be  entitled  to  consider  the  bills  as  fully  paid,  and 
require  them  to  be  delivered  up  to  them ;  and  could 
they  insist  upon  the  amount  of  the  bills  being  expunged 
from  the  proof,  and  the  payment  of  dividends  only  on 
the  remainder  of  the  original  debt?  If  the  bills  had 
been  fully  paid  by  the  acceptors,  they  might ;  or  if  they 
had  been  partly  paid  by  the  acceptors,  and  the  assig- 
nees were  to  pay  the  unpaid  balance  specifically  on  the 
bills,  they  might,  according  to  the  case  of  Ex  parte 


SammoK. 
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1832.  Sum{n).  But  die  di?id«nd8  here  (Vont  Laing  &  Co.*8 
ExMrte  ^Btote  were  not  paid  ipeoificalty  on  the  bills,  but  upon 
the  debt  generally.  Could  they  now  treat  that  payment, 
aa  if  made  Bpecifloally  on  the  billa  ?  If  they  couldi  then 
would  arise  the  question,  which  would  give  importance 
to  the  cotiaideration  for  the  aeoeptance,  namely,  Would 
an  acctmimodation  acdeptor  bare  the  same  right  so  to 
treat  that  payment?  If  t  had  been  left  to  eonsider  the 
case  upon  general  principle  only,  I  should  have  had  no 
doubt  that  Laifig  &  Co,  could  Mt  treat  this  as  payment 
on  the  bills  t  becauise,  having  remitted  them  as  a  general 
security  for  the  balance  of  the  debt^  and  the  dividend 
having  been  paid  on  the  debt»  and  not  specifically  on 
the  biUSi  the  creditor  Wduld  have  a  right  to  appropriate 
the  securities  to  the  balance  left  unpaid.  But  the 
decision  of  his  Honor  the  Vice-chancellor  in  the  case 
of  Ex  parte  BM^rd{b%  Which  I  mentioned  in  the 
eourse  of  the  argument,  induded  me  to  pause,  because  I 
was  unwilling,  without  due  deHberation,  to  treat  as 
erroneous  the  decision  of  a  learned  judge,  for  whose 
opinion  I  entertain  the  highest  respect.  Upon  the 
best  oonslderation,  however,  that  I  have  been  able  to 
give  that  ^ase,  I  am  satisfied  that  it  is  at  variance  with, 
the  general  principle  and  the  authorities  bearing  on  the 
subjecti  and  cannot  be  supported*  If  the  order  had 
been  right  in  restraining  the  payment  of  the  dividends^ 
it  should  have  gone  forther,  and  ordered  so  much  of 
the  debt  to  be  expunged.  f*or  the  only  principle  upon 
which  it  could  rest  would  be,  that  the  payment  of  a 
dividend  on  the  whole  debt,  was  tantamount  to  the 
payment  of  that  proportion  on  the  bills ;  and  if  so,  the 

(a)  2llose,  66.  {h)  1  G.&J.41. 


Sammon. 
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bills  would  have  been  fully  paid.    The  case  of  Ex  parte       IM^» 
Bum  would  have  warranted  the  reduction  of  the  proof      £x  parte 
by  expunging  the  amount  of  the  bills.     But  it  seems 
to  mt,  that  as  Laing  &  Co.,  if  solvent,  would  have  had 
no  right  to  appropriate  a  payment  made  upon  the  debt 
generally,  to  the  redemption  of  the  bills  lodged  by  them 
with  Reid  &  Co.,  as  a  security  for  the  balance  of  that 
debt ;  so,  neither  could  their  assignees  be  entitled  so 
to  do,  though  the  amount  was  calculated  upon  a  pound 
rate.    StiU,  in  subetaiice  and  effect^  the  dividend  of 
4fs.  8d.  in  the  pound  was  but  the  payment  of  9SS/.  6««  Sd^^ 
leaving  a  balance  tkt  beyond  the  amount  of  the  bills 
due  to  Reid  &  Co* ;  and  if  those  bills  are  to  be  taken 
as  a  floating  security  for  the  bftlanoe,  neither  in  law, 
nor  in  justice,  can  the  holder's  claim  against  the  ac« 
ceptor  be  dijninished  by  the  circumstance,  that  the  in^ 
stalment  received  from  the  drawer  was  calculated  at  a 
pound  rate  upon  the  whole  debt,  not  with  the  view  of 
appropriating  any  specific  sum  to  the  redemption  of 
the  bills,  but  merely  for  the  purpose  of  regulating  the 
proportion  which  each  creditor  should  receive  from  the 
bankrupt's  estate.      And   such   being  my  opinion,  I 
concur  with  the  other  judges  who  heard  this  case,  in 
thinking  that  it  will  be  unnecessary  to  institute  any 
inquiry  into  the   consideration  for  the   acceptances. 
The  order  must  be,  therefore,  for  the  payment  of  the 
906L  to  Reid  &  Co.  and  for  the  conveyance  of  the 
estate  to  Mrs.  Sammon  as  arranged  upon  a  former  day, 
and  the  costs  out  of  the  estate. 

The  rest  of  their  Honors  concurred. 
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Memoranda. 

During  this  inter7al  his  Honor  Sir  Albert  Peli, 
departed  this  life,  at  his  residence  in  Harley  Street, 
after  a  short  illness. 


Swpumber  13.  ^^  ^^^^  ^*y  ^  Honor  the  Chief  Judge  (the  other 
Judges  beuig  absent  from  London  for  the  vacation)  sat 
'  in  Southampton  Buildings,  for  the  purpose  of  hearing 
those  petitions  in  which  the  parties  consented  to  be 
bound  by  his  judgment  alone  as  effectually  as  if  a  full 
Court  had  been  present  (a). 

(a)  By  the  terms  of  the  1  &2  WilL  4.  c,  S6.  s.  2.  not  less  than  three 
Judges  are  required  to  he  present  to  form  a  Court. 


Ex  parte  Fox,  or  Burnell, — ^In  the  matter  of 
BpiNNETT  and  Robins. 

Stmu  day. 

Time  of  opening  MR.  MONTAGU  appUed  that  the  time  for  opening 

a  fiat  enkiiged, 

where  witness  in  the  fiat  in  this  bankruptcy  might  be  enlarged  for  a 

soinport  of  the 

banimsptey  month.  He  stated,  that  by  reason  of  tiie  witness  to 
wayand  is  sum-  support  the  fiat  refusing  to  attend,  although  her  ex- 
Comroisuonerto  p^nses  had  been  tendered,  (she  being  the  mother-in- 
tundiv!^^^    law  of  the  bankrupt,)  the  petitioner  was  unable  to 

proceed  to  adjudication,  and  in  consequence  the  Com- 
missioner, to  whom  the  fiat  was  directed,  issued  his 
summons  and  warrant  to  the  witness  to  enforce  her 
attendance.    He  therefore  trusted  the  time  would  be 
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enlarged  till  the  result  of  the  summons  and  warrant       1832. 
was  ascertained.  eT^b 

Fox  or 


Erskine,  C.  J. — This  being  an  ex  parte  application^ 
and  a  matter  not  brought  on  by  consent^  all  I  can  do, 
in  the  absence  of  the  other  Judges,  is  to  notify  that  I 
think  the  application  reasonable  (a). 

(a)  This  applicatioQ  was  renewed  on  the  27th  September,  before  their 
Honors  the  Chief  Judoe,  Sir  J.  Cross,  and  Sir  G.  Ross,  and  granted. 


BVBNSLL. 


Ex  parte  Wright. — In  the  matter  of  Chamberlain. 

September  13. 

This  was  the  case  of  an  equitable  mortgage.  Though  assig. 

nees  consent  to 
abandon  pro- 
_,      ,_  -.    _  -  .  .  ,  _         ,  ,       party  under 

Mr.  Montagu  applied  on  this  petitioui  that  the  assig*  equitable  mort* 
nees  might  be  declared  to  have  abandoned  all  interest  CouA  requires 

•     ^1.  J.  J         '    -  an  affidavit  to 

in  the  mortgaged  premises,  .how  that  such 

abandonment 
will  be  for  the 

Mr,  E.  C/if%  appeared  to  consent  on  behalf  of  the  ^^^fi^^^  c"^^- 
assignees.  He  stated  that  the  premises  in  question 
were  not  worth  the  amount  for  which  they  were  mort- 
^agedi  and  therefore  the  creditors  would  be  benefited 
by  giving  up  all  interestj  since  the  creditor  would  other- 
wise have  liberty  to  prove  against  the  estate  for  the 
deficiency  in  value. 


Erskine,  C.  J. — I  can  only  make  this  order  on  pro« 
duction  of  such  an  affidavit  as  should  satisfactorily 
prove  that  the  proceeding  would  be  for  the  benefit  of 
the  creditors. 
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Their  Honors  the  Chief  Judoe^  Sir  J.  Cross^  and 

Siptmb$r%7»   Sir  G*  RosE^  came  to  town  to  hear  and  decide  any 
matters  that  were  of  immediate  importance. 


Fetltiofi  to  star 
certificate  and  ror 
liberty  to  prove, 
ahould  state 
grounds  on 
which  Coromis- 
abner  rejected 
the  proof,  and 
Court  will  not 
give  time  to 
amend. 


Ex  parte  Peaebb.— In  the  matter  of  Foxwell. 

THIS  wfts  a  petition  to  stay  the  certificate,  and  for 
leave  to  prove. 

Mr.  Keane  for  the  petitioner. 

Mr.  Rogers  objected,  that  the  petition  did  not  state 
the  ground  on  which  the  Commissioner  had  rejected 
tl}9  proof.  He  contepded  that  the  petition  should 
contain  all  the  facts  and  circumstances  necessary  to 
enable  the  Court  to  decide  whether  the  prayer  of  the 
petition  should  be  granted  or  not.  And  in  cases  where 
the  petition  is  in  the  nature  of  an  appeal  from  a  decision 
of  a  Commissioner,  it  should  state  not  only  the  facts 
and  circumstances  which  were  laid  before  the  Commis- 
sioner, or  the  Commissioner's  decision,  but  also  the 
grounds  for  his  decision;  Ex  parte  Schmaling  {d)^  Ex 
parte  WiUon  (Jb),  Ex  parte  Curtis  (c).  Nor  ought  the 
Court  to  give  time  to  amend  a  petition  to  stay  a  cer- 
tificate, more  especially  as  it  was  filed  in  vacation; 
and  had  it  been  properly  drawn,  the  Court  might  at 
once  have  seen  whether  the  prayer  was  proper,  and  as 
sufficient  delay  was  already  caused  by  the  mere  filing 

the  petition. 

« 

The  Court  comcided  in  this  opinioOi  and  therefore 

Dismissed  the  petition. 


(a)  Bnck»  d4. 


(h)  Cox,  308, 


(e)  1  Rose,  274. 
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RELATING  TO  BANKRUPTCY  CONTAINED  IN  THE  FOLLOWING 

CONTEMPORANEOUS  REPORTS. 


2  Crompton  and  Jervis,  paris  1  &  2. 
8  Bingham,  parts  1, 2, 3,  4. 
9 parts  1  and  2. 

1  Tyrwhitt's  Ezcb.  Rep.  part  4. 

2  — ditto,  parts  1  and  %, 

2  Moody  and  Matkin,  part  1. 

1  Russell  and  Mylne,  parts  2, 3,  4. 
5  Russell,  part  1. 

4  Moore  and  Payne,  part  4. 

5  — ^ .. parts  2, 3,  4. 

6  ■  •      ■  '■       part  1. 


5  Carrington  and  Payne,  part  !• 
10  Barn.  &  Cress,  part  4. 

2  Bam.' and  Adol.  parts  3,  3,  4. 
3 J       pan  1. 

1  Montagu,  parts  3  and  4* 
1  Younge,  part  3. 

3  Haggard,  parts  3  and  4* 

5  Manning  &  Ryland,  part  1. 
1  Turner,  part  4. 

3  Simons,  part  4^ 

4  BHgfa,  parts. 
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ABANDONMENT  OF  RIGHTS, 

Thougk  awignees  consent  to  abandon 
property  under  equitable  mortage, 
yet  the  Court  requires  an  affidavit 
to  show  that  such  abandonment 
will  be  for  die  benefit  of  creditors. 
Ex  parte  Wright^  re  Ckamberlmn^ 
183^     1  Dea.  &  Chit.  57d. 

A.  was  entitled  to  CQnnnis^ion  fi>rjn« 


troduoing  to  a  tvadeaman  i^  pur- 
chaser for  bis  business,  Which  was 
to  be  paid  on  the  completion  of  the 
bargain.  After  he  had  introduced 
the  purchaser,  but  be&re  the  mat- 
ter was  settlcdf  he  became  bank- 
rupt, and  his  assignees  brought  an 
action  for  the  commission,  which 
they  afterwards  discontinued,  fmd 
wrote  to  him,  saying  that  they  dis- 
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Accomtant. 


claimed  all  rigbt  to  the  money.  A. 
upon  this  brought  an  action  in  hitf 
own  name : — ^Held^  that  he  was  not 
entitled  to  recover.  Hillary  v. 
MorrU,  1831.    5  Car.  &  P.  6. 

ABATEMENT  OF  DIVIDEND. 

£.  and  G»  carry  on  business  at  Man- 
chester as  conimission  agents  iinder 
the  firm  of  B.  &  Co.;  G,  being 
also  a  trader  on  his  own  separate 
account  at  Stockport,  under  the 
firm  of  G.  &  Co.,  and  being  like- 
wise k  partner  with  /.  in  London, 
trading  under  the  firm  of  7.  &  Co. ; 
and  with  S*  R»  at  Stockport,  trad- 
ing under  the  firm  of  S.  R,\  B,  & 
Co.,  drew  two  bills  upon  /.  &  Co^ 
payable  to  the  order  of  B.  &  Co., 
which  /.  8c  Co.  nccept,  and  which 
were  afterwards  indorsed  by  B.  & 
Co.,  G.  &  Co.,  and  S,  R, ;  and  of 
which  JK  8c  Co.  became  the  hold- 
ers for  a  valuable  consideration, 
without  any  knowledge  that  G.  was 

•  a  partner  in  the  house  of  B.  6c  Co., 
or  in  that  of  J.  &  Co. ;  B.  &  G. 
and  /.  severally  became  bankrupt: 
— ^The  judges  were  equally  divided 
on  the  question,  whether  JV,  8c  Co. 
could  prove  the  amount  of  the  bills 

'  both  against  the  joint  estate  of  J3. 
8c  G»  and  the  separate  estate  of  G,, 
br  whether  they  must  elect: — But 
held,  ptr  M,  Cur.,  that  the  amount 
bf  dividends  which  had  been  pre- 
viously declared,  though  not  re- 
ceived by  W.  8c  Co.  under  the  com- 
mission against  J.,  must  be  de- 
ducted from  such  proof.    Ex  parte 


Moult  and  oihers,  re  Barrow^  1832. 
1  Dea.  8c  Chit.  44.  S.  C.  1  Mont. 
321.  J  udgments  of  Erskine,  C.  J., 
and  Fiose,  J.,  adopted  on  rehearing 
before  the  Lord  Chancellor. 

ABATEMENT  AND  REVIVOR. 

The  45th  sec.  of  the  statute  6  Geo.  4. 
c.  16.  imposes  a  penalty  on  the  pro- 
visional assignee,  if  he  does  not 
deliver  up  the  bankrupt's  estate  to 
the  ultimate  assignee.  The  67th 
section  enacts,  that  the  suit  is  not 
to  abate  by  the  death  of  an  assig- 
nee, but  that  it  may  be  prosecuted 
in  the  name  of  the  new  assignee ; 
and  by  the  100th  sec.  the  sum  re* 
covered  for  a  penalty  under  the  act 
is  to  be  divided  among  the  credi- 
tors. An  assignee  having  died, 
and  a  suggestion  of  his  death  en- 
tered upon  the  record: — Held,  that 
the  succeeding  assignee  was  enti- 
tled to  proceed  in  a  suit  which  had 
been  commenced  by  his  predeces* 
sor  against  the  provisional  assignee 
for  a  penalty : — Held,  also,  that  as 
tlie  assignment  to  the  provisional 
assignee  was  recited  in  the  assign- 
ment to  the  second  assignee,  it  was 
not  incumbent  on  the  plaintiff  to 
produce  it  in  evidence.  Bates  Y. 
Siurges,  1831.     5  Moore  &  P.  668. 

ACCOUNTANT, 

An  accountant!  who  has  been  em- 
ployed in  a  bankruptcy!  has  no  lien 
on  the  bankrupt's  certificate  for  the 
payment  of  his  costs.  Anon.  1831. 
1  RusB.  &  M.  330. 
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ACQUIESCENCE. 

See  also  Lease — Election. 

Signing  a  deed  recitii^  the  bank- 
ruptcy, &c.|  is  an  acquiescence  in 
the  validity  of  the  commission.  Ex 
parte  Hall,  1831.     1  Mont.  354. 

If  the  assignees  of  a  bankrupt  attend 
meetings  under  a  reference  to  which 
the  bankrupt  was  a  party,  and 
make  no  objection  to  the  proceed- 
ingSy  they  will  be  considered  as 
adopting  them^  and  be  bound  by 
the  award.  Dod  v.  Herrings  1 830. 
1  Rqss.  &  M.  153. 

ACT  OF  BANKRUPTCY. 
A  trader,  having  been  denied  to  a 
creditor  who  called  for  money,  was, 
after  a  little  time,  seen  peeping  over 
his  wife's  shoulder.  Upon  another 
occasion,  seeing  a  creditor  coming, 
he  retired  behind  a  partition  at  the 
back  of  his  shop,  and  his  wife 
coming  forward  said  he  was  not  at 
home : — Held,  that  a  jury  were  pro- 
|>er)y  directed  to  consider  whether 
a  trader  "  had  kept  his  house;  had 
wilfuUy  secluded  himself;  that  is, 
had  withdrawn  himself  from  part 
of  the  house,  where  he  was  likely 
to  meet  a  creditor^  to  a  more  re- 
tired part."  Key  v.  ShaxD,  1882/ 
8  Bing.  320. 

A  commission  cannot  be  supported 

by  an  act  of  bankruptcy,  by  lying 

in  prison,  unless  the  trading  were 

before  the  imprisonment.     Ex  parte 

.  Lynch,  re  Lynch,  1832.     1  Mont. 

.    453. 


Under  6  Geo.  4.  c.  16.  a  transfer  of 
goods  in  satisfticticm  of  a  bon4  fide 
debt^  made  voluntarily^  and  in  con- 
templation of  bankruptcy,  is  an  act 
of  bankruptcy,  and  not  [Hrotected 
by  the  81st  section,  though  made 
more,  than  two  months  .before  a 
commission  issues.  Bevan  v.  JSimn, 
1832.    9  Bing.  107. 

An  insolvent's  petition  is  said  to  bejiled 
when  it  reaches  its  place  of  final 
custody,  and  not  when  it  first  comes 
to  the  hands  of  the  ofiicer  of  the 
Court.  GarUck  v.  Sangster,  1832. 
9  Bing.  46. 

ACTION  AT  LAW. 

On  a  petition  presented  to  Lord  Chan- 
cellor before  11th  January  1832, 
to  supersede,  an  action  at  law  was 
directed  to  try  validity  of  commis- 
sion, costs  reserved.  Verdict  in 
favour  of  petitioner.  A  new  peti- 
tion was  thereupon  presented  to 
the  Court  of  Review  and  granted: 
— Held,  petitioner  was  entitled  to 
costs  of  both  petitions,  and  that 
C.  R.  had  no  jurisdiction  in  ques- 
tion, whether  the  petitioning  cre- 
ditor could  set  off  the  debt  really 
due  to  him  against  those  costs. 
Ex  parte  Thomas^  re  Thomas^  1832* 
1  Dea.  &  Chit.  443. 

An  equitable  mortgagee,  who  applies 
for  a  sale,  will  not  be  allowed  the 
costs  of  an  action  at' law  brought 
for  the  mortgage  money.  Ex  parte 
Fletcher,  1832.    1  Mont.  454. 
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is  taken  before  eommission- 
e»  of  bimkrapt  are  condutive  eyi- 
dence  of  the  bankruptcy,  under  6 
Geo.  4.  c.  16.  04  9£.  though  the 
ftonversioii  foir  which  the  assignees 
proved  shall  have  taken  place  after 
the  act  of  bankruptcy;  for  the 
banbupt  might  have  sustained  an 
action  up  to  the  time  of  issuing  a 
.  commission ;  and  if  afVer  that  event 
the  assignees  should  recover,  pay- 
ments to  them  by  the  defendant 
would  be  protected  by  s.  94,  in  case 
tliQ  commission  should  be  after- 
wards  superseded ,  Fox  v.  Mahony^ 
1831.  5  Tyrwhitt,  285.  S.C.  H 
Cromp.  &  J,  325, 

In  an  ai:tion  for  maliciously  suing  out 
a  commission  of  bankrupt,  it  must 
be  averred  and  proved  that  the 
commission  was  superseded  before 
the  commencement  of  the  action  ; 
and  if  this  fact  be  not  proved  the 
plaintiff  ought  to  be  nonsuited, 
though  it  was  not  averred  in  the 
declaration,  and  though  the  defend- 
ant|  who  might  have  demurred  for 
the  omission,  has  not  done  so. 
mUworth  V.  Hall,  1831-  2  B.  & 
Ad.  695. 

Assignees  under  6  Geo.  4.  c.  IG.  may 
maintain  an  action  for  unliquidated 
damages  whii^h  have  accrued  before 
the  bankruptcy,  by  non-perform- 
ance  of  a  contract.  Wright  v.  Fair* 
Jield,  1831.     2  B.  &  Ad.  727. 

% 

An  attorney  brought  an  action  against 
the  petitioning  creditor,  under  a 


commission  6f  bankrupt,  for  busi- 
ness done  previous  to  the  assign- 
ment:— Held,  that  notwithstanding 
the  14th  section  of  the  bankrupt 
act  (6  Geo.  4.  c.  16.)  he  might 
maintain  the  action  without  proof 
that  his  charges  had  been  allowed 
by  the  oommtsnoiiers^  accwding  to 
the  provisions  of  that  section^  as 
the  whole  was  matter  of  investiga- 
tion before  the  taxing  officer. 
FUker  V.  FUmr,  1831.  5  Car.  & 
P.  92. 

ADJUDICATION. 

Qucere,  Whether  adjudication  need 
be  inrolled  under  6  Geo,  4.  and  1 
&  2  TVill.  4.  in  order  to  be  evidence 
on  a  trial  at  nisi  prius,  but  to  avoid 
the  ditRculty  the  Court  allowed  the 
assignees*  to  have  the  proceedings 
in  order  to  iifrol  the  adjudication. 
Ex  parte  Bowden,  re  Bush,  1832. 
1  Dca.  &  ChlU  453. 

ADMINISTRATION  BONO. 

In  a  suit  for  inventory  and  account, 
and  to  make  distribution,  on  appli- 
eation  that  an  administration  bond 
should  be  pronounced  forfeited^  on 
the  ground  of  a  devastavit  by  the 
administrator's  appropriating  the 
property  to  his  own  use,  and  tliat 
the  bond  might  be  delivered  out  of 
the  registry  in  order  to  be  put  hi 
suit  against  the  sureties,  the  Court 
(a  declaration  instead  of  the  inven- 
tory and  account  being  allowed) 
referred  to  die  registrar  to  report 
what  residue  remained  to  bedistri- 


Ajfidtfiiu9» 


INTDGX. 


4lfldabiis,  rta^g.        979 


buted,  and  to  aliot  portions;  and 
on  such  report  (whish  was  not  ob- 
jected to)  assigned  the  administra- 
tor to  pay  to  each  distributee  his 
respective  share,  and,  the  adminis- 
trator alleging  that  he  had  become 
bankrupt  and  obtained  his  certifi- 
cate, directed  the  bond  to  be  at- 
tended with,  but  declined  to  pro- 
nounce it  forfeited.  Younge  v. 
Sktlton,  1851.  S  Haggard,  780. 
• 

AFFIDAVITS. 

though  appearance  of  party  is  wholly 
unnecessary,  yet  if  he  is  served 
with  notice  of  an  intended  applica- 
tion to  Court,  he  is  entitled  to  costs ; 
but  if  he  makes  unnecessary  affida- 
vits, he  must  pay  costs  of  them. 
Ex  parte  Read,  re  Mills,  1832.  1 
Dea.  &  Chit.  3^2. 

Though  assignees  consent  to  abandon 
property  under  equitable  mortgage, 
yet  the  Court  requires  an  affidavit 
to  show  that  such  abandonment 
will  be  for  the  benefit  of  creditors. 
Ex  parte  Wright,  re  Chamberlai/iy 
1882.     1  Dca.  k  Chit.  57S. 

Where  petition  informally  addressed 
allowed  to  be  amended,  and  affida- 

.  vitfl  must  be  resworn^  Ex  parte 
Meath,  re  Pearson,  1832.  1  Mont. 
520. 

AFFIDAVITS,  FILING. 

Where  a  {ietitloner's  affidavits  were 
only  filed  the  day  before  the  peti- 
tion was  appointed  to  be  heard,  the 


the  respondent  might  answttt  thtf 
affidavits.  Ex  parte  BUUngSi  re 
Lucas,  1BS%.    1  Dea.  &  Chit  49. 

Petition  part  heard  and  adjourned^ 
fresh  affidavits  cannot  be  filed. 
Ex  parte  Fry,  re  Stinchcombe,  1832. 
1  Dea«  &  Chit.  488.  S.  C.  1  Mont. 
519. 

Affidavits  filed  before  petition  filed^ 
bad,  unless  notice  given  of  reading 
them ;  which  notice  must  be  veri* 
fied.  Ex  parte  Pdmer,  re  Palmer^ 
1832.     1  Dea.  &  Chit.  490. 

AFFIDAVITS,  READING. 

Affidavit  by  bankrupt  in  answer  to 
petition  to  stay  certificate  and 
prove,  filed  two  days  before  hear* 
ingy  may  be  read»  but  if  it  makes 
any  charge  of  delay  against  peti- 
tioner, which  he  is  anxious  to 
explain.  Court  will  give  him  time 
for  that  purpose,  more  especially  if 
the  aifiotint  of  his  debt  would  turn 
the  certificate.  Ex  parte  Bostock, 
re  Wrigk,  1832.  1  Dea.  k  Chit. 
383. 

Affidavit  of  petitioning  creditor  may 
be  read  in  opposition  to  petition 
to  supersede.  Ex  parte  Lowletf,  re 
Lawley,  1832.  1  Dea.  &  Chit. 
4G0.  .S.C.I  Mont.  519. 

A  party  using  affidavits  already  filed^ 
in  support  of  a  petition  to  the  Lord 
Chancellor^  which  is  transferred  to 
this  Court,  must  give  notice  to  the 
other  party.  Ex  parte  Donaldson, 
re  Wnght,  1832.     1  Dea.  &  Chit. 


Court  Ordered  it  to  stand  oter,  that  |      ^Q.    S,  C,  1  Mont.  520. 
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Where  original  petition  is  filed  and 
affidavits  put  in,  and  then  petition 
is  amended  by  adding  the  name  of 
another  party  as  respondent,  those 
affidavits  cannot  be  read  against 
him.  Ex  forte  Mascareiuu,  re 
Daws&n,  1 852.    1  Dea.  &  Ch.  507. 


AFFIDAVIT  OF  SERVICE. 

Affidavit  of  service  of  petition  ought 
to  be  in  Court.  Ex  parte  Palmer^ 
re  Palmer,  1832.  1  Dea.  &  Chit. 
490. 

Order  in  absence  of  parties,  made  on 
production  of  affidavit  of  service, 
affidavit  drawn  informally,  but 
amended.  Order  nunc  pro  tunc, 
provided  service  was  originally 
good.  — -^,  ftf  i?ofcr^#,  1832»  1 
Dea.  &  Chit.  555. 

AGENT. 

Ojq  one  petition  by  the  assignees^  or- 
dered that  the  respective  agents  of 
several  societies  be  allowed  to 
tender  proof  of  their  respective 
debts  before  Commissioner,  but 
not  to  have  any  power  over  certi- 
icate  or  in  choice  of  assignees. 
Ex  parte  Ellis,  re  Duckett,  1882. 
1  Dea.  &  Chit.  463. 

The  pvovisional  assignee  of  a  bank- 
rupt is  not  responsible  for  the 
fraud  of  an  agent  appointed  with 
due  care.  Ran^  v.  Cutten,  1832. 
9  Bing.  96. 

ALLOWANCE. 
See  Bakxrvpt* 


JppeaL 

AMENDMENT. 

See  alto  FiAf . 
nded,  no  proceedings  having 


taken  place  under  it.  In  re  Gra* 
ham,  1832.  1  Dea.  &  ChiL458. 
See  Ex  parte  Todd,  id.  319.  re 
Walker,  381.     S.  C.  1  Mont«  510. 

ANNUITY. 

The  General  Order,  8th  March  1794, 
does  not  authorize  the  Commis- 
sioners to  order  a  sale  of  an  estate 
on  which  an  annuity  is  charged* 
for  payment  of  the  value  of  the 
annuity.  Re  Delves,  1831.  1  Mont. 
492. 

ANNULLING  FIAT. 

See  Supersedeas* 

APPEAL* 

See  Petition  or  Appeal* 

The  Court  of  Review  has  no  juris* 
diction  to  hear  a  petition  of  appeal 
to  the  Lord  Chancellor  from  an  or- 
der of  the  Vice-Chancellor  \  nor  a 
petition  for  the  rehearing  of  a  peti- 
tion of  appeal  already  heard  by  the 
Lord  Chancellor ;  nor  a  cross  pe- 
tition of  appeal  to  the  Lord  Chan- 
cellor, complaining  of  a  particular 
part  of  the  order  of  the  Vite- 
Chancellor. 

But  it  has  jurisdiction  to  hear  d 
petition  to  the  Lord  Chancellor 
for  confirming  the  Master's  reportf 
where  the  Lord  Chancellor  had 
made  an  order  on  a  previous  peti- 
tioni  referriiig  the  matters  therein 
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to  the  Master ;  or  a  supplemetital 
petition  of  appeal  to  the  Lord 
Chancellor  from  an  order  of  the 
Vice-Chancellor,  where  such  peti- 
tion is  upon  new  grounds,  which 
were  not  brought  forward  by  the 
original  petition,  or  by  the  petition 
of  appeal ;  or  a  petition  to  the  Lord 
Chancellor,  praying  only  conse- 
quential directions  on  one  part 
of  an  order  made  by  the  Vice- 
Chancellor,  against  which  no  peti- 
tion of  appeal  had  been  presented. 
Ex  parte  Benson,  and  Ex  parte 
Lancaster  Canal  Company^  re 
Dilworth;  Ex  parte  Langston^  re 
Hardy;  Ex  parte  Elsee^  re  Joyner^ 
1832.    1  Dea.  &  Chit.  924. 

ASSIGNEES, 

1 .  Generaify,  and  their  duties,  rights, 

and  Ualnlities, 
0.  Appointment  and  choice  of, 
8.  Discharge,  removtU,  and  retiring  of* 


1.  Generally,  and  their  duties,  rights, 
and  iiabililies. 

Assignees  cAtmoi  be  heard  on  petition 
by  individual  creditor  to  stay  cer- 
tificate, though  served  with  peti- 
tion. Ex  parte  Bostock,  re  Wright, 
1832.     1  Dea.  &  Chit.  383. 

A  surviving  assignee  is  liable  for  the 
payment  of  dividends^  if  hii  co« 
assignee  ever  admitted  the  proof 
bf  the  debt,  although  the  creditor 
has  failed  to  apply  for  the  divi- 
dends for  many  years;  unless  it 
ban  be  proved  that  the  creditor 
has  receired  them,  the  onus  of  the 


^  proof  of  payment  lying  on  the  as* 
sigoee;  and  this,  notwithstanding 
there  is  no  sufficient  fund  left  of 
the  bankrupt's  estate  to  pay  the 
creditors.  The  sUtute  of  limita* 
tions  does  not  attach  to  a  debt 
proved  under  a  commission  or  fiat 
of  bankruptcy.  Ex  parte  Healy, 
re  Norris,  1832.  1  Dea.  &  Chit. 
361. 

The  charge  of  20/.  per  cent,  imposed 
on  assignees  by  6  Geo,  4.  c.  16. 
s*  104.  for  retaining  the  b»ikrupt's 
money  in  their  hands>  the  bank- 
rupt himself  has  no  legal  nor  equi- 
table daim  to,  either  in  respect  of 
his  allowance^  gr  his  rights  to  the 
surplus.  Pell,  3.  dissent.  Q^are, 
Whether  this  charge  is  to  be  20/. 
per  cent,  per  annum,  during  the 
whole  period  of  retention,  or  only 
one  single  charge  of  20/.  per  cent, 
upon  the  gross  sum  retained. 
Qucere.  Whether  the  charge  can 
be  sustained  on  monies  retained  by 
assignees  previous  to  the  1st  Sep- 
tember 1625,  when  the  6  Geo.  4. 
c.  16.  first  came  into  operation. 
Ex  parte  Lowe,  re  Aaron,  1832i 
1  Dea.  &  Chit.  137.  5.  C.  1  Mont. 
392. 

Assignees  applying  to  prove,  are  not 
boilnd  by  the  same  laches  as  might 
bind  a  mere  individual  creditor. 
Ex  parte  Smith,  re  Marsh,  1832. 
1  Dea.  8i  Chit.  267. 

From  the  10th  to  the  23d  March  is 
8  reasonable  time  for  a^signeiTI  to 
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elect,  whether  Uiey  will  accept  or 
reject  the  baokrupt'e  leaie.  Ex 
partt  TUicher,  re  Coiim,  \8Sft.  1 
Dea.  &  Chit  S56» 

One  of  two  assignees  petitioned  that 
his  co-assignee,  or  the  solicitor  to 
the  commission,  (one  of  whom  had 
the  custody  of  the  proceedings,) 
might  inrol  them,  pursuant  to  6 
Geo.  4.  c.  16.  8.  96.  Held,  that 
before  he  petitioned  for  this  pur^ 
pose,  he  ought  first  to  have  applied 
to  the  eo^aasignee,  or  solicitor,  to 
prodace  the  proceedings  at  the 
ofBce  for  inrolment.  Ex  parte 
EvttMs,  rt  Fbrdf  IB$2.  1  Dea.  & 
Chit.  $d$4 

The  Court  will  not  order  the  bargain 
and  sale  from  the  Commissioners 
to  the  assignees  to  be  given  by 
tliem  to  a  purchaser,  upon  his  alle- 
gation merely  that  the  bankrupt 
had  no  otlier   freehold  property 

.  than  what  was  conveyed  to  the 
purchaser  under  the  commission. 
Ex  parte  Pacock,  re  Chqman,  1833. 
1  Dea.  &  Chit.  104. 

Wljere  a  former  memorandum  of 
Commissioners  finds  that  a  sum  of 
money  is  in  the  hands  of  one  as- 
signee, and  directs  it  to  be  invested 
in  the  names  of  all  three  assignees, 
which  however  could  not  be  done, 
.  as  the  money  was  not  forthcoming ; 
the  Commissioner  is  nbt  wai'ranted 
in  finding  by  a  subsequent  memo- 
randum that  the  jnoney  is  in  the 

,  hands. of  all  tbcee  assigneesr  and 


thereupon  ordering  diem  to  divide 
it ;  and  this  Court  has  no  joriBdic- 
tion  to  enter  on  the  liability  of  the 
eo-assigneea  to  answer  the  conse- 
quences of  trusting  the  assignee  in 
default.  Ex  parte  I^armoutk,  re 
Thompson;  Ex  parte  Ckitceri  re 
Thompson,  \M%.  1  Dea.  &  Chit. 
491. 

When  renewed  flat  is  prayed  by  cre- 
ditor by  reason  of  death  of  Com- 
missioner! the  assignee  must  be 
served  with  petition.  Ex  parte 
Ray,  re  Wilson,  ISS2.  1  Dea.  & 
Chit.  341. 

Testator  by  will  directs  his  business 
to  be  carried  on  by  his  executors, 
and  that  when  his  son  B,  (the 
bankrupt)  attains  21,  he  shouldi  on 
performing  certain  terms,  be  ad- 
mitted to  a  fourth  share :  B.,  at  the 
age  of  30,  enters  into  another  busi- 
nees  on  his  own  account,  and  never 
claims  the  right  under  the  will,  or 
performs  those  conditions : — Held, 
nevertheless,  that  he  had  not  aban- 
doned the  right,  and  therefore  that 
his  assignees  have  a  right  to  call 
the  executors  of  the  will  before  the 
Commissioner  arid  examine  them 
as  to  the  affairs  6f  partnership. 
Ex  parte  Marks,  re  Marks,  IBSfL 
1  Dea.  &  Chit.  499. 

Though  assignees  consent  to  abandon 
property  under  equitable  mortgage, 
yet  the  Court  requires  an  affidavit 
to  show  that  such  abandonment 
wiU  be  for  tke  benefit  of  creditors. 


As»gneti. 


INDESL 


Auigneei^ 


&B^ 


Ex  parte  Wrightt  re  Chamberlain, 
183«.     lDca.&.  Chit.  573. 

If  the  assignees  of  a  bankrupt  at^nd 
meetings  imder  a  reference  to 
which  the  bankrupt  was  a  party, 
and  make  no  objection  to  the  pro- 
ceedingSf  they  will  be  consider- 
ed as  adopting  them,  and  be 
bound  by  them.  Dod  v.  Herring. 
1850.     1  Russ.  &  M.  159. 

A»  waa  entitled  to  commission  for 
introducing  tD  a  tradesman  a  pur- 
chaser for  his  business,  whioh  was 
to  be  paid  on  the  completion  of  the 
bargain.  After  he  had  introduced 
the  purchaser,  but  before  the  mat- 
ter was  settled,  he  became  bank- 
rupt, and  his  assignees  brought  an 
action  for  the  commission,  which 
they  aAerwards  discontinued,  and 
wrote  to  him,  saying  that  they  dis- 
claimed all  right  to  the  money. 
A,  upon  this  brought  an  action  in 
bis  own  name : — Held,  tb'at  be  was 
not  entitled  to  recover.  Hillarf  v. 
Morrii,  1.831.     5  Car.  &  P.  6^. 


Defendant,  a  leaseholder,  underlet  to 
N,  and  put  him  in  possession  under 
an  agreement  to  grant  a  lease  when 
AT.  ^lould  have  paid  1200/.,  which 
he  was  to  do  by  instalments  in  3 
years,  in  the  mean  time  paying 
rent  al  certain  days  to  defendant, 
subject  to  distress  for  non-pay- 

*  tnent.  Defendant  received  rent 
from  N.J  bilt  omttteid  to  pay  the 
superior  landlord,  who  distrained 
on  W.  for  arrears  dlie  firom  defend- 


ant* N.  having  become  bankrupt : 
— Held,  that  the  damage  incurred 
by  this  distress  was  a  cause  of 
action  on  which  his  assignees  might 
sue*  Hancock  y^Cajfyiit  183j2.  8 
Bingh.  358. 

//.,  before  his  bankruptcy^  hired  a 
carriage  of  JIJ.»  and  let  it  to  de- 
fendant ;  defendant  sent  it  back  to 
H.  damaged ;  M.  repaired  it  with 
the  assent  of  H.,  and  H.  having 
become  bankrupt,  proved  the 
amount  due  for  repairs  under  H.'s 
commission  :^Held,  that  H.*b  as- 
signees had  a  right  of  action  against 
the  defendant,  although  H.'s  estate 
paid  no  dividend.  Porter  r.  Vorky^ 
1 83^.     9  Bingh.  93. 

Assignees  under  6  Geo,  4.  c«  16.  may 
maintain  an  action  for  unliquidated 
damages  which  have  accrued  before 
the  bankruptcy  by  non-perform- 

.  ance  of  a  contract.  Wright  v.  Fmr^ 
Jield,  1831..    2  B.  &  Ad.  727* 

The  4f5th  sec.  of  the  statute  6  Geo,  4. 
c.  16.  imposes  a  penalty  on  the 
provisional  assignee,  if  he  does  not 
deliver  up  the  bankrupt's  estate 
to  the  ultimate  assignee.  The 
67th  section  enacts,  that  the  suit  is 
not  to  abate  by  the  death  of  an 
assignee,  but  that  it  may  be  prose- 
cuted in  the  name  of  the  new  as*- 
signee;  and  by  the  100th  seetibn, 
the  sum  rec6vered  for  a  penalty 
under  the  act  is  to  be  divided 
afcnmig  the  creditors.  Ati  assignee 
having  died,  and  a  suggestion  of 
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his  death  entered  upon  the  record : 
—Held,  that  the  succeeding  assig- 
nee was  entitled  to  proceed  in  a 
suit  which  had  been  commenced 
by  his  predecessor  against  the  pro- 
visional assignee  for  a  penalty: — 
Held,  also,  that  as  the  assignment 
to  the  provisional  assignee  was 
recited  in  the  assignment  to  the 
second  assignee,  it  was  not  incum- 
bent on  the  plaintiff  to  produce  it 
in  evidence.  Bates  v.  SiurgeSf 
1831.    5  Moore  &  P.  568. 

2.  Astignees,  appomtmaU  and  choke  ^. 

Creditors  having,  subsequent  to  the 
appointment,  signed  resolutions 
authorizing  the  assignees  to  do 
certain  acts,  as  assignees,  which 
they  could  not  have  performed 
without  such  authority,  and  to  act 
generally  as  assignees,  are  debarred 
fVom  questioning  the  validity  of 
the  appointment  at  a  subsequent 
period,  upon  grounds  of  which 
they  were  aware  at  the  time  of 
signature. 

SembU,  also,  that  the  appointment 
is  not  complete  till  the  declaration 
of  appointment  is  signed  by  the 
Commissioner.  Ex  parte  Nash,  re 
Wyatt,  1 83^.    1  Dea.  &  Chit.  445. 

The  1  &  S  Wm.  4.  c.  56.  s.  n.  does 
not  require  the  certificate  of  the 
appointment  of  assignees  to  be 
registered,  in  order  to  protect  them 
against  subsequent  purchasers  of 
the  bankrupt*!  freehold  property 
without  notice,  unless  the  property 
is  situate  in  a  register  county. 
Anon.  i832.    1  Dea,  &  Chit,  349. 


Where  there  is  only  one  assignee  sur- 
viving, and  he,  from' his  advanced 
age  (72),  is  desirous  of  being  re- 
moved from  the  office,  the  proper 
course  is  to  procure  a  new  choice 
in  the  room  of  those  who  are  dead, 
and  then  to  apply  that  he  may  be 
removed.  Ex  parte  Rapp^  re  Smitkj 
1832.     1  Dea.  &  Chit.  461. 

On  application  to  remove  one  of 
several  assignees  the  proper  course 
is  td  petition  for  a  new  choice. 
Ex  parte  Steel,  re  Steel,  1832.  1 
Dea.  &  Chit.  488. 

Sembkt  that  a  creditor  who  has 
proved,  is  entitled  to  vote  in  the 
choice  of  assignees,  if  he  apply 
before  tlie  Commissioner  has  signed 
tlie  declaration  of  appointment,  al- 
though the  Commissioner  had  pre- 
viously verbally  declared  the  choice 
complete.  Ex  parte  Nash,  re  Wyait, 
1832.     1  Dea.  &  Chit.  445. 

Qttorrf,  Whether  a  creditor  on  a 
voluntary  bond  is  entitkd  to  vote 
in  the  choice  of  assignees?  Ex 
parte  Venables,  1831.  1  Mont.  494. 

3.  Assignee,  discharge,  removal,  and 
retiring  of* 

SefnUe,  that  where  one  assignee  had 
obtained  an  order  to  discharge  hifai- 
self  from  the  office  (which  was  not 
drawn  up))  but  the  Commissioners 
had,  by  their  memorandums,  vir- 
tually recognised  such  discharge 
by  excluding  his  name  from  them, 
he  cannot  be  made  liable  by  any 
subsequent  memorandums.  £x 
parte  LearmoiUh,  re  ThoH^non;  Ex 
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parte  Cleaoer,  re  Thompi(Mt  1832. 
1  Dea.  &  Chit.  491. 

Where  an  assignee,  on  being  chosen, 
accepts  the  office,  he  can  only 
retire  on  payment  of  the  costs  oc- 
casioned by  his  removal.  Ex  parte 
tTatts,  re  Henfrey,  183^.  1  Dea. 
&  Chit.  322. 

Where  an  assignee  is  removed,  and 
another  appointed,  there  is  no  need 
of  any  assigment  under  the  1  &  2 
WiU.  4.  c.  56.  Ex  parte  Falar,  re 
Andrem,  1832.  1  Dea.  &  Chit.  32. 

Where  an  assignee  is  removed  for  the 
benefit  of  the  estate,  he  is  entitled 
to  be  reimbursed  out  of  any  fund 
in  hand,  before  it  is  transferred  to 
the  new  assignee.  Ex  parte  JamHy 
re  Davis,  1832.  1  Dea.  &  Chit. 
272. 

Where  there  is  only  one  assignee 
surviving,  and  he,  from  his  ad- 
vanced age  (72),  is  desirous  of 
being  removed  from  the  office,  the 
proper  course  is  to  procure  a  new 
choice  in  the  room  of  those  who 
are  dead,  and  then  to  apply  that 
he  may  be  removed.  Ex  parte 
Rapp,  re  Smith,  1832.  1  Dea.  & 
Chit.  461. 

On  application  to  remove  one  of 
several  assignees,  the  proper  course 
is  to  petition  for  a  new  choice. 
Ex  parte  Steel,  re  Steel,  1832.  1 
Dea.  &  Chit.  488. 

ASSIGNEE,  OFFICIAL. 

See  aUo  Official  Assignee. 
Where  the  provisioaal   assignee  is 


directed  to  carry  on  the  business 
of  the  bankrupt  for  the  benefit  of 
the  creditors^  the  officiifl  assignee 
will  be  ordered  to  supply  him  with 
funds  for  that  purpose.  Ex  parte 
Wyait,  1 832.    1  Dea.  &  Chit.  229. 

By  1  &  2  Wm,  4.  c.  56.  s.  36.  the 
Court  has  power  to  remove  an 
official  assignee,  as  well  as  any 
other  assignee. 

By  section  40,  the  Commissioner 
has  a  discretion  to  appoint,  or  not 
to  appoint,  an  official  assignee, 
where  a  commission  issued  before 
that  act  began  to  operate.  But 
where  the  Commissioner  appointed 
one,  thinking  he  had  no  discretion, 
the  Court  will  not  on  this  ground 
alone  remove  the  official  assignee. 
Ex  parte  ElUs,  re  Houghton  and 
H^atts,  1 832.     1  Dea,  &  Chit  209. 

ASSIGNEE,  PROVISIONAL. 

Where  the  provisional  assignee  is  di- 
rected to  carry  on  the  business  of 
the  bankrupt  for  the  benefit  of  the 
creditors,  the  official  assignee  will 
be  ordered  to  supply  him  with  funds 
for  that  purpose.  Ex  parte  IVyatt, 
1832.     1  Dea.  &  Chit.  229. 

The  45th  sec.  of  the  sUtute  6  Geo,  4. 
c.  16.  imposes  a  penalty  on  the  pro- 
visional assignee,  if  he  does  not 
deliver  up  the  bankrupt's  estate  to 
the  ultimate  assignee*  The  67tii 
section  enacts,  that  the  suit  is  not 
to  abate  by  the  death  of  an  assig- 
nee, but  that  it  may  be  prosecuted 
in  the  name  of  the  new  assignee ; 
and  by 'the  100th  sec.  the  sum  re- 
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co/veted  fer  a  paiahy  Under  tbe  «ct 
is  to  be  divided  mncMig  the  ctedi- 
tort.  An  assignee  having  died, 
and  a  suggestion  of  his  death  en- 
tered upon  the  record  :-^Held,  that 
the  succeeding  assignee  was  enti- 
tled to  proQeed  in  a  suit  wh}ch  had 
been  commenced  by  his  predeces- 
sor against  the  provisional  assignee 
'  for  a  penalty  : — Held^  also,  that  as 
the  assignment  to  the  provisional 
assignee  was  recited  in  the  assign- 
ment to  the  second  assignee,  it  was 
pot  incumbent  on  the  plaintifT  to 
produce  it  in  evidence.  Bates  v. 
Sturgest  1831.  5  Moore  &P!  568. 

ASSIGNMENT,  DEED  OF. 

Where  an  assignee  is  removed,  and 
another  appointed,  there  is  no  need 
of  any  assignment  under  the  1  4r  2 
Will,  4.  c.  56.  Ex  parte  Falar,  re 
4ndrettM,  1 83^.    )  Dea.  &  Chit*  d3. 

ASSIGNMENT  akd  TRANSFER. 

A  tetter  to  the  secretary  of  an  insu- 
rance office,  in  which  the  writer 
says,  "  I  am  holder-  of  tbe  under- 
mentioned policies,"  and  inquires 
what  the  office  would  give  for  them, 
is  sufficient  notice  of  an  assignment. 
Ex  parte  Stright^  re  Eyles,  1832. 
I  Mont.  502. 

ASSIGNMENT,  WHAT  PASSES, 

A  solvent  partner  is  entitled  to  retain 
the  partnership  books,  when  the 
other  bejcomes  bankrupt.  Ex  parte 
Fmckt  re  Ccverdakj  183^.  1  Dea. 
&  Chit.  ft74,. 


Wbore  m  oempany  ia  tanatA  hf  set 
of  parliament  for  the  purchase  of 
lands  to  make  a  canal,  and  the  act 
declares  that  the  shares  *<  shall  be 
deemed  personal  estate,  and  shall 
be  transoiissible  as  such :" — ^Held, 
that  though  the  profite  arose  out 
of  the  land,  the  shares  were  per- 
sonal property,  passing  as  such  to 
die  assignees  on  the  iiankniptcy  of 
a  proprietor. 

Where  an  aot  ^ireseribes  certain 
forms  in  the  transfer  ef  such  shaves: 
Held,  unless  they  are  strictly  com- 
plied with,  the  shares  remain  in  the 
order  and  disposition  of  tbe  bank- 
rupt proprietor,  the  ordinary  mode 
of  transfer  not  constituting  an  equit- 
able mortgage.  And  though  the 
act  only  expressly  relates  to  trans- 
fers between  third  parties,  yet  it 
impliedly  relates  to  where  the  com- 
pany are  tlie  transferees.  Ex  parte 
Lancaster  Canal  Company ^  re  Dil- 
XDorth,  1 832.     1  Dea,  &  Chit.  41 1 . 

A,  was  in  the  habit  of  indorsing  and 
paying  into  his  country  banker, 
JB.'s  hands,  bills  not  due,  which 
were  entered  by  B,  in  the  pass- 
book as  bills  td  his  credit  to  the 
full  amount.  By  the  custom  of  the 
baiik  the  customers  were  at  liberty 
to  draw  for  the  amount  of  such 
bills  immediately,  and  the  bank 
was  at  liberty  to  pay  away  snch 
bills  as  they  thought  fit.  There 
was  no  evidence  of  AJ's  knowledge 
of  this  custom,  and  A.  swore  that 
he  never  gave  authority  to  £.  to 
negotiate  them,  but  deposited  tb^m 


#nly  that  fi,  might  receive  die  value 
when  at  maturity;  diat  he  never 
drew  on  account  of  any  bill  till 
after  it  was  due ;  that  the  balance 
of  accounts,  independent  of  the 
bins,  was  always  in  his  favour  ^ 
and  that  he  never  received  more 
than  one  such  bill  (deposited  by 
another  customer)  in  answer  to  his 
cheques*  £•  having  negotiated  them 
to  C.  as  a  security  for  a  debt,  and 
B.  becoming  bankrupt  before  the 
bills  were  due:— Held,  that  they 
did  not  pass  to  £.'s  assignees,  and 
therefore  A»  was  entitled  to  be  in- 
demnified from  the  surplus  secu- 
.  rity  in  the  hands  of  C.  £s  parie 
BetuoHf  re  DUmrthy  1 89i2.  1  Dea. 
&  Chit.  495. 

A  lease  of  lands  contained  a  condition, 
"  that  if  the  lessee  should  commit 
an  act  of  bankruptcy  whereon  a 
commissiop  should  isane,  and 
|)e  .should  be  declared  bank- 
rupt, or  if  he  should  become  in- 
solvent, or  incur  any  debt  upon 
which  any  judgment  should  be 
signed,  entered  up,  or  given  against 
him,  and  on  which  any  writ  oijUri 
fa&as,  or  any  other  writ  of  execu- 
tion shoifld  issue,"  it  should  be  law- 
ful for  the  lessor  to  re-enter  into 
the  demised  premises ;  and  the 
same  again  to  have,  repossess,  and 
enjoy,  as  in  his  former  estate. 
The  tenant  gave  a  warrant  of  at- 
torney, upon  which  judgment  was 
entered  up,  and  his  goods  taken  in 
execution  and  sold,  and  a  commis- 
sion of  bankrupt  afterwards  issued 
against  him.    The  lessor  entered 
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for  the  forfeiture :— *-HeTd,  that  be 
was  entitled  to  the  emblements. 
Duvtt  V.  EytMy  1830.  4  Moore 
k  P.  820. 

A  testator  bequeathed  the  dividepd^  of 
certain  stocks  to  his  nephew,  solely 
for  the  maintenance  of  himself  and 
bis  family,  declaring  that  such  divi- 
dends should  not  be  capable  of 
being  charged  with  his  debts  or 
engagements^  and  that  he  should 
have  no  power  to  charge,  assigu, 
anticipate,  or  encumber  them  \  but 
that  if  he  should  attempt  so  to  do, 
or  if  the  dividends,  by  bankruptcy, 
insolvency,  or  otherwise,  should  be 
assigned  or  become  payable  to  apy 
other  person,  or  be  or  become  ^- 
plicable  to  any  other  purpose  than 
for  the  maintenance  pf  the  nephew 
and  his  family,  his  interest  therein 
should  cease,  and  the  stoc)i  be  held 
upon  trusts  for  his  children*  Long 
sqbsequently  \q  the  date  of  the  will, 
and  a  few  week's  prior  to  a  codicil 
confirming  it,  the  nephew  took  the 
benefit  of  the  Lords' Act,  (1  Geo.  IV. 
c.  1 19.)  in  the  usual  way,  and  some 
years  afterwards  the  testator  died : — 
Held^  that  this  insolvency  operated 
as  a  forfeiture  of  the  life-interest 
given  to  the  nephew  by  the  will, 
Yamoldv.Moorhouse^l^^O.  IRtfss. 
&  M.  364. 

« 

The  sheriff  isold  goods  tinder  a  Jien 
facias  after  a  secret  act  *of  bank- 
ruptcy tommitted  by  the  debtbr, 
and,  after  notice  of  the  act  of  bank- 
rnptey,  paid  orer  the  proceeds  to  the 
execution  creditor^  under  an  indem- 
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aity: — HeSd^  that  the  anignee 
might  recover  the  amount  from  the 
8heri£f  ID  an  action  for  money  had 
and  received.  Young  y.  Martiail 
4*  Poland,  1831 .  6  Moore  &  P.  1 10. 
S.  C.  8  Bing.  43. 

Where  stock  was  given  upon  trust  for 
A,  for  life,  and  after  his  decease  for 
his  children,  with  a  proviso  that 
A.'t  life-interest  should  not  he  sub* 
ject  to  any  alienation  or  disposition, 
by  sale,  mortgage,  or  otherwise,  in 
any  manner  whatsover ;  and  in  case 
he  should  charge  or  affect  to  charge, 
a&ct,  or  incumber  the  same,  such 
mortgage,  sale,  or  other  disposition, 
so  made  by  him,  should  operate  as 
a  complete  forfeiture  thereof,  and 
the  same  should  devolve  upon  the 
persons  nett  entitled : — Held,  that 
on  A'%  bankruptcy,  his  life-interest 
passed  to  his  assignees  to  the  ex- 
clusion df  his  children.  Ltar  v. 
Leggett,  1830.     1  Rnss.  &  M.  690. 

A  lessee  of  a  mill  and  steam-engine 
covenanted  to  repair,  reasonable 
wear  and  tear  excepted.  During 
the  lease  he  added  both  to  the 
height  and  extent  of  the  mill,  and 
removed  all  the  works  of  the  en- 
gine, except  the  fly-wheel,  fly-wheel 
shaft,  and  boiler,  and  attached  to 
them  a  new  engine  of  greater 
power.  Injunction  granted  to  re- 
strain the  assignees  of  the  lessee, 
who  had  become  bankrupt,  from  re- 
moving the  parts  of  the  new  build- 
ings and  the  new  parts  of  the  en- 
gine, subject  to  an  action  to  be 


brought  by  the  lessors  to  try  the 
right.  Stmderland  v.  Newton^  1880. 
3  Sim.  450. 

Goods  were  seized  and  sold  under  a 
Ji,  fa,  by  a  chief  bailiff  of  a  fran- 
chise, having  sole  execution  of  writs 
therein,  after  an  act  of  bankruptcy 
committed  by  the  defendant,  but 
without  knowledge  thereof,  and  be- 
fore the  commission  issued :  —Held 
ihat  trover  would  not  He  by  the 
assignees  against  the  chief  bailiff, 
though  the  property  in  the  goods 
vested  in  them  by  relation  to  the 
act  of  bankruptcy.  Secus  as  to  the 
deputy  bailiff,  who  had  talcen  in- 
demnity from  the  judgment  credi- 
tors. Balm  v.  Hutton,  1831. 
2  Tyrwhitt,  17.  S.  C.  %  Cromp, 
&  J.  19. 

ATTACHMENT, 

Whatever  ground  there  may  be  for 
the  discharge  of  a  party  who  is  ar- 
rested on  an  attachment  for  not 
^paying  costs  pursuant  to  an  order, 
previous  notice  of  the  application 
must  be  given  to  the  other  side. 
Ex  parte  White,  re  Scrivenor,  1832. 
1  Dea.  &  Chit.  39.  S.  C.  1  Mont. 
517. 

ATTESTATION. 
Set  Pbtition^  Form,  &c. 

ATTORNEY. 
See  Solicitor. 
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A  BANKRUPT'S  ALLOWANCE. 

Taking  allowance  under  commission 
does  not  preclude  an  application  by 
bankrupt  to  supersede.  Ex  parte 
Giles,  re  Giles,\832.  1  Dea.  &  Chit. 

548. 

A,  B,  and  C.  are  bankrupts.  Their 
joint  estate  pays  9«.  in  the  pound ; 
the  separate  assets  of  A.  and  B. 
contribute  sufficient  to  make  a  divi- 
dend of  \5s,  in  the  pound,  but  C.'s 
separate  estate  contributes  nothing : 
Held,  nevertheless,  he  was  entitled 
to  allowance  under  6  Geo,  4.  c.  16. 
ss.  128,  129.  Ex  parte  Morris,  re 
Morris,  1832.  1  Dea.  &  Chit. 
526.     S.C.  1  Mont.  505. 

BANKRUPT  CONCEALING 
EFFECTS. 

A  bankrupt  is  not  indictable  on  the 
statute  6  Geo.  4.  c.  16.  s.  112,  for 
concealing  his  books  till  after  he 
has  concluded  his  last  examination. 
Rex  V.  WaUers,  1831.  5  Car.  & 
P.  138. 


BANKRUPT'S  EXAMINATION. 

Where  the  bankrupt,  after  attending 
the  last  meeting  before  the  Com- 
missioners, inadvertently  absented 
himself  without  passing  his  last  ex- 
amination, the  Court,  on  his  peti- 
tion, ordered  afresh  meeting  for  that 
purpose.  Ex  parU  Dixon,  re  Dixon, 
1832.    1  Dea.  &  Chit.  351. 

Parol  evidence  of  any  thing  that  a 
bankrupt  says  at  the  time  of  his 
last  examination,  cannot  be  re- 
ceived, although  it  should  appear 

VOL.  I. 


that  no  part  of  what  he  said  was 
taken  down  in  writing.  Rex  v. 
WarUers,  1831.    5  Car.  &  P.  138. 

BANKRUPT. 
Power,  DtUieSf  and  Liabilities. 
The  Court  of  Review  has  power  to 
examine  the  bankrupt  vivd  voce  on 
his  petition  to  supersede  the  com- 
mission. Ex  parte  Palmer ,  re  Pal" 
mer,  1832.  1  Dea.  &  Chit.  375. 
Sed  vide  Sayer  Sf  Gamett,  4  Moore 
&  P.  734. 

The  bankrupt,  during  the  forty  days 
allowed  for  his  examination,  is,  for 
the  benefit  of  his  creditors,  privi- 
leged from  arrest,  even  upon  a  cO' 
pias  utlagatum.  Ex  parte  Helsby^  re 
HeUhy,  1832.  1  Dea.  &  Chit.  16. 
S.  C.  1  Mont.  355. 

A,  was  entitled  to  commission  for  in- 
troducing to  a  tradesman  a  pur- 
chaser for  his  business,  which  was 
to  be  paid  on  the  completion  of  the 
bargain.     After  he  had  introduced 
the  purchaser,  but  before  the  mat- 
ter was  settled,  he  became  bank- 
rupt, and  his  assignees  brought  an 
action  for  the  commission,  which 
they  afterwards  discontinued,   and 
wrote  to  him,  saying  that  they  dis- 
claimed all  right  to  the  money.    A. 
upon  this  brought  an  action  in  his 
own   name: — Held,  that  he   was 
not  entitled  to  recover.     Hillary  v. 
Morris,  1831.    5  Car.  &  P.  6. 

A  bankrupt  cannot  be  called  as  a  wit« 
ness  either  to  support  or  to  defieat 
the  commission,  or  even  to  explain 
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a  doubtful  act^  which  might  or 
might  not  be  an  act  of  bankroptcy. 
Sayer  Y.  Gametic  1830.  4  Moore 
&  P.  734.  Sed  Vide  Ex  parte  Palmer, 
1  Dea.  &  Chit.  375. 

BANKRUPTS  SURRENDER. 

When  bankrupt  abroad,  the  time  for 
his  surrender  will  be  enlarged.  Ex 
parte  Dodds,  re  Dodds,  1832.  1 
Dea.  &  Chit.  76.  S.  C.  \  Mont. 
506. 

An  order  to  enlarge  the  time  for  the 
bankrupt's  surrender  is  of  course^  if 
applied  for  six  clear  days  before  the 
day  appointed  for  his  surrender. 
Ex  parte  Rose,  re  Rose,  1832.  1 
Dea.  &  Chit.  37. 

BANKRUPTCY,  EFFECT  OP. 

In  a  marriage  settlement,  where  part 
of  the  trust  fund  consists  of  the 
wife's  fortune,  a  limitation  to  the 
husband  until  bankruptcy,  and 
upon  that  event  for  the  benefit  ot 
the  wife  and  children,  is  valid  to 
the  extent  of  the  wife's  proportion 
of  the  fund.  Lester  ?.  Garland, 
1832.     1  Mont.  471. 

A  testator  bequeathed  the  dividends  of 
certain  stock  to  his  nephew,  solely 
for  the  maintenance  of  himself  and 
his  family,  declaring  that  such  di- 
vidends should  not  be  capable  of 
being  charged  with  his  debts  or  en- 
gagements, and  that  he  should  have 
DO  power  to  charge,  assign,  antici- 
pate, or  encumber  them;  but  that 
if  he  should  attempt  so  to  do,  or 


if  the  dividends,  by  bankruptcy,  in- 
solvency, or  otherwise,  should  be 
assigned  or  become  payable  to  any 
other  person,  or  be  or  become  ap- 
plicable to  any  other  purpose  than 
for  the  maintenance  of  the  nephew 
and  his  family,  his  interest  therein 
should  cease,  and  the  stock  be  held 
upon  trusts  for  his  children.  Long 
subsequently  to  the  date  of  the  will, 
and  a  few  weeks  prior  to  a  codicil 
confirming  it,  the  nephew  took  the 
benefit  of  the  Lords'  Act  (1  Geo,  4. 
c.  1 1 9,) in  the  usual  way;  and  some 
years  afterwards  the  testator  died : 
— Held,  that  this  insolvency  ope- 
rated as  a  forfeiture  of  the  life  in- 
terest given  to  the  nephew  by  the 
will.  Yamold  v.  Moorhouse,  1830. 
1  Russ.  &  M.  364. 


BARGAIN  AND  SALE. 

The  Court  will  not  order  the  bargain 
and  sale  from  the  Commissioners 
to  the  assignees  to  be  given  by 
them  to  a  purchaser,  upon  his  alle- 
gation merely,  that  the  bankrupt 
bad  no  other  freehohi  property  than 
what  was  conveyed  to  the  purchaser 
under  the  commission.  Ex  parte 
Pocock,  re  Chapman,  1832.  1  Dea. 
&  Chit.  104. 

BARRISTER. 

If  the  hamsters  in  a  country  commis- 
sion are  absent,  an  order  may  be 
obtained  for  the  oUiers  to  hold  the 
third  meeting.  Ex  parte  James,  re 
Hughes,  1 832.     1  Moat.  454. 
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CANAL  SHARES. 
Where  a  company  is  formed  by  act  of 
parliament  for  the  purchase  of  lands 
to  make  a  canal,  and  the  act  declares 
that  the  shares  ^'  shall  be  deemed 
personal  estate  and  shall  be  trans- 
missible as  sach:"  —  Held,  that 
though  the  profits  arose  out  of  the 
land,  the  shares  were  personal  pro- 
perty, passing  as  such  to  the  assig- 
nees on  the  bankruptcy  of  a  pro- 
prietor. 

Where  an  act  prescribes  certain  forms 
in  the  transfer  of  such  shares: — 
Held,  unless  they  are  strictly  com- 
plied with,  the  shares  remain  in  the 
order  and  disposition  of  the  bank- 
rupt proprietor,  the  ordinary  mode 
of  transfer  not  constituting  an  equi- 
table mortgage.  And  though  the 
act  only  expressly  relates  to  trans- 
fers between  third  parties,  yet  it 
impliedly  relates  to  where  the  com- 
pany are  the  transferees.  £«  parte 
Lancaster  Canal  Convpanyj  re  Dil- 
worth,  1832.    1  Dea.  &  Chit.  411. 

CERTIFICATE  OF  COMMIS- 
SIONERS. 
Unless  certificate  of  Commissioner  be 
filed,  Court  cannot  order  a  copy  of 
it  to  be  delivered.  Ex  parte  Shores 
re  Lucas  y  1832.  1  Dea.  &  Chit. 
531. 

CERTIFICATE  OF  BANK- 
RUPTCY. 
See  also  Order  to  stay. — Petition 

TO  STAY. 

In  1806  P.  proves  a  debt  against  the 
estate  of  B«  &  Co.  bankrupts,  on  a 


bill  of  exchange,  and  dies  in  1807, 
appointing  G.  his  executory  G. 
becomes  bankrupt  in  ]816f  and  ob- 
tains his  certificate  in  1817*  but 
before  that  time,  viz.  in  the  years 
1811,  1814,  1815,  G.  had,  as  ex- 
ecutor, received  three  dividends  on 
P.'s  debt,  and  in  1817,  1822, 
and  1828  he  receives  three  other 
dividends.  It  afterwards  turns  out, 
that  the  bill  of  exchange  was  paid 
by  another  party  in  1807>  so  that 
no  dividend  was  ever  due. 
On  petition  by  B,  &  Co.'s  assignees 
to  expunge  the  proof,  and  that  G. 
should  refund  the  six  dividends : — 
Held,  first,  that  it  being  in  the  na- 
ture of  a  trust,  the  statute  of  limi- 
tations did  not  run  in  favour  of 
G.  But  second,  that  as  the  first 
three  dividends  were  paid  in  error, 
and  were  a  legal  debt  against  G. 
and  might  have  been  proved  under 
his  bankruptcy,  the  claim  as  to 
them  was  barred  by  G.'s  certifi- 
cate. The  other  three  received 
since  his  bankruptcy  were  ordered 
to  be  refunded.  Ex  parte  Bolton, 
re  BaiUie,  1832.  1  Dea.  &  Chit. 
556. 

Form  of  petition  to  prove  and  stay 
certificate.  Ex  parte  Skippt  re  Sin- 
gleton, 1832.     1  Dea.  &  Chit.  497. 

It  is  no  objection  to  the  granting  the 
certificate,  that  the  date  of  the  sig- 
tiatures  was  attached  by  a  third  per- 
son, if  it  be  so  done  befm^e  the 
creditor  signs  his  name. 
General  orders  may  be  dispensed 
qq2 
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withj  tinder  circumstances,  in  discre- 
tion of  Court.  Ex  parte  Reynolds,  re 
Reynolds,  1832.  1  Dea.  &  Chit. 
459.    S.  C.  1  Mont.  508. 

Where  a  creditor  does  not  use  due 
diligence  to  prove  his  debt,  he  is 
not  entitled  to  petition  to  stay  the 
bankrupt's  certi6cate,  in  order  to 
afford  him  time  to  do  so,  with  a 
▼lew  of  dissenting  from  its  allow- 
ance. 

An  affidavit  by  the  bankrupt  in  an- 
swer to  such  a  petition,  filed  two 
days  before  the  hearing,  may  be 
read ;  but  if  it  makes  any  charge 
of  delay  against  the  petitioner, 
which  he  is  anxious  to  explain,  the 
Court  will  give  him  time  for  that 
purpose,  more  especially  if  the 
amount  of  his  debt  would  turn  the 
certificate. 

A  petition  to  stay  the  certificate  and 
expunge  a  creditor's  name  from  it, 
who  had  signed  it,  on  the  ground 
that  he  had  been  previously  satisfied 
his  debt,  must  be  served  on  the  cre- 
ditor. 

A  creditor,  by  petitioning  to  stay  the 
certificate,   makes  his   election   to 
come  in  under  the  commission  for 
every  proveable  debt  which  jnay  be 
owing  to  him  from  the  bankrupt ; 
and,  therefore,  the  bankrupt  must 
be  discharged  from  any  action  pend- 
ing against  him  by  the  creditor  in 
respect  of  any  such  debt,  before  the 
petition  can  be  proceeded  in. 
The  assignees  cannot  be  heard  on  a 
petition  by  an  individual  creditor  to 
stay  the  bankrupt's  certificate,  al- 


Cert^caie. 

though  they  may  have  been  served 
with  the  petition.  Ex  parte  Bostock, 
re  fVrigkt,  1832.  1  Dea.  &  Chit. 
383. 

Commissioner  directed  to  sign  certifi- 
cate, although  the  year  was  omitted 
to  one  of  the  signatures,  when  it 
was  preceded  and  followed  by  dates 
subsequent  to  that  of  the  last  ex- 
amination. Ex  parte  Shoults,  re 
Venson,  1 832.    1  Dea.  &  Chit.  53 1 . 

A.  guaranteed  the  payment  of  goods 
to  be  supplied  by  B,  to  C     C  be- 
came bankrupt,  and  B.  proved  under 
his    commission,     and    afterwards 
signed  his  certificate.    A.  gave  hioi 
notice  not  to  do  so : — Held,  that, 
nevertheless.  A,  was  not  discharged 
^m  his  liability  as  surety,  as  it 
was  his  duty  to  have  paid  the  debt 
due  from  C.  to  B.;  but  as  he  neg- 
lected to  do  so,  and  permitted  B, 
to  prove  under   C.'s   commission, 
B.'s  signing  the  certificate  was  not 
such  an  act  as  to  alter  J.'s  right 
without  his  control  or  consent,  as 
he  might  have   paid    the  debt  in 
due  time,  and  thereby  prevented  B. 
from  proving  under  the  commis- 
sion.    Brown  v.   Carr,   Dodgson, 
and  Bell,  1 831 .   5  Moore  &  P.  497. 

An  accountant  who  has  been  employed 
in  a  bankruptcy,  has  no  lien  on  the 
bankrupt's  certificate  for  the  pay- 
ment of  his  costs.  Anon.  1831. 
1  Rurs.  &  M.  330. 

Where  bankrupt's  certificate  stayed 
te  give  a  creditor  time  to  prove. 
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and  that  creditor  »  paid,  certificate 
will  be  allowed^.  ootwithstandiDg 
the  order  to  stay.  Re  Hail,  ]  832. 
1  Mont.  508. 

COLLUSION. 

When  petition  is  presented  to  stay 
certificate,  and  petitioner  then  with- 
draws his  opposition,  an  affidavit  of 
no  collusion  is  requisite.  Ex  parte 
Cates,  reJaclum,  1832.  1  Dea.  & 
Chit.  546. 

COMMISSION,  CONSOLI- 
DATING. 

See  also  Fiat. 

Where  a  commission  (issued  before 
the  new  act)  had  been  transferred 
to  one  commissioner,  and  a  fiat 
against  the  same  bankrupt  by  a  dif- 
ferent name  had  been  directed  to 
another,  the  Court  ordered  the 
commission  to  be  transfierred  to 
the  Commissioner  to  whom  the 
fiat  was  directed.  Re  Knox^  1 832. 
1  Dea.  &  Chit.  317. 

COMMISSION,  IMPOUNDING. 

See  alio  Fiat. 

Where  all  the  creditors  lived  ia  Lon- 
don, except  two,  a  London  fiat  was 
directed,  instead  of  the  country 
commission  already  issued  ;  which 
last  was  ordered  to  be  impounded. 
Ex  parte  Johnson,  1832.  1  Dea. 
&  Chit.  221. 

COMMISSION,  OPENING. 

See  also  Fiat— Opening  Commis- 
sion— Petitioning  Creditor. 

Personal    attendance   of    petitioning 


creditor  at  opening  of  commission 
200  miles  off  dispensed  with,  on 
ground  of  personal  inconvenience. 
Ex  parte  Ross,  re  Kirhy,  1832. 
1  Dea.  &  Chit.  552. 

Time  of  opening  a  fiat  enlarged,  where 
witness  in  support  of  the  bank- 
ruptcy keeps  out  of  the  way  and  is 
summoned  by  the  Commissioner  to 
attend  on  a  future  day.  Ex  parte 
Fox,  re  Bennett,  1832.  1  Dea.  & 
Chit.  572. 

COMMISSIONERS. 

The  commissioners  have  no  power 
under  the  33d  &  34th  sections  of 
the  6  Geo,  4.  to  examine  the 
executors  of  a  debtor  to  the*  bank- 
rupt as  to  the  amount  of  the  assets 
that  have  come  to  the  bands  of 
such  executor.  Ex  parte  Solarte, 
re  Alzedo,  \  832.  1  Dea.  &  Chi t.  3 1 1 . 
S,  C.  1  Mont.  495. 

The  General  Order  8  March  1794, 
does  not  authorize,  the  commis- 
sioners to  order  a  sale  of  an  estate 
on  which  an  annuity  is  charged  for 
payment  of  the  value  of  the  an- 
nuity. RsDehes,\^Z\.  1  Mont. 
492. 

The  examination  of  a  third  person  by 
commissioners  is  not  evidence  for 
the  formation  of  their  judgment, 
but  merely  a  brief  to  enable  them 
to  interrogate  the  witness.  Re 
John  Goodwin,  1832.    1  Mont.  304. 

The  solicitor  for  a  judgment  creditor 
should  not  act  as  a  commissioner. 
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Ex  parte  Shum^  re  Rote,  1832. 
1  Moot.  454. 

If  the  barristers  in  a  country  com- 
mission are  absent^  an  order  may 
be  obtained  for  the  others  to  hold 
a  third  meeting.  Ex  parte  James, 
re  Hughes,  1832.     1  Mont.  454. 

COMMITMENT. 

Court  cannot  proceed  towards  com- 
mitment of  party  for  non-payment 
of  costs  on  the  usual  seven  day^* 
order  of  Vice-Chancellor.  Ex  parte 
Ferris,  1 832.  1  Dea.  &  Chit.  498. 
S.  C.  I  Mont.  513. 

The  examination  of  a  third  person  by 
commissioners  is  not  evidence  for 
the  formation  of  their  judgment, 
but  merely  a  brief  to  enable  them 
to  interrogate  the  witness.  Re 
John  Goodwin,  1832.   I  Mont.  304. 

COMPENSATION. 

Although  all  the  creditors,  save  one, 
and  the  bankrupt  and  assignees 
consent,  the  Court  cannot  direct 
that  the  official  assignee  be  at  liberty 
to  award  a  party  a  remuneration  for 
trouble  incurred  touching  the  bank- 
rupt's estate,  between  time  of  stop- 
ping payment  and  issuing  the  fiat. 
Nor  can  it  direct  the  commissioner 
to  ascertain  if  proper.  Ex  parte 
Buries,  re  May,  1 832.  1  Dea.  & 
Chit.  543. 

COMPOSITION. 
Order  for  supersedeas  under  the  com* 


position  contract.     Ex  parte  Os- 
borne, 1832.     1  Dea.  &  Chit.  37. 

When  the  time  has  expired  for  open- 
ing a  fiat,  the  Court  will  not  grant 
further  time  for  this  purpose  to  the 
petitioning  creditor,  merely  because 
be  has  been  negotiating  for  a  com- 
position with  the  general  body  of 
the  creditors.  Ex  parte  Dawton,  re 
Wisdeny\^2.  \  Dea.  &  Chit.  111. 

CONSOLIDATION  OF  COM- 
MISSION. 

Where  commission  (issued  before 
new  act)  had  been  transferred  to 
one  commissioner,  and  a  fiat  against 
the  same  bankrupt  by  a  different 
name  had  been  directed  to  another, 
the  Court  ordered  the  commission 
to  be  transferred  to  the  commis- 
sioner to  whom  the  fiat  was  di- 
rected. Re  Knox,  1 832.  1  Dea. 
&  Chit.  3 17. 

CONSENT. 

Service  of  petition  to  supersede  by 
consent.  Re  Eaatcourt,  1832. 
1  Dea.  &  Chit.  458. 

CONTEMPT. 

Where  petition  is  ordered  to  stand  over> 
and  costs  of  day  to  be  paid  by  peti- 
tioner, it  is  not  usual  to  draw  up 
the  order}  therefore  the  non-pay- 
ment of  these  costs  is  not  such  an 
objection  as  prevents  the  petitioner 
from  being  heard  on  a  future  day. 
Ex  parte  Clarke,  re  Sewercrop,  1832. 
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1  I>ea«  &  Cbit.  525.   S,C.  1  MoDt. 
503. 

CONTINGENT  DEBTS. 

A  bankrnpt  coyenanted  by  bis  mar- 
riage settlement,  tbat  bis  beirs,  ex- 
ecutors, &c.  sbonld,  witbin  twelve 
calendar  montbs  after  bis  decease, 
pay  4f,000L  to  trustees,  upon  trust 
to  pay  tbe  interest  to  bis  intended 
wife  for  ber  life  5  and  after  ber 
death,  tben  to  pay  tbe  principal  sum 
to  tbe  children  of  the  marriage  3 
and  if  no  children,  to  tbe  wife  if 
she  survived  ber  husband  j  but  if 
not,  then  to  the  executors  of  tbe 
husband:— Held,  that  this  cove- 
nant constituted  a  debt  contracted 
by  the  bankrupt,  payable  on  a  con- 
tingency, and  capable  of  valuation; 
and  therefore  provable  within  the 
56tb  section  of  the  6  Geo,  4.  c.  16. 
Ex  parte  Tindal,  re  Gibbms,  1832. 
1  Dea.  &  Chit.  291.  S.C.  1  Mont. 
375,  462.     8  Bing.  402. 

COPIES. 

Unless  certificate  of  commissioner  be 
filed,  tbe  Court  cannot  order  a  copy 
of  it  to  be  delivered.  Ex  parte 
Shore,  re  Lucas,  1832.  1  Dea. 
&  Chit.  53  i. 

COSTS. 

See  also  Taxation. 

A.  employs  B.,  a  solicitor,  to  strike  a 
docket  against  C,  which  is  done, 
but  afterwards  is  abandoned.     Sub- 


sequently A.  empbyed  D.  to  strike 
a  docket,  which  is  regularly  fol- 
lowed up:— Held,  tbat  A,  is  not 
entitled  to  have  B*s  costs  taxed 
under  tbe  conunission.  Ex  parte 
Neal,  re  Bartlett,  1 832.  1  Dea.  & 
Chit.  486. 

An  order  made  for  taxation,  and  one- 
sixth  taxed  off.  Solicitor  applying 
to  confirm,  and  giving  notice  to 
petitioner,  must  pay  costs  of  peti- 
tioner**s  appearance  on  such  appli- 
cation, and  also  costs  of  petition 
and  of  taxation.  Ex  parte  Nutting, 
re  Shepherd,  1832.  I  Dea.  & 
Chit.  551. 

A  bankrupt  having  employed  A,,  a 
solicitor,  to  procure  signatures  of 
creditors  to  his  certificate,  and  then 
ceased  to  employ  him,  cannot 
oblige  bis,  A,*9,  clerk  to  make  affi- 
davit of  witnessing  tbe  signatures 
without  first  paying  'A.  his  costs 
for  such  business.  Ex  parte  Shore, 
re  Lucas,  1832.  1  Dea.  &  Cbit. 
509. 

Costs  of  application  of  mortgagee  to 
bid  at  tbe  sale  ordered  to  be  paid 
out  of  the  proceeds.  Ex  parte  Say, 
re  Thornton,  1832.  1  Dea.  & 
Chit.  32.  S.C.  1  Mont.  364. 
Sed  vide  Ex  parte  Williams,  1  Dea. 
8c  Chit.  489.    S.  C.  1  Mont  514. 

Mortgagees  costs  to  be  paid  out  of 
tbe  proceeds  of  the  sale.     Ex  parte 
Browne,  re  Clark,  1 832.     1  Dea.  & 
Cbit.  34.    Sed  vide  Ex  parte  WU- 
hams,  id,  489. 
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Mortgagee  applying  for  leare  to  bid 
must  always  pay  coeta  of  petition, 
nnlett  consent  otherwise.  Ex  parte 
WiiUam,  re  HaU,  1832.  1  Dea.  & 
Chit.  489.     S.  C.  1  Mont.  514. 

An  equitable  mortgagee  of  one  part- 
ner, for  a  debt  due  from  the  other, 
may  prove  his  whole  debt  against 
the  separate  estate  of  that  other 
partner,  and  retain  his  security 
against  the  first. 

IVhere  a  petition  to  prove  is  unne- 
cessary, the  petitioner  is  liable  to 
.  costs.     Ex  parte  Rogers^  re  Parkin^ 
1832.     1  Dea.  &  Chit.  38. 

The  clerk  of  a  creditor,  claiming  as 
equitable  mortgagee,  drew  up  and 
signed  the  memorandum  accom- 
panying the  deposit  of  a  lease  by 
the  bankrupt;  but  it  was  not  signed 
by  the  bankrupt  himself,  nor  was  it 
alleged  that  the  clerk  was  autho- 
rized by  the  bankrupt  to  draw  up 
such  memorandum,  or  that  it  was 
eter  shown  to  the  bankrupt : — 
Held,  under  these  circumstances, 
that  the  equitable  mortgagee  was 
not  entitled  to  the  costs  of  the  sale. 
Ex  parte  Reid,  re  MilU,  1832. 
1  Dea.  &  Chit.  250. 

Where  an  assignee  is  removed  for  the 
benefit  of  the  estate,  he  is  entitled 
to  be  reimbursed  out  of  any  fund 
in  hand,  before  it  is  transferred  to 
the  new  assignee.  Ex  parte  James^ 
re  Daois,  1 832.  1  Dea.  &  Chit.  272. 

A  bankrupt  cannot  petition  to  super- 
sede a  commission  on  the  ground 


of  the  insofficiency  of  the  petitioD- 
ing  creditors'  debt,  when  he  has  lain 
by  two  years  without  adopting  any 
proceeding  for  that  purpose.  A 
petition  is  not  necessarily  dismissed 
with  costs,  because  a  previous  peti- 
tion for  the  same  object  has  been 
also  dismissed,  if  the  dismissal  of 
the  prior  petition  was  on  a  mere 
matter  of  form.  Ex  parte  Hooper^ 
re  Hooper,  1832.  1  Dea.  &  ChiU 
117. 

Where  deeds  relating  to  freehold  and 
leasehold  property  were  deposited 
with  an  equitable  mortgagee,  but 
the  memorandums  accompanying 
the  deposit  merely  related  to  the 
leasehold  property : — ^Held,  that  the 
mortgagee  might  nevertheless  pray 
a  sale  of  the  freehold  as  well  as  the 
leasehold  property,  subject,  how- 
ever, to  the  payment  of  the  costs  of 
the  sale.  Ex  parte  Robinson,  re 
Evans,  1832.     1  Dea.  &  Chit.  1 19. 

Petition  for  keeping  separate  accounts, 
which  might  be  done  under  the 
general  order^  dismissed  with  costs* 
Ex  parte  Green,  re  Holder,  1832. 
1  Dea.  &  Chit.  382. 

On  petition  presented  to  L.  C.  before 
11th  Jan.  1832,  to  supersede,  an 
action  at  law  was  directed  to  try 
validity  of  commission,  costs  re- 
served. Verdict  in  favour  of  peti- 
tioner. A  new  petition  was  there- 
upon presented  to  C.  R.  and 
granted: — Held,  petitioner  was  en- 
titled to  costs  of  both  petitions, 
and  that  C.  R.  had  no  jurisdiction 
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in  question,  whether  the  petitioning 
creditor  could  set  off  the  debt  really 
due  to  him  against  those  costs.  Ex 
parte  Thomas,  re  Thomas,  1832. 
1  Dea.  &  Chit.  443. 

Where  petition  is  ordered  to  stand 
oyer,  and  costs  of  the  day  to  be 
paid  by  petitioner,  it  is  not  usual  to 
draw  up  the  order  :  therefore  non- 
payment of  those  costs  is  not  such 
an  objection  as  prevents  the  peti- 
tioner from  being  heard  on  the 
future  day.  Ex  parte  Clarke^  re 
Sewercrop,  1832.  1  Dea.  &  Chit. 
525.     S.  C.  1  Mont.  503. 

Though  the  appearance  of  a  party  is 
wholly  unnecessary,  yet  if  he  is 
served  with  notice  of  an  intended 
application  to  the  Court,  he  is  en- 
titled to  his  costs  of  appearance  ; 
but  if  he  makes  affidavits  which  are 
unnecessary,  he  must  pay  the  costs 
occasioned  thereby.  Ex  parte  Reid, 
re  Mills,  1 832.    1  Dea.  &  Chit.  322. 

Where  assignee,  on  being  chosen,  ac- 
cepts the  office,  he  can  only  retire 
on  payment  of  costs  of  bis  removal. 
Ex  parte  Watts,  re  Henfrey,  1832. 
1  Dea.  &  Chit.  322. 

An  equitable  mortgagee,  who  ^plies 
for  a  sale,  will  not  be  allowed  the 
costs  of  an  action  at  law  brought 
for  the  mortgage  money.  Ex  parte 
Fletcher,  1882.     1  Mont.  454. 

A  biU  of  costs  for  business  done  under 
a  commission  of  bankruptcy  need 
not  be  delivered,  signed  by  the  at- 


torney, a  month  before  ^.action 
brought  thereon.  Hamilton  v. 
Jones,  1830.    4  Moore  &  P.  869. 

An  attorney  brought  an  action  against 
the  petitioning  creditor,  under  a  com- 
mission of  bankrupt,  for  business 
done  previous  to  the  assignment : — 
Held,  that  notwithstanding  the 
14th  section  of  the  Bankrupt  Act, 
6  Geo.  4.  c.  16.  he  might  main- 
tain the  action  without  proof  that 
his  charges  had  been  allowed  by 
the  commissioners,  according  to  the 
provisions  of  that  section,  as  the 
whole  was  matter  of  investigation 
before  the  taxing  officer.  Fisher  y. 
FUmer,  1831.     5  Car.  &  P.  92. 

After  a  commission  of  bankruptcy 
was  sued  out  against  the  plaintiff, 
the  defendant  signed  judgment  as 
in  case  of  a  uonsuit,  taxed  the  costs, 
and  sued  out  execution.  The  first 
day  of  the  term,  to  which  the  judg- 
ment rehited,  was  before  the  com- 
mission was  issued: — Held,  that 
the  costs  were  not  proveable  under 
the  commission,  as  they  did  not 
constitute  a  debt  till  judgment  was 
actually  signed  3  and  that  although 
the  plaintiff  had  obtained  his  certi- 
ficate, be  was  still  liable  for  such 
costs.  Brough  v.  Adcock,  1831. 
5  Moore  &  P.  678. 

COUNTRY  COMMISSION. 
Bankrupt  has  houses  of  business  at 
L.  &  M.,  majority  of  creditors  liv- 
ing at  M.     Order  necessary  to  ob- 
tain country  commission  at  M.    Ex 
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parte   Wood^    re  Swamgon^    1832. 

1  Dea.  &Chit.410. 

COVENANT. 

By  iDdeDture  of  demise,  reciting  that 
the  lessee  had'  purchased  certain 
fixtures  on  the  premises,  on  condi- 
tion of  their  being  repurchased  as 
after-mentioned,  it  was  agreed  be- 
tween the  lessor  and  lessee,  and  the 
lessor  covenanted,  that  on  the  ex- 
piration or  other  sooner  determina- 
tion of  the  term,  he,  the  lessor, 
should  and  would  take  the  fixtures 
at  such  price  as  they  should  be  ap- 
praised at  by  two  competent  per- 
sons, one  to  be  named  on  each 
side. 

The  lessee  became  bankrupt,  and  his 
assignee  declined  the  lease  (which 
was  delivered  up),  but  he  required 
the  fixtures  to  be  re-purchased,  and 
brought  an  action  of  covenant 
against  the  lessor  for  not  appointing 
an  appraiser:  —  Held,  that  as  by 
6  Geo,  4.  c.  16.  s.  75.  the  bank- 
rupt, on  delivering  up  the  lease,  was 
discharged  from  all  the  covenants 
on  his  part,  performance  of  the  co- 
venant in  question  could  not  be  en- 
forced by  the  assignee  against  the 
lessor.    Kearaay  v.  CarstairSy  1831. 

2  B.&  Ad.  716. 


DAMAGES. 

Assignees  under  6  Geo.  4*  c.  16.  may 
maintain  an  action  for  unliquidated 
damages  which  have  accrued  before 
the  bankruptcy  by  non-performaoce 


of  a  contract.     Wright  ▼.  FaiujiM, 
1831.    2B.  &Ad.727. 

W.  and  T.  arrested  M.   and   S.  for 
debt,  and  sh^tly  afterwards  issued 
a  commission  of  bankruptcy  against 
them,  but,  after  proving  their  debt, 
abandoned  the  conamission,  in  order 
to  proceed  against  the  bail  in  the 
action.     They  then   obtained  the 
joint  note  of  H.  (one  of  the  bail) 
and  of  M.  and  S,,  and  compelled  H. 
to  pay  the  note ;  soon  after  which  a 
second  commission   issued  against 
S>  as  surviving  partner  of  M.   After 
giving  this  note,  the  bail  took  an 
assignment  from  M,  and  S.  of  all 
their  stock  in  trade,  &c.  as  an  in- 
demnity against  the  consequences 
of  becoming  bail : — Held,that  none 
of  these  circumstances  operated  as 
a  forfeiture  of  the  debt  of  W.  and 
T.  vnthin  the  meaning  of  the  8th 
section  of  6  Geo,  4.  c.  16 : — Held, 
also,  that  M.  having  died   before 
adjudication  under  the  first  commis- 
sion, that  commission  became  null 
and  void,  without  any  writ  of  super- 
sedeas.  Quaere,  whether,  in  case  of 
such  a  forfeiture  of  the  debt  by  the 
petitioning  creditor,  this  Court  can 
order  him  to  pay  over  the  amount 
to  the  assignees.    Ex  parte  Chreem, 
re  Madders,  1 832.     1  Dea.  &  Chit. 
230. 


DEBTS  PROVEABLE. 

A  defendant  compromised  an  action 
for  libel,  by  agredng  to  apologise* 
and  pay  the  plaintiff's  costs.    Tlie 
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apology  was  made,  and  a  rule  of 
Court  obtained,  ordering  tbe  de- 
fendant to  pay  the  costs,  amounting 
to  67L  On  default  made,  an  at- 
tachment issued,  and  the  defendant 
was  committed.  While  in  custody 
he  became  bankrupt,  and  obtained 
bis  certificate  : — Held,  that  the  sum 
named  in  the  rule  of  Court  was  a 
debt  which  might  have  been  proved 
under  the  commission,  and  that  the 
defendant  was  entitled  to  be  dis- 
charged out  of  custody.  RUey  v. 
Byrne,  1831.    2  B.  &  Ad.  779. 

After  a  commission  of  bankruptcy 
was  sued  out  against  the  plaintiff, 
the  defendant  signed  judgment  as 
in  case  of  a  nonsuit,  taxed  the  costs, 
and  sued  out  execution.  The  first 
day  of  the  term,  to  which  the  judg- 
ment related,  was  before  the  com- 
mission was  issued  : — Held,  that 
the  costs  were  not  proveable  under 
the  commission,  as  they  did  not 
constitute  a  debt  till  judgment  was 
actually  signed  3  and  that  although 
the  plaintiff  had  obtained  his  certi- 
ficate, he  was  still  liable  for  such 
costs.  Brovgh  v.  Adcack^  1831. 
5  Moore  &  P.  678. 


DECISIONS  OVERRULED. 

Ex  parte  BUHards,  Buck,  220 ;  Ex 
parte  Edwards,  id.  232;  and  Ex 
parte  Marks,  1  G.  &  J.  70,  over- 
ruled. Ex  parte  Thomas,  re  Thomas^ 
1832,  1  Dea.  &  Chit.  443. 

Coldwell  V.  Gregory,  1  Pri.  129,  over- 


ruled by  Enderby  v.  Gilpin,  2  B. 
&  C.  389.  Ex  parte  Chuck,  1 
Mont.  365. 

DEEDS,  REGISTRATION. 

The  want  of  registration  of  a  convey- 
ance invalidates  tbe  deed  as  to  sub- 
sequent purchasers  only,  not  as  to 
assignees  of  the  party  conveying 
property.  Ex  parte  Coles,  re  Rucker, 
1832.     1  Dea.  &  Chit.  100. 

DEEDS,  INSPECTION  OF. 

In  1 81 1  ^.  and  B.  entered  into  a  part- 
nership, which  continued  till  1818, 
when  it  was  dissolved,  and  the  affairs 
wound  up,  except  as  to  some  out- 
standing debts.  In  1 820  a  deed  of 
release  was  executed,  from  which 
these  debts  were  excluded.  Partner- 
ship books  relating  generally  to  these 
and  other  debts  were  all  along  suf- 
fered to  remain  in  tbe  hands  of  A, 
All  the  outstanding  debts  were  sub- 
sequently settled.  In  1 830  B.  was 
declared  bankrupt,  till  which  time 
the  books  were  never  called  for  by 
B.  : — Held,  that  A,  and  6.  never- 
theless continued  tenants  in  com- 
mon in  respect  of  them,  and 
that  the  length  of  time  did  not 
affect  that  relationship,  and,  there- 
fore, although  there  was  uo  charge 
of  fraud  in  the  settled  account,  yet 
the  Commissioner  had  jurisdiction 
to  call  A.  before  him,  and  examine 
him  and  the  books,  relative  to  the 
former  dealings  of  the  bankrupt. 
Ex  parte  Trueman,  re  Martindale, 
1832.     1  Dea.  &  Chit.  464. 
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DELIVERY  UP  OF  CHATTELS. 
Order  made  on  assignees^  though  they 
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did  not  distinctly  repudiate  the  right 
of  property,  for  delivery  of  chattels 
belonging  to  third  party  in  hands 
of  bankrupt.  Ex  parte  Eden,  re 
Jachon,  1832.     1  Mont.  506. 

DEPOSITIONS. 

Depositions  taken  before  Commission- 
ers of  bankrupt  are  conclusive  evi- 
dence of  the  bankruptcy  under  6 
Geo.  4.  c.  16.  s.  92.  though  the 
conversion  for  which  the  assignees 
proved  shall  have  taken  place  after 
the  act  of  bankruptcy;  for  the 
bankrupt  might  have  sustained  an 
action  up  to  the  time  of  issuing  a 
commission;  and  if  after  that 
event  the  assignees  should  recover, 
payments  to  them  by  the  defendant 
would  be  protected  by  sect.  94,  in 
case  the  commission  should  be  af- 
terwards superseded.  Fox  v.  Ma- 
honey,  1831.  2  Tyrwhitt,  285. 
5.C.  2Cromp.  &  J.  325. 

DIVIDEND. 
An  official  assignee  having  sent  to  the 
petitioner  (who  was  employed  un- 
der the  commission  to  sell  part  of 
the  bankrupt's  property)  the  usual 
circular,  that  a  dividend  was  due  on 
his  debt,  cannot  afterwards  refuse 
to  pay  the  same,  upon  the  plea  that 
his  accounts  for  such  business  done 
by  him  are  erroneous.  Ex  parte 
Alexander,  re  Elder ^  1832.  1  Dea. 
&  Chit.  513.    S.C.\  Mont.  503. 


If  bills  anKranting  to  1320/.  be  de- 
livered by  the  drawer  to  the  credi- 
tor as  collateral  security  for  a  debt 
of  4000/.,  and  the  drawer  and  ac- 
ceptor become  bankrupt,  but  the 
estate  of  the  acceptor  prove  solvent, 
the  creditor  is  entitled  to  receive 
20«.  in  the  pound  on  the  bills 
against  the  estate  of  the  acceptor, 
and  also  prove  the  debt  of  4000/., 
and  receive  dividends  in  liquidation 
of  the  remaining  portion  of  his 
debt  under  the  commission  against 
the  drawer.  Ex  parte  Sammon^  re 
Peirsott,  1832.  1  Dea.  &  Chit. 
564. 

fi.  and  G.  carry  on  business  at  Man- 
chester as  commission  agents  under 
the  firm  of  B.  &  Co.  G.  being 
also  a  trader  on  his  own  separate 
account  at  Stockport,  under  the 
firm  of  G.  &  Co.,  and  being  like- 
wise a  partner  with  /.  in  London, 
trading  under  the  firm  of  /.  &  Co., 
and  with  5.  il.  at  Stockport,  trad- 
ing under  the  firm  of  S.  R, ;  B.  & 
Co.  drew  two  bills  upon  ■/.  &  Ca, 
payable  to  the  order  of  B*  &  Co., 
which  /.  and  Co.  accept,  and  which 
are  afterwards  indorsed  by  B,  &  Co., 
G.  &  Co.  and  5.  R. ;  and  of  which 
W»  8c  Co.  became  the  holders  for  a 
valuable  consideration,  without  any 
knowledge  that  G.  was  a  partner  in 
the  house  of  B.  &  Co.,  or  in  that 
of  i/i.  &  Co.  B.  &  G.  and  /.  se- 
verally became  bankrupts.  The 
Judges  were  equally  divided  on  the 
question  whether  IF.  &  Co.  could 
prove  the  amoant  of  the  bills  both 
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against  the  joint  estate  of  B,  &  G, 
and  the  separate  estate  of  G.,  or 
whether  they  must  elect :  hut  held, 
per  tot.  Cur.  that  the  amount  of  di- 
vidends which  had  heen  previously 
declared,  though  not  received  hy 
W.  &  Co.,  under  the  commission 
against  J.,  must  he  deducted  from 
such  proof.  Ex  parte  Moult,  re 
Barrow,  ISSZ.  1  Dea.  &Chit.  44. 
S.  C.  1  Mont.  321.  Judgments  of 
Erskine,  C.  J.  and  Rose,  J.  adopted 
on  rehearing  before  the  Lord  Chan- 
cellor. 

DOCKET. 

Where  a  party  in  the  country  applied 
to  strike  a  docket  and  issue  a  fiat, 
on  14th  January,  on  papers  sent 
from  Worcester,  the  day  after  the 
issuing  of  the  orders  of  the  12th 
January,  which  papers  used  the 
word  "  commission'^  instead  of 
*'  fiat,"  and  upon  the  application 
being  refused  at  the  office,  the 
papers  were  sent  back  to  the  coun- 
try to  be  altered,  and  in  the  mean 
time  another  party  applied  for  and 
struck  a  docket : — Held,  that  the 
first  applicant  was  entitled  to  the 
fiat  upon  his  amended  papers.  Ex 
parte  Lechmere,  re  Stewart,  1832. 
1  Dea.  &  Chit.  10.  S.  C.  1  Mont. 
510. 

When  time  expired  for  opem'ng  a 
commission,  through  the  contri- 
vance of  the  bankrupt,  petitioning 
creditor  obtained  leave  to  strike  a 
new  docket. 


In  case  of  emergency,  a  petition 
will  be  answered  instanter.  Re 
Matthews,  1832.  1  Dea.  &  Chit. 
35.    S.C.  1  Mont.  512. 

Bond  and  affidavit  were  both  on  same 
sheet  of  paper;  bond  duly  sat  out 
the  bankrupt's  description,  but  af- 
fidavit merely  mentioned  his  name : 
— Held  sufficient.  Ex  parte  Grey* 
houme,  1832.     1  Mont.  509. 

DOCK  WARRANTS. 

The  custom  at  the  London  Docks  is 
to  acknowledge  no  title  in  wines 
unless  accompanied  with  posses- 
sion of  dock  warrants  indorsed  by 
the  party  to  whom  they  originally 
issued.  Where  A.  received  war- 
rants from  B,  not  indorsed  by  B., 
and  A.  delivered  and  indorsed 
them  to  C,  who  afterwards  pro- 
cured B.'s  indorsement,  and  A. 
became  bankrupt :  —  Held,  the 
wines  passed  to  C,  though  notice 
of  transfer  to  dock  company,  and 
indorsement  by  B.,  were  subse- 
quent to  the  bankruptcy: — Held 
also,  that  for  want  of  B.*s  indorse- 
ment to  A.,  and  transfer  into  A*9 
name  in  the  company's  books,  A, 
never  had  the  order  and  disposition 
of  them.  Ex  parte  Davenport,  re 
Leech,  1832.    1  Dea.  &  Chit.  397. 

DOUBLE  PROOF. 

B.  &  G,  carry  on  business  at  Man- 
chester as  commission  agents,  under 
the  firm  of  B.  &  Co.,  G.  being  also 
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a  trader  on  his  own  separate  ac- 
count at  Stockport,  under  the  firm 
of  G.  &  Co.,  and  being  likewise  a 
partner  with  /.  in  London,  trading 
under  the  firm  of  /.  &  Co.,  and 
with  S,  R.  at  Stockport,  trading 
under  the  firm  o(S,  A. ;  B,  &  Co. 
drew  two  bills  upon  /.  8c  Co.,  pay- 
able to  the  order  of  B,  &  Co., 
which  /.  &  Co.  accept,  and  which 
are  afterwards  indorsed  by  B,  & 
Co.,  G.  &  Co.  and  S.  R. ;  and  of 
which  W.  &  Co.  became  the  hold- 
ers for  a  valuable  consideration, 
without  any  knowledge  that  G.  was 
a  partner  in  the  house  of  B.  8c  Co., 
or  in  that  of  J.  8c  Co.  B.  8c  G.  and 
/.  severally  became  bankrupt ;  the 
judges  were  equally  divided  on  the 
question  whether  W,  8c  Co.  could 
prove  the  amount  of  the  bills  both 
against  the  joint  estate  of  B.  &  G., 
and  the  separate  estate  of  G.,  or 
whether  they  must  elect : —  But 
held,  per.  tot.  Cur.,  that  the  amount 
of  dividends  which  had  been  pre- 
viously declared,  though  not  re- 
ceived by  W.  8c  Co.,  under  the 
commission  against  /.,  must  be  de- 
ducted from  such  proof.  Ex  parte 
Moult,  re  Barrow,  1832.  1  Dea. 
8c  Chit.  44.  S.  C.  1  Mont.  321. 
Judgment  of  Erakine,  C.  J.  and 
Rjose,  J.  adopted  on  rehearing  be- 
fore the  Lord  Chancellor. 


ELECTION. 

See  also  Lease. 

From  the  10th  to  the  23d  March  is  a 


reasonable  time  for  assignees  to 
elect  whether  they  will  accept  or 
reject  the  bankrupt's  lease.  Ex 
parte  Fletcher,  re  Col&ns,  1832. 
1  Dea.  8c  Chit.  356. 

ELECTION  UNDER  COM- 
MISSION. 

Creditor,  by  petitioning  to  stay  certi- 
ficate, makes  his  election  to  come 
in  under  the  commission  for  every 
proveable  debt  which  may  be 
owing  to  him  from  the  bankrupt, 
and  therefore  the  bankrupt  must 
be  discharged  from  any  action 
pending  against  him  by  creditors 
in  respect  of  any  such  debt,  be- 
fore the  petition  can  be  proceeded 
in.  Ex  parte  Bostock,  re  Wright^ 
1832.     1  Dea.  &  Chit.  383. 

Plaintiff  having  proved  under  a  com- 
mission of  bankrupt  in  1816  : — 
Held,  estopped  to  sue  for  the  same 
debt  afler  the  passing  of  6  Geo,  4. 
c.  16.  s.  59.  though  that  statute 
repeals  49  Geo.  3.  c.  121.  which 
makes  proof  of  a  debt  an  election 
not  to  sue.  Adanu  v.  Bridger, 
1832.     8Bing.  314. 

EMBLEMENTS. 

A  lease  of  lands  contained  a  condition, 
"  that»  if  the  lessee  should  commit 
an  act  of  bankruptcy  whereon  a 
commission  should  issue,  and  he 
should  be  declared  bankrupt,  or  if 
he  should  become  insolvent,  or 
incur  any  debt  upon  which  any 
judgment  should  be  signed,  en- 
tered up,  or  given  against  him,  and 
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on  which  any  writ  of  fieri  facias, 
or  any  other  writ  of  execution, 
'  should  issue,  it  should  be  lawful 
for  the  lessor  to  re-enter  into  the 
demised  premises,  and  "  the  same 
again  to  have,  repossess,  and  enjoy, 
as  in  his  former  estate."  The 
tenant  gave  a  warrant  of  attorney, 
upon  which  judgment  was  entered 
up,  and  his  goods  taken  in  execu- 
tion and  sold,  and  a  commission  of 
bankrupt  afterwards  issued  against 
him.  The  lessor  entered  for  the 
forfeiture : — Held,  that  he  was  en- 
titled to  the  emblements.  Davis 
V.  Elf  ton,  18d0.  4f  Moore  &  P. 
StO. 

ENLARGEMENT  OF  TIME. 

See  also  Time. 

When  the  time  has  expired  for  open- 
ing a  fiat,  the  Court  will  not  grant 
further  time  for  this  purpose  to 
the  petitioning  creditor,  merely  be- 
cause he  has  been  negotiating  for  a 
composition  with  the  general  body 
of  the  creditors.  Ex  parte  Dowton, 
re  Wisden,  1882.  1  Dea.  &  Chit. 
111. 

An  order  to  enlarge  the  time  for  the 
bankrupt's  surrender  is  of  course, 
if  applied  for  six  clear  days  before 
the  day  i^pointed  for  his  surren- 
der. Ex  parte  Rose^  re  Rose^  1882. 
1  Dea.  &  Chit.  87. 

When  bankrupt  abroad,  the  time  for 
his  surrender  will  be  enlarged. 
Ex  parte  Dodds,  re  Dodds,  1 882. 


1  Dea.  &  Chit.  76.    S.  C.  1  Mont. 
506. 

Under  special  circumstances  time  en- 
larged for  opening  a  commission ; 
and  a  petition  was  answered  for  the 
same  day  on  which  the  order  was 
applied  for.  Ex  parte  Moody,  1 832. 
1  Dea.  &  Chit.  84.  S.  C.  1  Mont. 
512. 

Period  of  eight  days,  for  which  a 
petition  was  answered,  allowed  to 
be  enlarged.  Ex  parte  Beardsworth, 
re  Jones,  1832.  1  Dea.  &  Chit. 
869.  * 

Time  of  opening  a  fiat  enlarged, 
where  witness  in  support  of  the 
bankruptcy  keeps  out  of  the  way, 
and  is  summoned  by  the  Commis- 
sioner to  attend  on  a  future  day. 
Ex  parte  Fox,  re  Bennett,  1882.  1 
Dea.  &  Chit.  572. 


EQUITABLE  MORTGAGE. 

See  also  Mortgage — Costs. 

The  clerk  of  a  creditor  claiming  an 
equitable  mortgage  drew  up  and 
signed  the  memorandum  accom- 
panying the  deposit  of  a  lease  by 
the  bankrupt;  but  it  was  not 
signed  by  tlie  bankrupt  himself, 
nor  was  it  alleged  that  the  clerk 
was  authorized  by  the  bankrupt 
to  draw  up  su^h  memorandum,  or 
that  it  was  ever  shown  to  the 
bankrupt:— rHeld,  under  these  cir- 
cumstances, that  the  equitable 
mortgagee  was  not  entitled  to  the 
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costs  of  the  sale.     Ex  pane  ReH 
re  MUU,  \%SZ.     1  Dea.  &  Chit. 

Where  an  equitable  mortgagee,  with 
a  power  of  sale,  had  executed  the 
power  by  putting  up  the  estate  to 
sale,  when  it  was  sold  to  him  for 
900/.  and  he  applied  afterwards  for 
the  usual  order  : — Held,  that  the 
estate  must  be  put  up  at  that  sum. 
Ex  parte  FrancUf  re  Brown,  1832. 
1  Dea.  &  Chit.  274. 

An  equitable  mortgagee  of  one  part- 
ner, for  a  debt  due  from  the  other, 
may  prove  his  whole  debt  against 
the  separate  estate  of  that  other 
partner,  and  retain  his  security 
against  the  first. 

Where  a  petition  to  prove  is  unne* 
cessary,  the  petitioner  is  liable  to 
costs.  Ex  parte  Rodgen^  re  Par- 
kin,  1832.     1  Dea.  &  Chit.  38. 

Costs  of  application  of  mortgagee  to 
bid  at  the  sale  ordered  to  be  paid 
out  of  the  proceeds.  Ex  parte 
Soy,  re  Thomtony  1832.  1  Dea. 
Chit.  32.  5.  C.  1  Mont.  364.  Sed 
vide  Ex  parte  Williams,  1  Dea.  & 
Chit.  489. 

Where  on  application  for  sale  of 
equitable  mortgage  and  liberty  to 
bid,  one  mortgagee  being  also  an 
assignee,  separate  solicitor  must 
be  appointed  for  the  sale,  and  as* 
signees  not  to  have  conduct  of  it. 
Ex  parte  Greenwood,  re  Joy,  1832. 
1  Dea.  &  Chit.  542. 


Where  deeds  relating  to  freehold  and 
leasehold  property  were  deposited 
with  an  equitable  noortgagee,  but 
the  memorandum  accompanying 
the  deposit  merely  related  to  the 
leasehold  property : — Held,  that  the 
mortgagee  might  nevertheless  pray 
a  sale  of  the  freehold  as  well  as 
the  leasehold  property,  subject, 
however,  to  the  payment  of  the 
costs  of  the  sale.  Ex  parte  RMn" 
ton,  re  Evans,  18S2.  1  Dea.  & 
Chit.  119. 

Contrary  to  the  old  practice,  the 
Court  will  not,  in  general,  refer  it 
to  the  Commissioner  to  ascertain 
the  existence  of  an  equitable  mort- 
gage, but  will  themselves  decide 
the  question.  Ex  parte  Smith,  re 
Harrison,  1832.  1  Dea.  &  Chit. 
441.    S.  C.  1  Mont.  514. 

Where  deeds  were  deposited  for  se- 
curing 150/.  to  be  advanced  in 
cash  by  discounting  bills,  and  150/. 
in  goods:  —  Held,  the  security 
could  not  be  extended  to  162/.  for 
cash  advanced  (the  additional  12/. 
being  for  interest  and  stamps  on  a 
renewed  bill,)  although  only  63/. 
was  advanced  in  goods,  but  must 
be  limited  to  the  150/.  in  cash,  and 
63/.  in  goods;  213/.  in  toto.  Ex 
parte  Hannen,  re  Trans/ield,  1832. 
1  Dea.  &  Chit.  407. 

Where  an  equitable  mortgagee  of 
leasehold  property  applied  for  a 
sale,  the  Court  refused  to  order 
him  to  indemnify  the   ass^oees 
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against  any  breach  of  covenants  in 
the  lease ;  but  gave  the  assignees 
time  to  consider  whether  they 
would  accept  or  reject  the  lease. 
Ex  parte  Fletcher,  re  Collins,  1882. 
1  Dea.  &  Chit.  dl8. 

Where  A,  accepted  bills  for  the  ac- 
commodation of  B.,  and  B,  depo- 
sited title-deeds  of  A.*s  with  C, 
the  holder  of  the  bills,  as  security 
for  their  payment,  a  letter  from  A. 
to  C.  referring  to  the  existence  of 
the  debt,  and  saying  "  the  security 
you  hold  is  a  great  deal  more  than 
you  hold  acceptances  for  on  my 
account,  my  real  account  is  not 
more  than  half  you  hold,  but 
you  have  full  security  for  all  and 
more :" — Held,  a  sufficient  acknow- 
ledgment of  the  security  to  the 
full  amount  of  bills,  though  B.  had 
no  direct  authority  to  pledge.  Ex 
parte  Skinner,  re  Bell,  1832.  1 
Dea.  &  Chit.  403. 

An  equitable  mortgagee  who  applies 
for  a  sale  will  not  be  allowed  the 
costs  of  an  action  at  law  brought 
for  the  mortgage  money.  Ex  parte 
Fletcher,  1882.     1  Mont.  454. 


EVIDENCE. 

Where  original  petition  is  filed  and 
affidavits  put  in,  and  then  petition 
is  amended  by  adding  the  name  of 
another  party  as  respondent,  those 
affidavits  cannot  be  read  against 
him.      Ex  parte    Mascarenas,    re 
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Dawson,  1832.     1    Dea.  &  Chit. 
507. 

Qtuere,  Whether  the  adjudication  need 
be  enrolled  under  6  Geo.  4.  and  1 
&  2  Will.  4.  in  order  to  be  evidence 
on  a  trial  at  nisi  prius ;  but  to  avoid 
the  difficulty,  the  Court  allowed 
the  assignees  to  have  the  proceed- 
ings in  order  to  inrol  the  adjudica- 
tion. Ex  parte  Bowde^,  re  Bush, 
1882.     1  Dea.  &  Chit.  453. 

Affidavit  of  petitioning  creditor  may 
be  read  in  opposition  to  petition  to 
supersede.  Ex  parte  Lowley,  re 
Lawley,  1 832.  1  Dea.  &  Chit.  460. 
S,C.  1  Mont.  519. 

The  party  upon  whom  the  affirmative 
of  an  issue  lies  must  call  the  witness 
who  proves  that  affirmative.  Ex 
parte  Palmer,  re  Palmer,  1832. 
1  Dea.  &  Chit.  372. 

A  witness  cannot  be  cross-examined 
for  the  purpose  of  contradicting 
bim,  except  on  points  relevant  to 
the  issue.  Ex  parte  Palmer,  re 
Palmer,  1832.  1  Dea.  &  Chit.  373. 

In  order  to  let  in  the  declarations  of 
the  bankrupt,  in  proving  an  act  of 
bankruptcy,  what  the  bankrupt  says 
must  be  connected  or  contempo- 
raneous with  the  act  itself.  Ex 
parte  Palmer,  re  Palmer,  1832. 
1  Dea.  &  Chit.  373. 

Notice  of  an  intention  to  read  certain 
parts  of  the  proceedings  prevents 
other  parts  being  read.  Ex  parte 
Langley,  1 83 1 .     1  Mont.  355. 
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In  an  action  for  maliciously  suing  out 
a  commission  of  bankrupt,  it  must 
be  averred  and  proved  that  the 
commission  was  superseded  before 
the  commencement  of  the  action  : 
and  if  this  fact  be  not  proved,  the 
plaintiff  ought  to  be  nonsuited, 
though  it  was  not  averred  in  the 
declaration,  and  though  the  de- 
fendant, who  might  have  demurred 
for  the  omission,  has  not  done  so. 
WhUworth  V.  HaU,  1831.  2  B.  & 
Ad.  695. 

Parol  evidence  of  any  thing  that  a 
bankrupt  says  at  the  time  of  his 
last  examination,  cannot  be  received, 
although  it  should  appear  that  no 
part  of  what  he  said  was  taken  down 
in  writing.  Rex  v.  Walters,  1831. 
5  Car.  &  P.  138. 

An  attorney  brought  an  action  against 
the  petitioning  creditor  under  a 
commission  of  bankrupt,  for  busi- 
ness done  previous  to  the  assign- 
ment:— Held,  that  notwithstanding 
the  l4th  section  of  the  Bankrupt 
Act  (6  Geo,  4,  c.  16.),  he  might 
maintain  the  action  without  proof 
that  his  charges  had  been  allowed 
by  the  commissioners,  according  to 
the  provisions  of  that  section,  as  the 
whole  was  matter  of  investigation 
before  the  taxing  officer.  Fisher  v. 
Fibner,  1831.     5  Car.  &  P.  92. 

Depositions  taken  before  commis- 
sioners of  bankrupt  are  con- 
clusive evidence  of  the  bankruptcy 
under    6    Geo,    4.    c.  16.  s.  92. 


though  the  conversion  for  which 
the  assignees  proceed  shall  have 
taken  place  after  the  act  of  bank- 
ruptcy $  for  the  bankrupt  might 
have  sustained  an  action  up  to  the 
time  of  issuing  a  commission,  and 
if  after  that  event  the  assignees 
should  recover,  payments  to  them 
by  the  defendant  would  be  protected 
by  8.  94,  in  case  the  commisiioii 
should  be  afterwards  superseded. 
Fox  v.  Mahony,  1831 .  2  Tyrwhitt, 
285.     S.C.  2  Cxomp.  &  J.  325. 

The  45th  section  of  the  statute 
6  Geo.  4.  c.  16.  imposes  a  penalty 
on  the  provisional  assignee,  if  he 
does  not  deliver  up  the  bankrupt's 
estate  to  the  ultimate  assignee. 
The  67th  section  enacts,  that  the  suit 
is  not  to  abate  on  the  death  of  an 
assignee,  but  that  it  may  be  prose- 
cuted in  the  name  of  the  new  as- 
signee 3  and  by  the  100th  section^ 
the  sum  recovered  for  a  penalty 
under  the  act  is  to  be  divided  among 
the  creditors.  An  assignee  having 
died,  and  a  suggestion  of  his  death 
entered  upon  the  record: — Held, 
that  the  succeeding  assignee  was 
entitled  to  proceed  in  a  suit  which 
had  been  commenced  by  his  prede- 
cessor against  the  provbionai  as- 
signee for  a  penalty: — Held,  also^ 
that  as  the  assignment  to  the  pro- 
visional assignee  was  recited  in  the 
assignment  to  the  second  assignee, 
it  was  not  incumbent  on  the  plain- 
tiff to  produce  it  in  evidence.  Boies 
V.  Siurges,  1831.  5  Moore  &  P. 
568. 


Examination. 

EXAMINATION 

Generaliy  and  vvod  voce. 
The  Court  of  Review  has  power  to 
examine  the  banknipt  vixd  voce  on 
his  petition  to  supersede  the  com- 
mission. Ex  parte  Palmer,  re  Palmer ^ 
1832.  1  Dea.  &  Chit.  375.  See 
S{^€rY.  Gamett,  4  Moore  cSc  P.  734. 

Course  of  proceeding  and  rules  of  evi- 
dence on  a  vivd  voce  examination  on 
a  bankrupt's  petition  to  supersede. 
Ex  parte  Palmer^  re  Palmer,  1832. 
1  Dea.  &  Chit.  371. 

Court  has  power  under  1  &  2  WUl.  4. 
c.  56.  s.  38.  after  hearing  case 
partly  bj  aflldavit,  to  exAUiDe  vmd 
voce  parties  who  have  made  affi- 
davits. Ex  parte  PdUneTyre  Palmer, 
1832.  1  Dea.  &  Chit.  341.  S.C. 
1  Mont^  497. 

When  the  Court  is  not  satisfied  as  to 
the  facts  sworn  to  in  affidavits^  it 
will  order  the  deponent  to  be  ex- 
amined mod  voce.  Ex  parte  Howell, 
re  Stcddart;  Ex  parte  TimbreU,  re 
Stoddart,  1832.  1  Dea.  &  Chit.  358. 

The  examination  of  a  third  person  by 
commissioners  is  not  evidence  for 
the  formation  of  their  judgment, 
but  merely  a  brief  to  enable  them 
to  interrogate  the  witness.  Re 
John  Goodwm,  1832.  1  Mont.  304. 

Upon  an  application  for  an  order  to 
examine  the  parties  to  a  petition  as 
witnesses  on  the  trial  of  an  issue, 
the  Lord  Chancellor  declined  to 
make  such  order.  Re  Christiey  1 832. 
]  Dea.  &  Chit.  290. 
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On  vivd  voce  examination  of  witness, 
if  two  assignees  appear  not  in  ad- 
verse interest  by  different  counsel, 
only  one  counsel  can  examine  the 
witness.  Ex  parte  Timhrell,  re 
Stoddart,  1 832.     1  Mont.  506. 


EXECUTORS. 

Commissioners  have  no  power  under 
6  Geo.  4.  c.  16.  ss.  33  &  34.  to  ex- 
amine the  executor  of  a  debtor  to 
bankrupt  as  to  amount  of  the  assets 
that  have  come  to  the  hands  of 
such  executor.  Ex  parte  Solarte^ 
re  Alzedo,  1832.  1  Dea.  &  Chit. 
311.    iS*.  C.  1  Mont.  495. 

One  of  three  executors  becoming 
bankrupt,  the  two  others  may 
prove  against  his  estate.  Ex  parte 
Brawnt  1B32.    1  Dea.  &  Chit.  118. 

EXPUNGING  PROOF. 

Petition  to  stay  certificate  and  ex- 
punge creditors  names  from  it  who 
have  signed  it,  on  ground  that  he 
had  been  previously  satisfied  his 
debt,  must  be  served  on  the  cre- 
ditor. Ex  parte  Bostock,  re  Wright ^ 
1832.     1  Dea.  &  Chit.  383. 

This  Court  will  not  expunge  a  proof 
merely  because  a  creditor  has  in- 
stituted process  in  a  foreign  coun- 
try for  the  recovery  of  his  debt,  in 
the  absence  of  all  evidence  as  to 
the  nature  of  the  process  abroad. 
Ex  parte  Coterworth,  re  Vanzeller, 
1832.  1  Dea.  &  Chit.  281. 
R  r2 
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Id  an  action  for  maliciously  suing  out 
a  commission  of  bankrupt^  it  must 
be  averred  and  proved  that  the 
commission  was  superseded  before 
the  commencement  of  the  action  : 
and  if  this  fact  be  not  proved,  the 
plaintiff  ought  to  be  nonsuited, 
though  it  was  not  averred  in  the 
declaration,  and  though  the  de- 
fendant, who  might  have  demurred 
for  the  omission,  has  not  done  so. 
WhitxDorth  v.  HaU,  1831.  2  B.  & 
Ad.  695. 

Parol  evidence  of  any  thing  that  a 
bankrupt  says  at  the  time  of  his 
last  examination,  cannot  be  received, 
although  it  should  appear  that  no 
part  of  what  he  said  was  taken  down 
in  writing.  Rex  v.  Walters,  1831. 
5  Car.  &  P.  138. 

An  attorney  brought  an  action  against 
the  petitioning  creditor  under  a 
commission  of  bankrupt,  for  busi- 
ness done  previous  to  the  assign- 
ment:— Held,  that  notwithstanding 
the  l4th  section  of  the  Bankrupt 
Act  (6  Geo,  4.  c.  16.),  he  might 
maintain  the  action  without  proof 
that  his  charges  had  been  allowed 
by  the  commissioners,  according  to 
the  provisions  of  that  section,  as  the 
whole  was  matter  of  investigation 
before  the  taxing  officer.  Fisher  v. 
F^ner,  1831.     5  Car.  &  P.  92. 

Depositions  taken  before  commis- 
sioners of  bankrupt  are  con- 
clusive evidence  of  the  bankruptcy 
under    6    Geo.    4.    c.  16.  s.  92. 


though  the  conversion  for  which 
the  assignees  proceed  shall  have 
taken  place  after  the  act  of  bank- 
ruptcy 3  for  the  bankrupt  might 
have  sustained  an  action  up  to  the 
time  of  issuing  a  commission,  and 
if  after  that  event  the  assignees 
should  recover,  payments  to  them 
by  the  defendant  would  be  protected 
by  8.  94,  in  case  the  commission 
should  be  afterwards  superseded. 
Fox  V.  Makony,  1831.  2Tyrwhitt, 
285.     S.C.  2  Cromp.  &  J.  325. 

The  45th  section  of  the  statute 
6  Geo.  4.  c.  1 6.  imposes  a  penalty 
on  the  provisional  assignee,  if  he 
does  not  deliver  up  the  bankrupt's 
estate  to  the  ultimate  assignee. 
The  67th  section  enacts,  that  the  suit 
is  not  to  abate  on  the  death  of  an 
assignee,  but  that  it  may  be  prose- 
cuted in  the  name  of  the  new  as- 
signee; and  by  the  100th  section, 
the  sum  recovered  for  a  penalty 
under  the  act  is  to  be  divided  among 
the  creditors.  An  assignee  having 
died,  and  a  suggestion  of  his  death 
entered  upon  the  record: — Held, 
that  the  succeeding  assignee  was 
entitled  to  proceed  in  a  suit  which 
had  been  commenced  by  his  prede- 
cessor against  the  provisional  as- 
signee for  a  penalty: — Held,  also, 
that  as  the  assignment  to  the  pro- 
visional assignee  was  recited  in  the 
assignment  to  the  second  assignee, 
it  was  not  incumbent  on  the  plain- 
tiff to  produce  it  in  evidence.  Bates 
V.  Sturges,  1831.  5  Moore  &  P. 
568. 
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EXAMINATION 

Generally  and  vivd  voce. 
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The  Court  of  Review  has  power  to 
examine  the  bankrupt  vkd  voce  on 
his  petition  to  supersede  the  com- 
mission. Ex  parte  Palmer,  re  Palmery 
1832.  1  Dea.  &  Chit.  375.  See 
Sojferv.  Garnet t,  4  Moore  ^  P.  734. 

Course  of  proceeding  and  niies  of  evi- 
dence on  a  viod  voce  examination  on 
a  bankrupt's  petition  to  supersede. 
Ex  parte  Palmery  re  Palmer,  1832. 
1  Dea.  &  Chit.  371. 

Court  has  power  under  1  &  2  Will.  4. 
c.  56.  s.  38.  after  hearing  case 
partly  by  aflldavit,  to  examiDe  vwd 
voce  parties  who  have  made  affi- 
davits. Ex  parte  Palmer^  re  Palmer, 
1832.  1  Dea.  &  Chit.  341.  S.C. 
1  Mont^  497. 

When  the  Court  is  not  satisfied  as  to 
the  facts  sworn  to  in  affidavits^  it 
will  order  the  deponent  to  be  ex- 
amined vivd  voce.  Ex  parte  Howell, 
re  Stoddart;  Ex  parte  Timbrell,  re 
Stoddart,  1 832.  1  Dea.  &  Chit.  358. 

The  examination  of  a  third  person  by 
commissioners  is  not  evidence  for 
the  formation  of  their  judgment, 
but  merely  a  brief  to  enable  them 
to  interrogate  the  witness.  Re 
John  Goodnm,  1832.  1  Mont.  304. 

Upon  an  application  for  an  order  to 
examine  the  parties  to  a  petition  as 
witnesses  on  the  trial  of  an  issue, 
the  Lord  Chancellor  declined  to 
make  such  order.  Re  Christie^  1 832. 
1  Dea.  &  Chit.  290. 


On  vivd  voce  examination  of  witness, 
if  two  assignees  appear  not  in  ad- 
verse interest  by  different  counsel, 
only  one  counsel  can  examine  the 
witness.  Ex  parte  Timbrellt  re 
Stoddart,  1832.     1  Mont.  506. 


EXECUTORS. 

Commissioners  have  no  power  under 
6  Geo,  4.  c.  16.  as.  33  &  34.  to  ex- 
amine the  executor  of  a  debtor  to 
bankrupt  as  to  amount  of  the  assets 
that  have  come  to  the  hands  of 
such  executor.  Ex  parte  Solarte, 
re  AhedOy  1832.  1  Dea.  &  Chit. 
311.    S.C.\  Mont.  495. 

One  of  three  executors  becoming 
bankrupt,  the  two  others  may 
prove  against  his  estate.  Ex  parte 
Brawny  1 832.    1  Dea.  &  Chit.  118. 

EXPUNGING  PROOF. 

Petition  to  stay  certificate  and  ex- 
punge creditors  names  from  it  who 
have  signed  it,  on  ground  that  he 
had  been  previously  satisfied  his 
debt,  must  be  served  on  the  cre- 
ditor. Ex  parte  Bosiock,  re  Wrighty 
1832.     1  Dea.  &  Chit.  383. 

This  Court  will  not  expunge  a  proof 
merely  because  a  creditor  has  in- 
stituted process  in  a  foreign  coun- 
try for  the  recovery  of  his  debt,  in 
the  absence  of  all  evidence  as  to 
the  nature  of  the  process  abroad. 
Ex  parte  Cotesworthy  re  Vanzeller, 

1832.     1  Dea.  &  Chit.  281. 
rr2 
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EXTINGUISHMENT. 

Covenant  for  rent.     Plea,  that  before 
the  rent  became  due,  the  defend- 
ants, by  deed,  assigned  all   their 
interest  in  the  demised  premises  to 
A.  B,,  subject  to  the  payment  of 
the  rent  and  performance  of  the 
covenants  contained  in  the  lease ; 
and  that  he,   by  the  assignment, 
covenanted  to    pay  the  rent  and 
perform  the  covenants  contained 
in  the  lease;  that  the  defendants 
delivered  the  lease  to  him,  and  he 
accepted  the  same,  and  entered  on 
the  premises  by  virtue  of  the  as- 
signment:   the  plea  then   stated, 
that  A*B,  became  bankrupt,  and 
that  the  arrears  of  rent  accrued 
after  tlie  date  of  the  commission ; 
that  the  assignee  of  his  estate  de- 
clined the  lease,  and  that  the  bank- 
rupty  within   fourteen  days  after 
notice  of  that  fact,  delivered  up 
such  lease  to  the  plaintiffs,  devisees 
of  the  reversions: — Held,  upon  de- 
murrer, that  the  pica  was  bad,  in- 
asmuch as  the  statute  6  Geo.  4. 
c.  16.  s.  75,  did  not  put  an  end  to 
the  lease,  but  merely  discharged 
the  bankrupt  from  any  subsequent 
payment  of  the  rent  or  observance 
of  the  covenants.  Manning  v.  FUght, 
1832.     3  Bam.  &  Adol.  211. 

FEME  COVERT. 

The  wife  of  a  convicted  felon  sen- 
tenced to  transportation  beyond  the 
seas  for  the  term  of  fourteen  years, 
but  removed  to  and  confined  on 
board  one  of  the  hulks  in  this  coun- 
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try,  is  liable  to  be  made  a  bank- 
rupt, if  she  trade  on  her  own  ac- 
count, although  she  is  in  the  habit 
of  visiting  her  husband  and  holding 
communications  with  him  during 
his  confinement.     Ex  parte  Franks 

1831.  6  Moore  &  P.  1. 

FIAT. 

Set  aUo  CoincissioK — Opening  Com* 
MISSION  AND  Fiat. 

Order  necessary  to  enable  same  party 
to  issue  a  new  fiat,  where,  from 
mistake  in  former,  it  had  not  been 
prosecuted  in  time.     Re  EdvoanUt 

1832.  1  Dea.  &  Chit.  531. 

The  Court  refused  leave  to  amend  a 
fiat  which  had  been  opened,  on  ac- 
count of  a  slight  misdescription  of 
the  bankrupt's  residence.  Ex  parte 
Todd,  re  Jenner,  1832.  1  Dea.  & 
Chit.  319.     S.C.  1  Mont.  455. 

How  a  fiat  may  be  amended.  Re 
Walker,  1 832.    1  Dea.  &  Chit.  381 . 

Fiat  amended,  no  proceedings  having 
taken  place  under  it.  Re  Graham, 
1832.     1  Dea.  &  Chit.  458. 

Where  a  joint  fiat  issues  against  A, 
and  B,i  and  the  debt  is  separate,  it 
is  void,  and  the  subsequent  super- 
seding it  as  to  A.  cannot  make  it 
good  as  a  separate  fiat  as  to  fi. 
In  such  case  a  petition  praying  to 
supersede  against  B.  need  not  state 
the  objection  that  is  relied  on.  Ex 
parte  Clarke,  re  Clarke,  1832.  1 
Dea.  &  Chit.  544. 

Where  a  party,  by  pretence  of  coming 
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into  proposed  arrangements  with 
other  creditors,  protracts  the  pro- 
secution of  a  fiat  over  the  fourteen 
days,  and  then  applies  for  a  new 
fiat  and  to  supersede  first,  even  if 
such  second  fiat  be  granted.  Court 
will  supersede  second,  and  order 
first  to  stand;  d  fortiori,  if  second 
be  not  in  fact  granted,  but  first  is 
proceeded  with,  Court  will  sustain 
the  first  under  such  circumstances. 
Ex  parte  Baker,  re  Sell,  1832.  1 
Dea.  &  Chit.  538. 

When  time  expired  for  opening  a  com- 
mission, through  the  contrivance  of 
the  bankrupt,  petitioning  creditor 
obtained  leave  to  strike  a  new 
docket: — In  case  of  emergency, 
petition  will  be  answered  instanter. 
Re  Matthaos,  1832.  1  Dea.  & 
Chit.  35,     S,C.  1  Mont.  512. 

Where  all  the  creditors  lived  in  Lon- 
don, except  two,  a  London  fiat  was 
directed,  instead  of  the  country 
commission  already  issued;  which 
last  was  ordered  to  be  impounded. 
Ex  parte  Johnson,  1 832 .  1  Dea.  8c 
Chit.  221. 

Fiat  unopened  allowed  to  be  taken  off 
file  to  amend.     Re  Walker,  1832. 
1  Mont.  510. 

FIXTURES. 

Quare.  Whether  fixtures  are  within 
the  72d  section  of  the  Bankrupt 
Act.  Ex  parte  Austin,  re  King, 
1832.     1  Dea.  &  Chit.  207, 


A  lessee  of  a  mill  and  steam  engine 
covenanted  to  repair,  reasonable 
wear  and  tear  excepted.  During 
the  lease  he  added  both  to  the 
heighth  and  extent  of  the  mill,  and 
removed  all  the  works  of  the  en- 
gine, except  the  fly-wheel,  fly- 
wheel shaft,  and  boiler,  and  attached 
to  them  a  new  engine  of  greater 
power: — Injunction  granted  to  re- 
strain the  assignees  of  the  lessee, 
who  had  become  bankrupt,  from 
removing  the  parts  of  the  new 
building  and  the  new  parts  of  the 
engine,  subject  to  an  action  to  be 
brought,  by  the  lessors,  to  try  the 
right.  Sunderland  v.  Newton,  1830. 
3  Sim.  450. 

FOREIGN  PROCESS. 

This  Court  will  not  expunge  a  proof 
merely  because  a  creditor  has  in- 
stituted process  in  a  foreign  coun- 
try for  the  recovery  of  his  debt,  in 
the  absence  of  all  evidence  as  to 
the  nature  of  the  process  abroad. 
Ex  parte  Cotesworth,  re  Vanzeller, 
1832.     1  Dea.  &  Chit.  281. 

FORFEITURE. 

In  a  marriage  settlement  where  part 
of  the  trust  fund  consists  of  the 
wife's  fortune,  a  limitation  to  the 
,  husband  until  bankruptcy,  and  upon 
that  event  for  the  benefit  of  the 
wife  and  children,  is  valid  to  the 
extent  of  the  wife's  proportion  of 
the  fund.  Lester  v.  Garland,  1832. 
1  Mont.  471. 
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General  Orders. 


A  testator  bequeathed  the  dividends  of 
certain  stocks  to  his  nephew^  solely 
for  the  maintenance  of  himself  and 
his  family^  declaring  that  such  divi- 
dends should  not  be  capable  of 
being  charged  with  his  debts  or 
engagements,  and  that  he  should 
have  no  power  to  charge,  assign, 
anticipate,  or  encumber  them ;  but 
that  if  be  should  attempt  so  to  do, 
or  if  the  dividends,  by  bankruptcy, 
insolvency,  or  otherwise,  should  be 
assigned  or  become  payable  to  any 
other  person,  or  be  or  become  ap- 
plicable to  any  other  purpose  than 
for  the  maintenance  of  the  nephew 
and  his  family,  his  interest  therein 
should  cease,  and  the  stock  be  held 
upon  trusts  for  his  children.  Long 
subsequently  to  the  date  of  the  will, 
and  a  few  week's  prior  to  a  codicil 
confirming  it,  the  nephew  took  the 
benefit  of  the  Lords' Act,  (1  Geo.  4. 
c.  119.)  in  the  usual  way,  and  some 
years  afterwards  the  testator  died  :— 
Held,  that  this  insolvency  operated 
as  a  forfeiture  of  the  life- interest 
given  to  the  nephew  by  the  will. 
Yamold  v.  Moorkouse,  1 830.  1  Russ. 
&  M.  364. 

Where  stock  was  given  upon  trust  for 
A.  for  life,  and  after  his  decease  for 
his  children,  with  a  proviso  that 
A>s  life-interest  should  not  be  sub- 
ject to  any  alienation  or  disposition, 
by  sale,  mortgage,  or  otherwise,  in 
any  manner  whatsover ;  and  in  case 
he  should  charge  or  affect  to  charge, 
affect,  or  incumber  the  same,  such 


mortgage,  sale,  or  other  dispositian, 
so  made  by  him,  should  operate  as 
a  complete  forfeiture  thereof,  and 
the  same  should  devolve  upon  the 
persons  next  entitled : — Held,  that 
on  A.*9  bankruptcy,  his  life-interest 
passed  to  his  assignees  to  the  ex- 
clusion of  his  children.  Lear  v. 
Leggett,  1 830.     1  Russ.  &  M.  690. 

FORMS. 
See  the  List,  Appendix  xxxviL 

FRAUDULENT  PREFERENCE. 

Where  a  creditor  alleges  there  has 
been  a  fraudulent  preference,  the 
Court  will,  on  his  petition,  send  the 
case  for  inquiry  before  the  Com- 
missioners, the  creditor  undertak- 
ing to  pay  the  costs  of  such  inquiry. 
Ex  parte  BUlingy  re  Lucas,  1832. 
iDea.  &Chit.  in. 

Under  6  Geo.  4.  c.  16.  a  tranrfer  of 
goods  in  satisfaction  of  a  bond  fide 
debt,  made  voluntarily,  and  in  con- 
templation of  bankruptcy,  is  an  act 
of  bankruptcy,  and  not  protected 
by  the  81st  section,  though  made 
more  than  two  months  before  a 
commission  issues.  Beomi  v.  Nunm^ 
1832.    9  Bing.  107. 

GENERAL  ORDERS. 

See  Appendix,  xxiii— Ivii. 

The  Court  has  resolved  to  adhere 
most  strictly  to  the  rule  followed 
in  the  Courts  of  common  law,  viz. 
to  strike  out  every  petition  when 
the  parties  do  not  appear.    If  the 
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petitioner  only  appears,  the  cause 
to  be  heard;  and  if  respondent 
only  is  present,  then  the  petition 
to  be  dismissed.  General  Order, 
18d£.     1  Mont.  456. 

GENERAL  ORDERS,  CON- 
STRUCTION OF. 

Where  a  party,  by  pretence  of  coming 
into  proposed  arrangements  with 
other  creditors,  protracts  the  pro- 
secution of  a  fiat  over  the  14  days, 
and  then  applies  for  a  new  fiat  and 
to  supersede  the  first,  even  if  such 
second  fiat  be  granted.  Court  will 
supersede  second,  and  order  first 
to  stand;  dfortiorif  if  second  be 
not  in  fact  granted,  but  first  is  pro- 
ceeded with.  Court  will  sustain  the 
first  under  such  circumstances.  Ex 
parte  Baker,  re  Sell,  1 SS2.  1  Dea. 
&  Chit.  5$$. 

It  is  no  objection  to  the  granting  the 
certificate  that  the  date  of  the  sig- 
natures was  attached  by  a  third 
person,  if  it  be  so  done  before  the 
creditor  signs  his  name. 
General  orders  may  be  dispensed 
with  under  circumstances,  in  dis- 
cretion of  Court.  Es  parte  Rey- 
nolds, re  Reynolds,  ISS2.  1  Dea. 
&  Chit.  459.    S.  C.  1  Mont  50a. 

The  General  Order  8  March  1794 
does  not  authorize  the  Commission- 
ers to  order  a  sale  of  an  estate  on 
which  an  annuity  is  charged,  for 
payment  of  the  value  of  the  annuity. 
Re  Delves,  1831.     1  Mont.  492. 


HEARING,  POSTPONEMENT. 

The  late  receipt  of  affidavits,  and 
consequent  non-delivery  of  briefs 
to  counsel,  is  no  cause  for  putting 
off  a  petition,  as  the  briefs  ought 
to  have  been  delivered  without 
waiting  for  the  affidavits.  Ex  parte 
BeU,  re  Smith,  1882.  1  Dea.  & 
Chit.  496. 

HUSBAND  AND  WIFE. 

Where  a  bankrupt,  in  consideration 
of  his  wife's  fortune,  gave  a  bond 
to  trustees  to  pay  them  3000/., as  to 
which  by  the  terms  of  a  settlement 
it  was  declared  that  the  bankrupt 
should  be  entitled  to  the  interest 
during  his  life^  and  after  his 
death  the  principal  was  to  go  to 
his  wife,  and  the  bankrupt  made 
default  in  the  payment  of  his  mo- 
ney : — Held,  that  the  trustees  might 
prove  for  3000/.,  and  that  the  in- 
terest upon  the  dividends  to  be  re- 
ceived under  such  proof  should 
accumulate  until  the  3000/.  should 
be  realized ;  after  which,  but  not 
before,  the  interest  might  be  paid 
to  the  assignees  for  the  benefit  of 
the  creditors.  Ex  parte  Turpin,  re 
Brown,  1 832.  1  Dea.  &  Chit.  1 20. 
S.  C.  1  Mont.  443. 

Where  the  contingency  depends  upon 
the  separation  of  husband  and  wife» 
and  of  a  widow's  not  marrying,  it 
is  not  within  6  Geo.  4.  c.  16.  s.  56. 
Ex  parte  Davis,  re  fVentxoorth,  183U 
1  Mont.  297. 


612  Impertinence. 

IMPERTINENCE. 

The  Court  will  not,  before  hearing  of 
petition,  decide  whether  imperti- 
nent matter  exist  in  affidavits:  Court 
came  to  the  same  determination  in 
Ex  parte  Amsby,  re  Lord,  7  Novem- 
ber ISS^.  Mr.  fFright  applied: 
but  secus  as  to  scandalous  matter. 
Ex  parte  Williamson^  re  Williamson^ 
1832.     1  Dea.  &  Chit.  529. 

INDEMNITY. 
Where  equitable  mortgagee  of  lease- 
hold property  applied  for  sale^  the 
Court  refused  to  order  him  to  in- 
demnify the  assignees  against  any 
breach  of  covenants  in  lease,  but 
gave  them  time  to  accept  or  reject. 
Ex  parte  Fletcher,  re  Collins,  1832. 
1  Dea.  &  Chit.  318. 

INDICTMENT. 

A  bankrupt  is  not  indictable  on  the 
statute  6  Geo,  4.  c.  16.  s.  112.  for 
concealing  his  books,  till  after  he 
has  concluded  his  last  examination. 
Rex  V.  Walters,  1831.  5  Car.  & 
P.  138. 

Whether,  on  such  an  indictment,  the 
petitioning  creditor  is  a  competent 
witness  to  prove  the  petitioning 
creditor's  debt.  Qwere.  Rex  v. 
Walters,  1831.     5  Car.  &  P.  138. 

INJUNCTION. 

A  lessee  of  a  mill  and  steam-engine 
covenanted  to  repair^  reasonable 
wear  and  tear  excepted.  During 
the  lease  he  added  both   to   the 
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height  and  extent  of  the  mill,  and 
removed  all  the  works  of  the  en- 
gine, except  the  fly-wheel,  fly-wheel 
shaft,  and  boiler,  and  attached  to 
them  a  new  engine  of  greater 
power.  Injunction  granted  to  re- 
strain the  assignees  of  the  lessee* 
who  had  become  bankrupt,  from  re- 
moving the  parts  of  the  new  build- 
ing, and  the  new  parts  of  the  en- 
gine, subject  to  an  action  to  be 
brought  by  the  lessors  to  try  the 
right.  Sunderland  v.  Newton^  1 830. 
3  Sim.  450. 


INROLMENT. 

Quare,  Whether  the  adjudication  need 
be  inrolled  under  6  Geo.  4.  and  I 
&  2  WHl,  4.  in  order  to  be  evidence 
on  a  trial  at  nisi  prius,  but  to  avoid 
the  difficulty  the  Court  allowed  die 
assignees  to  have  the  proceedings 
in  order  to  inrol  the  adjudication. 
Ex  parte  Bowden,  re  Bush,  1832. 
1  Dea,  &  Chit.  453. 

One  of  two  assignees  petitioned  that 
his  co-assignee,  or  the  solicitor  to 
the  commission,  (one  of  whom  had 
the  custody  of  the  proceedings,) 
might  inrol  them,  pursuant  to  6 
Geo.  4.  c.  16.  s.  96.— Held,  that 
before  he  petitioned  for  this  pur- 
pose, he  ought  first  to  have  applied 
to  the  co-assignee,  or  solicitor,  to 
produce  the  proceedings  at  the 
office  for  inrolment.  Ex  parte 
Evans,  re  Ford,  1832.  1  Dea.  & 
Chit.  353. 


Insolvency, 

INSOLVENCY. 

A  testator  beqaeathed  the  dividends  of 
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INSURANCE  COMPANY. 
A  letter  to  the  secretary  of  an  insu- 


certain  stock  to  his  nephew^  solely 
for  the  maintenance  of  himself  and 
his  family^  declaring  that  such  di- 
vidends should  not  be  capable  of 
being  charged  with  his  debts  or  en- 
gagements, and  that  he  should  have 
no  power  to  charge^  assign,  antici- 
pate,  or  encumber  them ;  but  that 
if  he  should  attempt  so  to  do,  or 
if  the  dividends,  by  bankruptcy,  in- 
solvency,  or  otherwise,  should  be 
assigned  or  become  payable  to  any 
other  person,  or  be  or  become  ap- 
plicable to  any  other  purpose  than 
for  the  maintenance  of  the  nephew 
and  his  family,  his  Interest  therein 
should  cease,  and  the  stock  be  held 
upon  trusts  for  bis  children.  Long 
subsequently  to  the  date  of  the  will, 
and  a  few  weeks  prior  to  a  codicil 
confirming  it,  the  nephew  took  the 
benefit  of  the  Lords*  Act  (1  Geo.  4. 
c.  1 1 9,)  in  the  usual  way;  and  some 
years  afterwards  the  testator  died : 
— Held,  that  this  insolvency  ope- 
rated as  a  forfeiture  of  the  life  in- 
terest given  to  the  nephew  by  the 
will.  Yamoldv,  MoorhousCy  1830. 
1  Russ.  &  M.  364. 

An  insolvents  petition  is  said  to  he  filed 
when  it  reaches  its  place  of  final 
custody,  and  not  when  it  first  comes 
to  the  hands  of  the  officer  of  the 
Court.  Garlick  v.  Songster,  1 832. 
9  Bing.  46. 


ranee  office,  in  which  the  writer 
says,  "  I  am  holder  of  the  under- 
mentioned policies,"  and  inquires 
what  the  office  would  give  for  them, 
is  sufficient  notice  of  an  assignment. 
Ex  parte  Stright,  re  Eyles,  1832. 
1  Mont.  502. 

INTEREST. 

When  there  is  a  surplus  upon  the 
estate  of  three,  which  is  indebted 
to  two,  the  creditors  of  the  three 
are  entitled  to  interest  before  the 
surplus  is  carried  to  the  estate  of 
the  two.  Ex  parte  Ogle^  re  Hurst 
^  Robinson,  1831.     1  Mont.  350. 

ISSUE  AT  LAW. 

Under  the  1  &  2  WUl,  4.  c.  56.  s.  17. 
a  bankrupt  cannot  proceed  on  a 
petition  to  supersede  in  this  Court 
and  also  have  an  issue  at  law ;  he 
must  elect  his  remedy :  and  peti- 
tion being  part  heard,  he  is  pre- 
cluded from  ap  issue.  Ex  parte 
WilUamsony  re  Williamson^  1832. 
1  Dea.  &  Chit.  549. 

JUDGMENT. 

After  a  commission  of  bankruptcy 
was  sued  out  against  the  plaintiff, 
the  defendant  signed  judgment  as 
in  case  of  a  nonsuit,  taxed  the  cests, 
and  sued  out  execution.  The  first 
day  of  the  term,  to  which  the  judg- 
ment related,  was  before  the  com- 
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IMPERTINENCE. 
The  Court  will  not,  before  hearing  of 
petition,  decide  whether  imperti- 
nent matter  exist  in  affidavits:  Court 
came  to  the  same  determination  in 
Ex  parte  Amsby^  re  Lord,  7  Novem- 
ber 1832.  Mr.  fFright  applied: 
but  secui  as  to  scandalous  matter. 
Ex  parte  WiUkonsim^  re  Williamson^ 
1832.     1  Dea.  &  Chit.  529. 

INDEMNITY. 
Where  equitable  mortgagee  of  lease- 
hold property  applied  for  sale,  the 
Court  refused  to  order  him  to  in- 
demnify the  assignees  against  any 
breach  of  covenants  in  lease,  but 
gave  them  time  to  accept  or  reject. 
Ex  parte  Fletcher,  re  Collins,  1832. 
1  Dea.  &  Chit.  318. 

INDICTMENT. 

A  bankrupt  is  not  indictable  on  the 
statute  6  Geo,  4.  c.  16.  s.  112.  for 
concealing  his  books,  till  after  he 
has  concluded  his  last  examination. 
Rex  V.  Wallers,  1831.  5  Car.  & 
P.  138. 

Whether,  on  such  an  indictment,  the 
petitioning  creditor  is  a  competent 
witness  to  prove  the  petitioning 
creditor's  debt.  Qwere,  Rex  v. 
Walters,  1831.     5  Car.  &  P.  138. 

INJUNCTION. 

A  lessee  of  a  mill  and  steam-engine 
covenanted  to  repair,  reasonable 
wear  and  tear  excepted.  During 
the  lease  he  added  both   to   the 


height  and  extent  of  the  mill,  and 
removed  all  the  works  of  the  en- 
gine, except  the  fly-wheel,  fly-wheel 
shaft,  and  boiler,  and  attached  to 
them  a  new  engine  of  greater 
power.  Injunction  granted  to  re- 
strain the  assignees  of  the  lessee, 
who  had  become  bankrupt,  from  re- 
moving the  parts  of  the  new  build- 
ing, and  the  new  parts  of  the  en- 
gine, subject  to  an  action  to  be 
brought  by  the  lessors  to  try  the 
right.  Sunderland  V.  Newton^lSSO . 
3  Sim.  450. 


INROLMENT. 

Quaere,  Whether  the  adjudication  need 
be  inroUed  under  6  Geo.  4.  and  1 
&  2  WilL  4.  in  order  to  be  evidence 
on  a  trial  at  nisi  prius,  but  to  avoid 
the  difficulty  the  Court  allowed  the 
assignees  to  have  the  proceedings 
in  order  to  inrol  the  adjudication. 
Ex  parte  Bowden,  re  Bush,  1832. 
1  Dea,  &  Chit.  453. 

One  of  two  assignees  petitioned  that 
his  co-assignee,  or  the  solicitor  to 
the  commission,  (one  of  whom  had 
the  custody  of  the  proceedings,) 
might  inrol  them,  pursuant  to  6 
Geo.  4.  c.  16.  s.  96.— -Held,  that 
before  he  petitioned  for  this  pur- 
pose, he  ought  first  to  have  applied 
to  the  co-assignee,  or  solicitor,  to 
produce  the  proceedings  at  the 
office  for  inrolment.  Ex  parte 
Evans,  re  Ford,  1832.  1  Dea.  & 
Chit.  35S. 


Insolvencf/, 

INSOLVENCY. 

A  testator  bequeathed  the  dividends  of 
certain  stock  to  bis  nephew^  solely 
for  the  maintenance  of  himself  and 
his  family^  declaring  that  such  di- 
vidends should  not  be  capable  of 
being  charged  with  his  debts  or  en- 
gagements, and  that  he  should  have 
no  power  to  charge,  assign,  antici- 
pate, or  encumber  them ;  but  that 
if  he  should  attempt  so  to  do,  or 
if  the  dividends,  by  bankruptcy,  in* 
solvency,  or  otherwise,  should  be 
assigned  or  become  payable  to  any 
other  person,  or  be  or  become  ap- 
plicable to  any  other  purpose  than 
for  the  maintcnai]ce  of  the  nephew 
and  his  family,  his  Interest  therein 
should  cease,  and  the  stock  be  held 
upon  trusts  for  bis  children.  Long 
subsequently  to  the  date  of  the  will, 
and  a  few  weeks  prior  to  a  codicil 
confirming  it,  the  nephew  took  the 
benefit  of  the  Lords*  Act  (1  Geo,  4, 
c.  1 1 9,)  in  the  usual  way;  and  some 
years  afterwards  the  testator  died : 
— Held,  that  this  insolvency  ope- 
rated as  a  forfeiture  of  the  life  in- 
terest given  to  the  nephew  by  the 
will.  Yamold  V.  Moorhouscy  \S30. 
1  Russ.  &  M.  364. 

An  insolvent's  petition  is  said  to  he  filed 
when  it  reaches  its  place  of  final 
custody,  and  not  when  it  first  comes 
to  the  hands  of  the  officer  of  the 
Court.  Garlick  v.  Songster,  1 832. 
9  Bing.  46. 
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A  letter  to  the  secretary  of  an  insu- 


rance office,  in  which  the  writer 
says,  **  I  am  holder  of  the  under- 
mentioned policies,*'  and  inquires 
what  the  office  would  give  for  them, 
is  sufficient  notice  of  an  assignment. 
Es  parte  St  right  y  re  EyUs,  1892. 
1  Mont.  502. 


INTEREST. 

When  there  is  a  surplus  upon  the 
estate  of  three,  which  is  indebted 
to  two,  the  creditors  of  the  three 
are  entitled  to  interest  before  the 
surplus  is  carried  to  the  estate  of 
the  two.  Ex  parte  Ogle,  re  Hurst 
^  Robinson,  1831.     1  Mont.  350. 

ISSUE  AT  LAW. 

Under  the  1  &  2  Will.  4.  c.  56.  s.  17. 
a  bankrupt  cannot  proceed  on  a 
petition  to  supersede  in  this  Court 
and  also  have  an  issue  at  law ;  he 
must  elect  his  remedy :  and  peti- 
tion being  part  heard,  he  is  pre- 
cluded from  an  issue.  Ex  parte 
Williamson,  re  Williamson,  1832. 
1  Dea.  &  Chit.  549. 

JUDGMENT. 

Afler  a  commission  of  bankruptcy 
was  sued  out  against  the  plaintifT, 
the  defendant  signed  judgment  as 
in  case  of  a  nonsuit,  taxed  the  OMts, 
and  sued  out  execution.  The  first 
day  of  the  term,  to  which  the  judg- 
ment related,  was  before  the  com- 


614 


Jmriidictvm, 


INDEX. 


Jmntdictiom. 


miMioA  was  issued: — ^Held,  that 
the  costs  were  not  provable  under 
the  commissioii,  as  thej  did  not 
constitute  a  debt  till  judgment  was 
actually  signed,  and  that  although 
the  plaintiff  had  obtained  his  certi- 
ficate, he  was  still  liable  for  such 
costs.  Braugh  ▼.  Adcoek^  1831. 
5  Moore  &  P.  678. 


JURISDICTION. 

The  Court  has  power,  under  1  &  2 
WilL  4.  c.  56.  8.  38.  after  hearing 
a  case  partly  by  affidavit,  to  exa- 
mine vivd  vocCf  parties  who  have 
made  affidayits.  Ex  parte  Palmer,  re 
Pabner,  1832.  1  Dea.  &  Chit. 
341.    iS'.C.  1  Mont.  497. 

The  Court  of  Review  has  no  jurisdic- 
tion to  hear  petition  of  appeal  to 
Lord  Chancellor  from  order  of  Vice 
Chancellor,  nor  a  petition  for  re- 
bearing  a  petition  of  appeal  already 
heard  by  Lord  Chancellor,  nor 
cross-petition  of  appeal  to  Lord 
Chancellor  complaining  of  particu- 
lar part  of  order  of  Vice  Chancellor. 
Seciu  as  to  petition  to  Lord  Chan- 
cellor for  confirming  the  Master's 
report,  where  Lord  Chancellor  had 
made  an  order  on  a  previous  pe- 
tition, referring  the  matters  therein 
to  the  Master  5  or  a  supplemental 
petition  of  appeal  to  Lord  Chancel- 
lor from  order  of  Vice  Chancellor, 
where  such  petition  is  on  new 
grounds,  which  were  not  brought 
forward  by  the  original  petition  or 


by  the  petition  €/f  appeal,  or  a  pe- 
tition to  the  Lord  Chancellor  pray- 
ing only  consequential  directions  oq 
one  part  of  an  ocder  by  Vice- 
Chancellor,  against  which  no  pe- 
tition of  appeal  had  been  presented. 
Ex  parte  Benson,  and  Ex  parte 
Lancaster  Canal  Company,  re 
Dtlworth ;  Ex  parte  Langston,  re 
Hardy ;  Ex  parte  Elsee,  re  Joyner, 
1832.    1  Dea.  &  Chit.  324. 

Commissioners  have  no  power  under 
6  Geo.  4.  c.  16.  ss.  33  &  34.  to  ex- 
amine the  executor  of  a  debtor  to 
bankrupt  as  to  amount  of  assets 
that  have  come  to  his  hands  as  ex- 
ecutor. Ex  parte  Solarte,  re  At- 
xedo,  1832.  1  Dea.  &  Chit.  311. 
S.C.  1  Mont.  495. 

A  petition  presented  to  Lord  Chan* 
cellor  before  11th  January  1832» 
to  supersede,  an  action  at  law  was. 
directed  to  try  validity  of  commis- 
sion, costs  reserved.  Verdict  in 
favour  of  petitioner.  A  new  peti- 
tion was  thereupon  presented  ta 
the  Court  of  Review  and  granted: 
— Held,  petitioner  was  entitled  to 
costs  of  both  petitions,  and  that 
C.  R^  had  no  jurisdiction  in  ques- 
tion, whether  the  petitioning  cre^ 
ditor  could  set  off  the  debt  really 
due  to  him  against  those  costs. 
Ex  parte  Thomasy  re  Thomas,  1832. 
1  Dea.  &  ChiL  443. 

The  Court  of  Review  has  power  to 
examine  the  bankrupt  vix4  voce  on 
his  petitbn  to  supersede  the  com* 
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mission.    Exparie  Palmer^  re  Pal'  I 
mer,  1832.     1  Dea.  &  Chit.  375. 

The  Lord  Chancellor  has  do  jurisdic- 
tion to  order  a  fiat  to  be  amended. 
Re  Wright,  1832.  1  Dea.  &  Chit. 
547. 

Although  all  the  creditors^  save  one, 
and  the  bankrupt  and  assignees 
consent,  the  Court  cannot  direct 
that  the  official  assignee  be  at  liberty 
to  award  a  party  a  remuneration  for 
trouble  incurred  touching  the  bank- 
rupt's estate,  between  the  time  of 
stopping  payment  and  issuing  the 
fiat.  Nor  can  it  direct  the  Com- 
missioner to  ascertain  if  proper. 
Ex  parte  Buries,  re  May,  1832.  1 
Dea.  &  Chit.  543. 

A  creditor^  resting  upon  a  common  law 
lien,  without  proving  under  the 
commission  previous  to  the  Bank- 
ruptcy Court  Act,  appeared  as  a 
respondent,  in  opposition  to  a  peti- 
tion before  the  Vice-Chancellor, 
who  ordered  that  the  matter  should 
be  referred  to  the  Commissioners, 
to  ascertain  the  rights  of  the  several 
parties,  and  that  the  creditor  should 
have  his  costs.  The  creditor  at- 
tended the  inquiry  before  the  Com- 
missioners, but  did  not  draw  up  the 
order  of  the  Vice-Chancellor :  — 
Held,  that  this  was  not  enough  to 
bring  him  within  the  jurisdiction  of 
the  Court. 

Held  also,  that  filing  an  affidavit  is 
not  a  waiver  of  any  objection  to  the 
jurisdiction.  Ex  parte  Rod,  re 
MilU,  1832.     1  Dea«  &  Chit.  250. 


This  Court  has  jurisdiction  to  bear  a 
petition  of  appeal  in  bankruptcy 
from  the  Vice-Chancellor's  decision 
to  the  Lord  Chancellor,  provided 
the  party  prefers  a  fresh  petition 
addressed  to  this  Court,  for  the 
purpose  of  having  such  petition 
heard.  Ex  parte  Lofwe,  SfC,  re  Aaron^ 
1832.  1  Dea.  &  Chit.  79.  But 
9ee  Ex  parte  Benson^  ^c.  id.  324. 

This  Court  has  no  jurisdiction  to  hear 
petitions   addressed    to    the    Lord 
Chancellor.    Re  Appling,  1832.    I 
Dea.  &  Chit.  7.    S.  C.   1  Mont. 
512. 

The  Lord  Chancellor  has  no  jurisdic- 
tion to  hear  a  petition  of  appeal 
from  the  Vice  Chancellor  in  bank- 
ruptcy since  the  1  &  2  fFill.  4.  c. 
56.  Ex  parte  Lotof ,  re  Aaron,  1 832. 
1  Dea.  &  Chit.  30.  Sed  vide  Ex 
parte  Benson,  id.  324. 

Court  cannot  proceed  towards  oom« 
mitment  of  party  for  non-payment 
of  costs  on  the  nsnal  seven  days 
order  of  the  Vice-Chancellor.  Ex 
parte  Ferris^  1 832.  1  Dea.  &  Chit. 
498.    iS'.C.  1  Mont.  513. 


LACHES. 

A  bankrupt  cannot  petition  to  super- 
sede a  commission  on  the  ground 
of  the  insufficiency  of  the  petition- 
ing creditor's  debt,  when  he  has 
lain  by  two  years  without  adopting 
any  proceeding  for  that  purpose.. 
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A  petition  is  not  necessanly  dis- 
miMed  with  costs,  because  a  pre- 
vious petition  lor  the  same  object 
has  been  also  dismisaed,  if  the  dis- 
missal of  the  prior  petition  was  on 
a  mere  matter  of  form.  Ex  parte 
Hoapepy  re  Hooper,  1832.  1  Dea. 
&  ChiL  117. 

Assignees  applying  to  prove,  are  not 
bound  by  the  same  laches  as  might 
bind  a  mere  individual  creditor. 
Es  parte  Smith,  re  Marsk,  1832. 
]  Dea.  &  Chit.  267. 

Where  creditor  does  not  use  due  dili- 
gence to  prove  his  debt,  he  is  not 
entitled  to  petition  to  stay  bank- 
rupt's certificate  in  order  to  afibrd 
him  time  to  do  so  with  a  view  to 
his  dissenting  from  its  allowance. 
An  affidavit  by  bankrupt  in  answer 
to  such  a  petition,  filed  two  days 
before  hearing,  may  be  read:  but 
if  it  makes  any  charge  of  delay 
against  petitioner,  which  he  wishes 
to  explain,  the  Court  will  give  him 
time  for  that  purpose,  more  espe- 
cially if  the  amount  of  his  debt 
would  turn  the  certificate. 
A  petition  to  8tay,&c.  and  expunge 
creditor's  name  from  certificate, 
who  had  signed  it,  on  the  ground 
that  he  had  been  previously  satis- 
fied his  debt,  must  be  served  on 
the  creditor. 

A  creditor,  by  petitioning  to  stay 
certificate,  makes  his  election  to 
come  in  under  commission  for 
every  provable  debt  which  may  be 
owing   him   from   bankrupt,   and 


therefore  the  bankmpt  niast  be 
discharged  from  any  action  penyng 
against  him  by  the  former  in  re- 
spect of  any  such  debt,  before  peti- 
tion can  be  proceeded  in. 
Assignees  cannot  be  heard  on  peti- 
tion by  individual  creditor  to  stay 
bankrupt's  certificate,  though  diey 
may  have  been  served  with  peti- 
tion. Ex  parte  Bostock,  re  Wright, 
1882.     1  Dea.  &  Chit.  883. 


LANDLORD  AND  TENANT. 


A  landlord  distrained  for  rent  in  arrear 
before  the  bankruptcy  of  his  tenant, 
and  when  the  goods  were  appraised 
left  them  on  the  premises  for  the 
use  of  the  bankrupt's  wife,  the 
bankrupt  himself  being  in  prison. 
After  the  bankruptcy,  the  landlord 
distrained  again  for  the  very  same 
arrears  of  rent: — Held,  that  the 
second  distress  was  void,  and  that 
the  goods  passed  to  the  assignees, 
as  being  in  the  order  and  disposi- 
tion of  the  bankrupt  at  the  time  of 
his  bankruptcy.  Ex  parte  Bradfy, 
re  Deane,  1832.  1  Dea.  &  Chit. 
228. 

A  lease  of  lands  contained  a  condi- 
tion, *'  that  if  the  lessee  should 
commit  an  act  of  bankruptcy  where- 
on a  commission  should  issue,  and 
he  should  be  declared  bankmpt, 
or  if  he  should  become  insolvent, 
or  incur  any  debt  upon  which  any 
judgment  should  be  signed,  en- 
tered up»  or  given  against  him,  and 
on  which  any  writ  of  Jieri  facias^ 


Limdkrd  and  Tenant. 
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or  any  other  writ  of  execution, 
should  issue/'  it  should  be  lawful 
for  the  lessor  to  re-enter  into  tlie 
demised  premises,  and  the  same 
again  to  have,  repossess,  and  enjoy, 
as  in  his  former  estate.  The 
tenant  gave  a  warrant  of  attorney, 
upon  which  judgment  was  entered 
up,  and  his  goods  taken  in  execu- 
tion and  sold,  and  a  commission  of 
bankrupt  afterwards  issued  against 
-  him.  The  lessor  entered  for  the 
forfbiture  :  —  Held,  that  he  was 
entitled  to  the  emblements.  Davis 
V.  Eyton,  1890.  4  Moore  &  P. 
820. 

A  lessee  of  a  mill  and  steam-engine 
covenanted  to  repair,  reasonable 
wear  and  tear  excepted.  During 
the  lease  he  added  both  to  the 
height  and  extent  of  the  mill,  and 
removed  all  the  works  of  the  en- 
gine, except  the  fly-wheel,  fly- 
wheel shaft,  and  boiler,  and  at- 
tached to  them  a  new  engine  of 
greater  power.  Injunction  granted 
to  restrain  the  assignees  of  the 
lessee,  who  had  become  bankrupt, 
from  removing  the  parts  of  the  new 
building,  and  the  new  parts  of  the 
engine,  subject  to  an  action  to  be 
brought  by  the  lessors  to  try  the 
right.  Sunderland  v.  Newton^  1 890. 
3  Sim.  450. 


LEASE. 

See  Election. 

From  the  10th  to  the  23d  March  is 


a  reasonable  time  for  assignees  to 
elect  whether  they  will  accept  or 
reject  the  bankrupt's  lease.  Ex 
parte  Fletcher,  re  ColUns,  1882.  1 
Dea.  &  Chit.  S56. 

Where  equitable  mortgagee  of  lease- 
hold property  applied  for  sale,  the 
Court  refused  to  order  him  to  in- 
demnify the  assignees  against  any 
breach  of  covenants  in  the  lease,  but 
gave  them  time  to  accept  or  reject. 
Ex  parte  Fletcher,  re  Collins,  1882. 
1  Dea.  &  Chit.  818. 

A  lease  of  lands  contained  a  condi- 
tion, *^  that  if  the  lessee  should 
commit  an  act  of  bankruptcy  where- 
on a  commission  should  issue,  and 
he  should  be  declared  bankrupt, 
or  if  he  should  become  insolvent, 
or  incur  any  debt  upon  which  any 
judgment  should  be  signed,  en- 
tered up,  or  gtten^  against  him, 
and  on  which  any  writ  of  fori 
facias,  or  any  other  writ  of  execu- 
tion, should  issue,"  it  should  be 
lawful  for  the  lessor  to  re-euter 
into  the  demised  premises,  and 
the  same  again  to  have,  repossess, 
and  enjoy,  as  in  his  former  estate. 
The  tenant  gave  a  warrant  of  at- 
tomey,  upon  which  judgment  was 
entered  up,  and  his  goods  taken  in 
execution  and  sold,  and  a  commis- 
sion of  bankrupt  afterwards  issued 
against  him.  The  lessor  entered 
for  the  forfeiture : — Held,  that  he 
was  entitled  to  the  emblements. 
DamY.Egton,  1880.  4  Moore 
&  P.  820. 
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Lease, 


INDEX. 


Leave  to  Except. 


By  indenture  of  demise,  reciting  that 
the  lessee  had  purchased  certain 
fixtures  on  the  premises,  on  condi- 
tion of  their  being  repurchased  as 
aftermentioned,  it  was  agreed  be- 
tween the  lessor  and  lessee,  and 
the  lessor  covenanted,  that  on  the 
expiration  or  other  sooner  deter- 
mination of  the  term,  he,  the  lessor, 
should  and  would  take  the  fixtures 
at  such  price  as  they  should  be  ap- 
praised at  by  two  competent  per- 
sons, one  to  be  named  on  each  side. 
The  lessee  became  bankrupt,  and 
his  assignee  declined  the  lease 
(which  was  delivered  up),  but  he 
required  the  fixtures  to  be  repur- 
chased, and  brought  an  action  of 
covenant  against  the  lessor  for  not 
appointing  an  appraiser  :— -Held, 
that  as  by  6  Geo.  4.  c.  16.  s.  75. 
the  bankrupt,  on  delivering  up  the 
lease,  was  discharged  from  all  the 
covenants  on  his  part,  performance 
of  the  covenant  in  question  could 
not  be  enforced  by  the  assignee 
against  the  lessor.  Keareey  v. 
Carstairs,  18S1.     2  B.  &  Ad.  716. 

Covenant  for  rent.  Plea,  that  before 
the  rent  became  due,  the  defend- 
ants, by  deed,  assigned  all  their 
interest  in  the  demised  premises  to 
A.  B.,  subject  to  the  payment  of 
the  rent  and  performance  of  the 
covenants  contained  in  the  lease ; 
and  that  he,  by  the  assignment, 
covenanted  to  pay  the  rent  and 
perform  the  covenants  contained 
in  the  lease ;  that  the  defendants 
delivered  the  lease  to  him,  and  .he 


accepted  the  same,  and  entered  oh 
the  premises  by  virtue  of  the  as- 
signment: the  plea  then  stated, 
that  A.  B.  became  bankrupt,  and 
that  the  arrears  of  the  rent  accrued 
after  the  date  of  the  commission ; 
that  the  assignee  of  his  estate  de- 
clined the  lease,  and  that  the  bank- 
rupt, within  fourteen  days  after 
notice  of  that  fact,  delivered«up 
such  lease  to  the  plaintiffs,  devisees 
of  the  reversions : — Held,  upon  de- 
murrer, that  the  plea  was  bad, 
inasmuch  as  the  statute  6  Geo.  4. 
c.  16.  s.  75.  did  not  put  an  end  to 
the  lease,  but  merely  discharged 
the  bankrupt  from  any  subsequent 
pa3rment  of  the  rent  or  observance 
of  the  covenants.  Mammmg  t» 
Fiight,  1882.  8  Baim  8r  AdoL 
211. 


LEAVE  TO  BID. 

See  alio  Equitable  Mortoaoe — 
Costs. 

Mortgagee  applying  for  leave  to  bid, 
must  always  pay  costs  of  petition, 
unless  consent  otherwise.  Ex  parte 
JVUUam,  re  HaU,  1882.  1  Dea.  & 
Chit.  489. 


LEAVE  TO  EXCEPT. 

Leave  to  except  to  the  report  of  an 
officer  of  this  Court  need  not  be 
applied  for.  Ex  parte  Crockwdl^ 
re  Crockaell,  1882.  1  Dea.  &  Chit. 
546. 


Length  of  Time, 

LENGTH  OF  TIME. 

See  also  Laches — ^Tihe. 

Bankrupt  is  not  prevented  by  1  &  2 
WiU.  4.  c,  56.  8.  17.  from  apply- 
ing to  supersede,  although  two 
months  have  elapsed  from  date  of 
adjudication.  Ex  parte  Palmer^  re 
Palmer,  1832.  1  Dea.  &  Chit. 
341.     S.C.  1  Mont.  497. 

In  1 8 1 1  ^.  and  B,  entered  into  a  part- 
nerebip^  which  continued  till  1818, 
when  it  was  dissolved,  and  the  aflfairs 
wound  up,  except  as  to  some  out- 
sunding  debts.     In  1820  a  deed  of 
release  was  executed,  from  which 
these  debts  were  excluded.  Partner- 
ship books  relating  generally  to  these 
and  other  debts  were  all  along  suf- 
fered to  remain  in  the  hands  of  A, 
All  the  outstanding  debts  were  sub- 
sequently settled.    In  1 830  B,  was 
declared  bankrupt,  till  which  time 
the  books  were  never  called  for  by 
B, : — Held,  that  A.  and  B.  never- 
theless continued   tenants  in  com- 
mon  in    respect    of    them,     and 
that   the   length  of  time  did  not 
affect  that  relationship  j  and,  there- 
fore, although  there  was  uo  charge 
of  fraud  in  the  settled  account,  yet 
the  Commissioner  had  jurisdiction 
to  call  A.  before  him,  and  examine 
him  and  the  books,  relative  to  the 
former   dealings  of  the  bankrupt. 
Ex  parte  Tmeman,  re  Martrndale^ 
1832.     1  Dea.  &  Chit.  A^A. 

LIEN. 
A  bankrupt  having  employed  A,^  a 
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solicitor,  to  procure  signatures  of 
creditors  to  his  certificate,  and 
then  ceased  to  employ  him,  cannot 
oblige  his,  ^.'s,  clerk  to  make  affi« 
davit  of  witnessing  the  signatures 
without  first  paying  A.  his  costs 
for  such  business.  Ex  parte  Shores 
re  Lucas,  1831^.  1  Dea.  &  Chit. 
509. 

An  accountant  who  has  been  em- 
ployed in  a  bankruptcy  has  no  lien 
on  the  bankrupt's  certificate  for 
the  payment  of  his  costs.     Anon. 

1831.  1  Russ.  &M.  330. 

LIMITATION. 
See  Statute  of  Lucitatioks. 

LOCUS  STANDI  IN  CURIA. 
The  Court  of  Review  will  not  hear 
the  petition  of  a  bankrupt  to  su- 
persede a  fiat  until  he  has  surren- 
dered, notwithstanding  the  petition 
is  presented  before  the  forty-second 
day,  and  the  petition  comes  on  be- 
fore the  time  of  surrendering  has 
expired.  Ex  parte  Drake^  re  Drake^ 

1832,  1  Mont.  486.    See  also  Ex 
parte  Helsby^  1  Dea.  &  Chit.  16. 

LODGING-HOUSE-KEEPER. 

The  keeper  of  a  private  lodging- 
house,  who  also  seeks  a  profit  by 
furnishing  her  guests  with  provi- 
sions, is  subject  to  the  bankrupt 
laws  as  an  hotel  keeper,  although 
the  provisions  are  set  apart  as  the 
private  property  of  each  guest. 
Snath  V.  Scott,  1832.    9  Bing.  14. 
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A  testator  bequeathed  the  divideods  of 
certain  stocks  to  his  nephew^  solely 
for  the  mainteoance  of  himself  and 
his  family,  declaring  that  such  divi- 
dends should  not  be  capable  of 
being  charged  with  his  debts  or 
engagements,  and  that  he  should 
have  no  power  to  charge,  assign, 
anticipate,  or  encumber  them  j  but 
that  if  he  should  attempt  so  to  do, 
or  if  the  dividends,  by  bankruptcy, 
insolvency,  or  otherwise,  should  be 
assigned  or  become  payable  to  any 
other  person,  or  be  or  become  ap- 
plicable to  any  other  purpose  than 
for  the  maintenance  of  the  nephew 
and  his  family,  his  interest  therein 
should  cease,  and  the  stock  be  held 
upon  trusts  for  his  children.  Long 
subsequently  to  the  date  of  the  will, 
and  a  few  week's  prior  to  a  codicil 
confirming  it,  the  nephew  took  the 
benefit  of  the  Lords*  Act,  (1  Geo,  4. 
c.  119.)  in  the  usual  way,  and  some 
years  afterwards  the  testator  died  :— 
Held,  that  this  insolvency  operated 
as  a  forfeiture  of  the  life- interest 
given  to  the  nephew  by  the  wiU. 
Yamoldv.  Moorhouse^  1830.  1  Russ. 
&  M.  364. 

Where  stock  was  given  upon  trust  for 
A,  for  life,  and  after  his  decease  for 
his  children,  with  a  proviso  that 
A,*B  life-interest  should  not  be  sub- 
ject to  any  alienation  or  disposition, 
by  sale,  mortgage,  or  otherwise,  in 
any  manner  whatsover ;  and  in  case 
he  should  charge  or  affect  to  charge, 
affect,  or  incumber  the  same,  such 


General  Ordert. 

mortgage,  sale,  or  other  disposition, 
so  made  by  him,  should  operate  as 
a  complete  forfeiture  thereof,  and 
the  same  should  devolve  upon  the 
persons  next  entitled : — Held,  that 
on  ^.*s  bankruptcy,  his  life-interest 
passed  to  his  assignees  to  the  ex- 
clusion of  his  children.  Lear  v. 
Lf^^t,  1 830.     I  Russ.  &  M.  690. 

FORMS. 

Set  the  List,  Appendix  xxxvii. 


FRAUDULENT  PREFERENCE. 

Where  a  creditor  alleges  there  has 
been  a  fraudulent  preference,  the 
Court  will,  on  his  petition,  send  the 
case  for  inquiry  before  the  Com- 
missioners, the  creditor  undertak- 
ing to  pay  the  costs  of  such  inquiry. 
Ex  parte  Billing,  re  Lucas,  1832. 
1  Dea.  &  Chit.  112. 

Under  6  Geo.  4.  c.  16.  a  tranrfer  of 
goods  in  satisfaction  of  a  bon4  fide 
debt,  made  voluntarily,  and  in  con- 
templation of  bankruptcy,  is  an  act 
of  bankruptcy,  and  not  protected 
by  the  81st  section,  though  made 
more  than  two  months  before  a 
commission  issues.  Bemiiv.  A^toM, 
1832.     9  Bing.  107. 

GENERAL  ORDERS. 

See  Appendix,  xxiii— Ivii. 

The  Court  has  resolved  to  adhere 
most  strictly  to  the  rule  followed 
in  the  Courts  of  common  law,  viz. 
to  strike  out  every  petition  when 
the  parties  do  not  appear.    If  the 
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petitioner  only  appears,  the  cause 
to  be  heard;  and  if  respondent 
only  is  present,  then  the  petition 
to  be  dismissed.  General  Order, 
18d!S.     1  Mont.  456. 

GENERAL  ORDERS,  CON- 
STRUCTION OF. 

Where  a  party,  by  pretence  of  coming 
into  proposed  arrangements  with 
other  creditors,  protracts  the  pro- 
secution of  a  fiat  over  the  14  days, 
and  then  applies  for  a  new  fiat  and 
to  supersede  the  first,  even  if  such 
second  fiat  be  granted.  Court  will 
supersede  second,  and  order  first 
to  stand;  i  fortiori,  if  second  be 
not  in  fact  granted,  but  first  is  pro- 
ceeded with,  Court  will  sustain  the 
first  under  such  circumstances.  Ex 
parte  Baker,  re  Sell,  1 832.  1  Dea. 
&  Chit.  533. 

It  is  no  objection  to  the  granting  the 
certificate  that  the  date  of  the  sig- 
natures was  attached  by  a  third 
person,  if  it  be  so  done  before  the 
creditor  signs  his  name. 
General  orders  may  be  dispensed 
with  under  circumstances,  in  dis- 
cretion of  Court.  Ex  parte  Rry- 
nolds,  re  Reynolds,  1832.  1  Dea. 
&  Chit.  459.    S.  C.  1  Mont  508. 

The  General  Order  8  March  1794 
does  not  authorize  the  Commission- 
ers to  order  a  sale  of  an  estate  on 
which  an  annuity  is  charged,  for 
payment  of  the  value  of  the  annuity. 
Re  Delves,  1831.     1  Mont.  492. 


HEARING,  POSTPONEMENT. 

The  late  receipt  of  affidavits,  and 
consequent  non-delivery  of  briefs 
to  counsel,  is  no  cause  for  putting 
off  a  petition,  as  the  briefs  ought 
to  have  been  delivered  without 
waiting  for  the  afiidavits.  Ex  parte 
Bell,  re  Smith,  1832.  1  Dea.  6c 
Chit.  496. 

HUSBAND  AND  WIFE. 

Where  a  bankrupt,  in  consideration 
of  his  wife's  fortune,  gave  a  bond 
to  trustees  to  pay  them  3000/.,  as  to 
which  by  the  terms  of  a  settlement 
it  was  declared  that  the  bankrupt 
should  be  entitled  to  the  interest 
during  his  life,  and  afier  his 
death  the  principal  was  to  go  to 
his  wife,  and  the  bankrupt  made 
default  in  the  payment  of  his  mo- 
ney : — Held,  that  the  trustees  might 
prove  for  3000A,  and  that  the  in- 
terest upon  the  dividends  to  be  re- 
ceived under  such  proof  should 
accumulate  until  the  3000/.  should 
be  realized ;  after  which,  but  not 
before,  the  interest  might  be  paid 
to  the  assignees  for  the  benefit  of 
the  creditors.  Ex  parte  Turpin,  re 
Brown,  1832.  1  Dea.  &  Chit.  120. 
S.  C.  1  Mont.  443. 

Where  the  contingency  depends  upon 
the  separation  of  husband  and  wife» 
and  of  a  widow's  not  marrying,  it 
is  not  within  6  Geo.  4.  c.  16.  s.  56. 
Ex  parte  Davis,  re  Wentworth,  183U 
1  Mont.  297. 


612  Impertinence^ 

IMPERTINENCE. 

The  Court  will  not,  before  hearing  of 
petition,  decide  whether  imperti- 
nent matter  exist  in  affidavits:  Court 
came  to  the  same  determination  in 
Ex  parte  Amsby,  re  Lord^  7  Novem- 
ber 1832.  Mr.  fFrigkt  applied: 
but  secus  as  to  scandalous  matter. 
Ex  parte  WilUamion^  re  Williamson^ 
1832.     1  Dea.  &  Chit.  529. 

INDEMNITY. 

Where  equitable  mortgagee  of  lease- 
hold property  applied  for  sale^  the 
Court  refused  to  order  him  to  in- 
demnify the  assignees  against  any 
breach  of  covenants  in  lease,  but 
gave  them  time  to  accept  or  reject. 
Ex  parte  Fletcher,  re  Collins,  1832. 
1  Dea.  &  Chit.  318. 

INDICTMENT. 

A  bankrupt  is  not  indictable  on  the 
statute  6  Geo.  4.  c.  16.  s.  112.  for 
concealing  his  books,  till  after  he 
has  concluded  his  last  examination. 
Rex  V.  WaUers,  1831.  5  Car.  & 
P.  138. 

Whether,  on  such  an  indictment,  the 
petitioning  creditor  is  a  competent 
witness  to  prove  the  petitioning 
creditor's  debt.  Quoere,  Rex  v. 
Walters,  1831.     5  Car.  &  P.  138. 

INJUNCTION. 

A  lessee  of  a  mill  and  steam-engine 
covenanted  to  repair,  reasonable 
wear  and  tear  excepted.  During 
the  lease  he  added  both   to   the 
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height  and  extent  of  the  mill,  and 
removed  all  the  works  of  the  en- 
gine, except  the  fly-wheel,  fly-wheel 
shaft,  and  boiler,  and  attached  to 
them  a  new  engine  of  greater 
power.  Injunction  granted  to  re- 
strain the  assignees  of  the  lessee, 
who  had  become  bankrupt,  from  re- 
moving the  parts  of  the  new  build- 
ing, and  the  new  parts  of  the  en- 
gine, subject  to  an  action  to  be 
brought  by  the  lessors  to  try  the 
right.  Sunderland  V.  NewtoHt  1830. 
3  Sim.  450. 


INROLMENT. 

Quare,  Whether  the  adjudication  need 
be  inrolled  under  6  Geo.  4.  and  1 
&  2  WHl,  4.  in  order  to  be  evidence 
on  a  trial  at  nisi  prius,  but  to  avoid 
the  difficulty  the  Court  allowed  the 
assignees  to  have  the  proceedings 
in  order  to  inrol  the  adjudication. 
Ex  parte  Bowden,  re  Bush,  1832. 
1  Dea.  &  Chit.  453. 

One  of  two  assignees  petitioned  that 
his  co-assignee,  or  the  solicitor  to 
the  commission,  (one  of  whom  had 
the  custody  of  the  proceedings,) 
might  inrol  them,  pursuant  to  6 
Geo.  4.  c.  16.  s.  96.— Held,  that 
before  he  petitioned  for  this  pur- 
pose, he  ought  first  to  have  applied 
to  the  co-assignee,  or  solicitor,  to 
produce  the  proceedings  at  the 
office  for  inrolment.  Ex  parte 
Evans,  re  Ford,  1832.  1  Dea.  & 
Chit.  353. 


Insolvency. 

INSOLVENCY. 

A  testator  bequeathed  the  dividends  of 
certain  stock  to  bis  nephew,  solely 
for  the  maintenance  of  himself  and 
his  family,  declaring  that  such  di- 
vidends should  not  be  capable  of 
being  charged  with  his  debts  or  en- 
gagements, and  that  he  should  have 
no  power  to  charge,  assign,  antici- 
pate, or  encumber  them ;  but  that 
if  he  should  attempt  so  to  do,  or 
if  the  dividends,  by  bankruptcy,  in- 
solvency, or  otherwise,  should  be 
assigned  or  become  payable  to  any 
other  person,  or  be  or  become  ap- 
plicable to  any  other  purpose  than 
for  the  maintcnai]ce  of  the  nephew 
and  his  family,  his  Interest  therein 
should  cease,  and  the  stock  be  held 
upon  trusts  for  his  children.  Long 
subsequently  to  the  date  of  the  will, 
and  a  few  weeks  prior  to  a  codicil 
confirming  it,  the  nephew  took  the 
benefit  of  the  Lords*  Act  (1  Geo.  4. 
c.  II 9,)  in  the  usual  way;  and  some 
years  afterwards  the  testator  died : 
— Held,  that  this  insolvency  ope- 
rated as  a  forfeiture  of  the  life  in- 
terest given  to  the  nephew  by  the 
will.  Yamoldv.  Moorhouse^  1830. 
1  Russ.  &  M.  364. 

An  insolvent's  petition  is  said  to  bejiled 
when  it  reaches  its  place  of  final 
custody,  and  not  when  it  first  comes 
to  the  hands  of  the  officer  of  the 
Court.  Garlick  v.  Sangster,  1 832. 
9  Bing.  46. 
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INSURANCE  COMPANY. 

A  letter  to  the  secretary  of  an  insu- 
rance office,  in  which  the  writer 
says,  '*  I  am  holder  of  the  under- 
mentioned policies,*'  and  inquires 
what  the  office  would  give  for  them, 
is  sufficient  notice  of  an  assignment. 
Ex  parte  Stright,  re  Ei/les,  1832. 
1  Mont.  502. 

INTEREST. 

When  there  is  a  surplus  upon  the 
estate  of  three,  which  is  indebted 
to  two,  the  creditors  of  the  three 
are  entitled  to  interest  before  the 
surplus  is  carried  to  the  estate  of 
the  two.  Ex  parte  Ogle,  re  Hurst 
^  Robinson,  1831.     1  Mont.  350. 


ISSUE  AT  LAW. 

Under  the  1  &  2  Will.  4.  c.  56.  s.  17. 
a  bankrupt  cannot  proceed  on  a 
petition  to  supersede  in  this  Court 
and  also  have  an  issue  at  law ;  he 
must  elect  his  remedy :  and  peti- 
tion being  part  heard,  he  is  pre- 
cluded from  an  issue.  Ex  parte 
fVilUamsony  re  WUHamson,  1832. 
1  Dea.  &  Chit.  549. 

JUDGMENT. 

AfVer  a  commission  of  bankruptcy 
was  sued  out  against  the  plaintiff, 
the  defendant  signed  judgment  as 
in  case  of  a  nonsuit,  taxed  the  OMts, 
and  sued  out  execution.  The  first 
day  of  the  term,  to  which  the  judg- 
ment related,  was  before  the  com- 


6\4 


Jurisdiction. 


INDEX. 


JuriidictioK. 


mission  was  issued: — Held,  that 
the  costs  were  not  provable  under 
the  commission,  as  they  did  not 
constitute  a  debt  till  judgment  was 
actually  signed,  and  that  although 
the  plaintiff  had  obtained  his  certi- 
ficate, he  was  still  liable  for  such 
costs.  Braugh  t.  Adcock,  1831. 
5  Moore  &  P.  678. 


JURISDICTION. 

The  Court  has  power,  under  1  &  2 
JViiL  4.  c.  56.  s.  38.  after  hearing 
a  case  partly  by  affidavit,  to  exa- 
mine vivd  vocCf  parties  who  have 
made  affidavits.  Ex  parte  Paimer,  re 
Pahner,  1832.  1  Dea.  &  Chit. 
341.    iS'.  C.  1  Mont.  497. 

The  Court  of  Review  has  no  jurisdic- 
tion to  hear  petition  of  appeal  to 
Lord  Chancellor  from  order  of  Vice 
Chancellor,  nor  a  petition  for  re- 
hearing a  petition  of  appeal  already 
heard  by  Lord  Chancellor,  nor 
cross-petition  of  appeal  to  Lord 
Chancellor  complaining  of  particu- 
lar part  of  order  of  Vice  Chancellor. 
Secus  as  to  petition  to  Lord  Chan- 
cellor for  confirming  the  Master's 
report,  where  Lord  Chancellor  had 
made  an  order  on  a  previous  pe- 
tition, referring  the  matters  therein 
to  the  Mastery  or  a  supplemental 
petition  of  appeal  to  Lord  Chancel- 
lor from  order  of  Vice  Chancellor, 
where  such  petition  is  on  new 
grounds,  which  were  not  brought 
forward  by  the  original  petition  or 


by  the  petition  of  appeal,  or  a  pe^ 
tition  to  the  Lord  Chancellor  pray- 
ing only  consequential  directions  on 
one  part  of  an  order  by  Vice- 
Chancellor,  against  which  no  pe- 
tition of  appeal  had  been  presented. 
Ex  parte  Benson,  and  Ex  parte 
Lancaster  Canal  Company,  re 
Dilworth ;  Ex  parte  Langston,  re 
Hardy;  Ex  parieElsee,reJoynerf 
1832.    1  Dea.  &  Chit.  324. 

Commissioners  have  no  power  under 
6  Geo.  4.  c.  16.  ss.  33  &  34.  to  ex- 
amine the  executor  of  a  debtor  to 
bankrupt  as  to  amount  of  assets 
that  have  come  to  his  hands  as  ex- 
ecutor. Ex  parte  Soldrte,  re  Al-^ 
xedo,  1832.  1  Dea.  &  Chit.  311. 
S.C.  1  Mont.  495. 

A  petition  presented  to  Lord  Chan- 
cellor before  11th  January  1832, 
to  supersede,  an  action  at  law  was 
directed  to  try  validity  of  commis- 
sion, costs  reserved.  Verdict  in 
favour  of  petitioner.  A  new  peti- 
tion was  thereupon  presented  to 
the  Court  of  Review  and  granted: 
— Held,  petitioner  was  entitled  to 
costs  of  both  petitions,  and  that 
C.  R.  bad  no  jurisdiction  in  ques- 
tion, whether  the  petitioning  ere* 
ditor  could  set  off  the  debt  reaUy 
due  to  him  against  those  costs. 
Ex  parte  Thomas,  re  Thomas,  1832. 
1  Dea.  &  Chit.  443. 

The  Court  of  Review  has  power  to 
examine  the  bankrupt  vied  voce  oa 
his  petition  to  supersede  the  com- 
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mission.    Exparie  Palmer^  re  Pal" 
mer,  1832.     1  Dea.  &  Chit.  375. 

The  Lord  Chancellor  has  no  jurisdic- 
tion to  order  a  fiat  to  be  amended. 
Re  fFright,  1832.  1  Dea.  &  Chit. 
547. 

Although  all  the  creditors,  save  one, 
and  the  bankrupt  and  assignees 
consent)  the  Court  cannot  direct 
that  the  official  assignee  be  at  liberty 
to  award  a  party  a  remuneration  for 
trouble  incurred  touching  the  bank- 
rupt's estate,  between  the  time  of 
stopping  payment  and  issuing  the 
fiat.  Nor  can  it  direct  the  Com- 
missioner to  ascertain  if  proper. 
Ex  parte  Buries,  re  May,  1832.  1 
Dea.  &  Chit.  543. 

A  creditor,  resting  upon  a  common  law 
lien,  without  proving  under  the 
commission  previous  to  the  Bank- 
ruptcy Court  Act,  appeared  as  a 
respondent,  in  opposition  to  a  peti- 
tion before  the  Vice-Chancellor, 
who  ordered  that  the  matter  should 
be  referred  to  the  Commissioners, 
to  ascertain  the  rights  of  the  several 
parties,  and  that  the  creditor  should 
have  his  costs.  The  creditor  at- 
tended the  inquiry  before  the  Com- 
missioners, but  did  not  draw  up  the 
order  of  the  Vice-Chancellor :  — 
Held,  that  this  was  not  enough  to 
bring  him  within  the  jurisdiction  of 
the  Court. 

Held  also,  that  filing  an  affidavit  is 
not  a  waiver  of  any  objection  to  the 
jurisdiction.  Ex  parte  Reid,  re 
Mille,  1832.     1  Dea.  &  Chit.  250. 


This  Court  has  jurisdiction  to  hear  a 
petition  of  appeal  in  bankruptcy 
from  the  Vice-Chancellor* s  decision 
to  the  Lord  Chancellor,  provided 
the  party  prefers  a  fresh  petition 
addressed  to  this  Court,  for  the 
purpose  of  having  such  petition 
heard.  Ex  parte  Lowe,  SfC,  re  Aaron, 
1832.  1  Dea.  &  Chit.  79.  But 
iee  Ex  parte  Benson,  S^c.  id,  324. 

This  Court  has  no  jurisdiction  to  hear 
petitions  addressed    to    the    Lord 
Chancellor.    Re  Appling,  \S^2.    1 
Dea.  &  Chit.  7.    5.  C.   1  Mont. 
512. 

The  Lord  Chancellor  has  no  jurisdic- 
tion to  hear  a  petition  of  appeal 
from  the  Vice  Chancellor  in  bank- 
ruptcy since  the  1  &  2  WiU.  4.  c. 
56.  Ex  parte  Lowe,  re  Aaron,  1 832. 
1  Dea.  &  Chit.  30.  Sed  vide  Ex 
parte  Bemon,  id.  324. 

Court  cannot  proceed  towards  com« 
mitment  of  party  for  non-payment 
of  costs  on  the  usual  seven  days 
order  of  the  Vice-Chancellor.  Ex 
parte  Ferris,  1 832.  1  Dea.  &  Chit. 
498.    iS'.C.  1  Mont.  513. 


LACHES. 

A  bankrupt  cannot  petition  to  super- 
sede a  commission  on  the  ground 
of  the  insufficiency  of  the  petition- 
ing creditor's  debt,  when  he  has 
lain  by  two  years  without  adopting 
any  proceeding  for  that  purpose.. 
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A  peddoQ  is  not  necessanly  dis- 
miwed  with  costs,  because  a  pre- 
vious petition  fin*  the  same  object 
has  been  also  dismissed,  if  the  dis- 
missal of  the  prior  petition  was  on 
a  mere  matter  of  form.  Ex  parte 
Hooper^  re  Hooper^  1832.  1  Dea. 
&  Chit.  117. 

Assignees  applying  to  prove,  are  not 
bound  by  the  same  laches  as  might 
bind  a  mere  individual  creditor. 
Ex  parte  Smith,  re  Marsh,  1632. 
]  Dea.  &  Chit.  267. 

Where  creditor  does  not  use  due  dili- 
gence to  prove  his  debt,  he  is  not 
entitled  to  petition  to  stay  bank- 
rupt's certificate  in  order  to  afford 
him  time  to  do  so  with  a  view  to 
his  dissenting  from  its  allowance. 
An  affidavit  by  bankrupt  in  answer 
to  such  a  petition,  filed  two  days 
before  hearing,  may  be  read :  but 
if  it  makes  any  charge  of  delay 
against  petitioner,  which  he  wishes 
to  explain,  the  Court  will  give  him 
time  for  that  purpose,  more  espe- 
cially if  the  amount  of  his  debt 
would  turn  the  certificate. 
A  petition  to  8tay,&c.  and  expunge 
creditor's  name  from  certificate, 
who  had  signed  it,  on  the  ground 
that  he  had  been  previously  satis- 
fied his  debt,  roust  be  served  on 
the  creditor. 

A  creditor,  by  petitioning  to  stay 
certificate,  makes  his  election  to 
come  in  under  commission  for 
every  provable  debt  which  may  be 
owing   him  from   bankrupt,   and 


therefore  the  bankrapt  most  be 
discharged  from  any  action  pending 
against  him  by  the  former  in  re- 
spect of  any  such  debt,  before  peti- 
tion can  be  proceeded  in. 
Assignees  cannot  be  heard  on  peti- 
tion by  individual  creditor  to  stay 
bankrupt's  certificate,  though  they 
n»y  haye  been  Mrved  with  ped- 
tion.  Ex  parte  Bostoekj  re  Wrigkt, 
ISS2.     1  Dea.  &  Chit.  383. 


LANDLORD  AND  TENANT. 

A  landlord  distrained  for  rent  inarrear 
before  the  bankruptcy  of  his  tenant, 
and  when  the  goods  were  appraised 
left  them  on  the  premises  for  the 
use  of  the  bankrupt's  wife,  the 
bankrupt  himself  being  in  prison. 
After  the  bankruptcy,  the  landlord 
distrained  again  for  the  very  same 
arrears  of  rent: — Held,  that  the 
second  distress  was  void,  and  that 
the  goods  passed  to  the  assignees, 
as  being  in  the  order  and  disposi- 
tion of  the  bankrupt  at  the  time  of 
his  bankruptcy.  Ex  parte  Bradfyt 
re  Deane,  1832.  1  Dea.  &  Chit. 
223. 

A  lease  of  lands  contained  a  condi- 
tion, ''  that  if  the  lessee  should 
commit  an  act  of  bankruptcy  where- 
on a  commistton  should  issue,  and 
he  should  be  declared  bankrupt, 
or  if  he  should  become  insolvent, 
or  incur  any  debt  upon  which  any 
judgment  should  be  signed,  en- 
tered up,  or  given  against  him,  and 
on  which  any  writ  of  Jieri  fadasj 
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or  any  otber  writ  of  execution, 
should  issue,"  it  should  be  lawful 
for  the  lessor  to  re-enter  into  the 
demised  premises,  and  the  same 
again  to  have,  repossess,  and  enjoy, 
as  in  his  former  estate.  The 
tenant  gave  a  warrant  of  attorney, 
upon  which  judgment  was  entered 
up,  and  his  goods  taken  in  execu- 
tion and  sold,  and  a  commission  of 
bankrupt  afterwards  issued  against 
*  him.  The  lessor  entered  for  the 
forfeiture  :  —  Held,  that  he  was 
entitled  to  the  emblements.  Davis 
V.  Eyton^  1850.  4  Moore  &  P. 
820. 

A  lessee  of  a  mill  and  steam-engine 
covenanted  to  repair,  reasonable 
wear  and  tear  excepted.  During 
the  lease  he  added  both  to  the 
height  and  extent  of  the  mill,  and 
removed  all  the  works  of  the  en- 
gine, except  the  fly-wheel,  fly- 
wheel shaft,  and  boiler,  and  at- 
tached to  them  a  new  engine  of 
greater  power.  Injunction  granted 
to  restrain  the  assignees  of  the 
lessee,  who  had  become  bankrupt, 
from  removing  the  parts  of  the  new 
building,  and  the  new  parts  of  the 
engine,  subject  to  an  action  to  be 
brought  by  the  lessors  to  try  the 
right.  Sunderland  v .  Newton,  1830. 
3  Sim.  450. 


LEASE. 

See  Election. 

From  the  10th  to  the  23d  March  is 


a  reasonable  time  for  assignees  to 
elect  whether  they  will  accept  or 
reject  the  bankrupt's  lease.  Ex 
parte  Fletcher,  re  Collins,  1832.  1 
Dea.  &  Chit.  356. 

Where  equitable  mortgagee  of  lease- 
hold property  applied  for  sale,  the 
Court  refused  to  order  him  to  in- 
demnify the  assignees  against  any 
breach  of  covenants  in  the  lease,  but 
gave  them  time  to  accept  or  reject. 
Ex  jMrte  Fletcher,  re  ColUns,  1832. 
1  Dea.  &  Chit.  318. 

A  lease  of  lands  contained  a  condi- 
tion, *'  that  if  the  lessee  should 
commit  an  act  of  bankruptcy  where- 
on a  commission  should  issue,  and 
he  should  be  declared  bankrupt, 
or  if  he  should  become  insolvent, 
or  incur  any  debt  upon  which  any 
judgment  should  be  signed,  en- 
tered up,  or  giten^  against  him, 
and  on  which  any  writ  oi  fieri 
facias,  or  any  other  writ  of  execu- 
tion, should  issue,"  it  should  be 
lawful  for  the  lessor  to  re-enter 
into  the  demised  premises,  and 
the  same  again  to  have,  repossess, 
and  enjoy,  as  in  his  former  estate. 
The  tenant  gave  a  warrant  of  at- 
torney, upon  which  judgment  was 
entered  up,  and  his  goods  taken  in 
execution  and  sold,  and  a  commis- 
sion of  bankrupt  afterwards  issued 
against  him.  The  lessor  entered 
for  the  forfeiture : — Held,  that  he 
was  entitled  to  the  emblements. 
Damsv.  Eyton,  1830.  4  Moore 
&  P.  820. 
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JBy  indenture  of  demise,  reciting  that 
the  lessee  had  purchased  certain 
fixtures  on  the  premises,  on  condi- 
tion of  their  being  repurchased  as 
aftennentioned,  it  was  agreed  be- 
tween the  lessor  and  lessee,  and 
the  lessor  covenanted,  that  on  the 
expiration  or  other  sooner  deter- 
mination of  the  term,  he,  the  lessor, 
should  and  would  take  the  fixtures 
at  such  price  as  they  should  be  ap- 
praised at  by  two  competent  per- 
sons, one  to  be  named  on  each  side. 
The  lessee  became  bankrupt,  and 
his  assignee  declined  the  lease 
(which  was  delivered  up),  but  he 
required  the  fixtures  to  be  repur- 
chased, and  brought  an  action  of 
covenant  against  the  lessor  for  not 
appointing  an  appraiser  :— Held, 
that  as  by  6  Geo.  4.  c.  16.  s.  75. 
the  bankrupt,  on  delivering  up  the 
lease,  was  discharged  firom  all  the 
covenants  on  his  part,  performance 
of  the  covenant  in  qnestion  could 
not  be  enforced  by  the  assignee 
against  the  lessor.  Keaney  v. 
Carttcdrs,  1831.     2  B.  &  Ad.  716. 

Covenant  for  rent.  Plea,  that  before 
the  rent  became  due,  the  defend- 
ants, by  deed,  assigned  all  their 
interest  in  the  demised  premises  to 
A,  B.,  subject  to  the  payment  of 
the  rent  and  performance  of  the 
covenants  contained  in  the  lease ; 
and  that  he,  by  the  assignment, 
covenanted  to  pay  the  rent  and 
perform  the  covenants  contained 
in  the  lease ;  that  the  defendants 
delivered  the  lease  to  him,  and  he 


accepted  the  same,  and  entered  on 
the  premises  by  virtue  of  the  as- 
signment: the  plea  then  stated, 
that  A,  B.  became  bankrupt,  and 
that  the  arrears  of  the  rent  accrued 
after  the  date  of  the  commission ; 
that  the  assignee  of  his  estate  de- 
clined the  lease,  and  that  the  bank- 
rupt, within  fourteen  days  after 
notice  of  that  fact,  delivered -up 
such  lease  to  the  plaintiffs,  devisees 
of  the  reversions : — Held,  upon  de- 
murrer, that  the  plea  was  bad, 
inasmuch  as  the  statute  6  Geo,  4. 
c.  16.  s.  75,  did  not  put  an  end  to 
the  lease,  but  merely  discharged 
the  bankrupt  from  any  subsequent 
pajrment  of  the  rent  or  observance 
of  the  covenants.  Mammg  t« 
FUght,  188^.     5  Bam.  be  AdoL 
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LEAVE  TO  BID. 

See  alio  EQurrABLs  Mortgage — 
Costs. 

Mortgagee  applying  for  leave  to  bid, 
must  always  pay  costs  of  petition, 
unless  consent  otherwise.  Ex  parte 
JVilHams,  re  HaU,  1882.  1  Dea.  & 
Chit.  489. 


LEAVE  TO  EXCEPT. 

Leave  to  except  to  the  report  of  an 
officer  of  this  Court  need  not  he 
applied  for.  Ex  parte  Crockwdl^ 
re  CrockweU,  1 882.  1  Dea.  &  Chit. 
646. 


Length  of  Time. 

LENGTH  OF  TIME. 

See  aUo  Laches — Time. 

Bankrupt  is  not  prevented  by  1  &  2 
Will.  4.  c.  56.  s.  17.  from  apply- 
ing to  supersede,  although  two 
months  have  elapsed  from  date  of 
adjudication.  Et  parte  Palmar^  re 
Palmer,  1832.  1  Dea.  &  Chit. 
341.     S.C.  1  Mont.  497. 

In  181  ]  A,  and  B.  entered  intoa  part- 
nership^  which  continued  till  1818, 
when  it  was  dissolved^  and  the  affairs 
wound  up,  except  as  to  some  out- 
standing debts.     In  1820  a  deed  of 
release  was  executed,  from  which 
these  debts  were  excluded.  Partner- 
ship books  relating  generally  to  these 
and  other  debts  were  all  along  suf- 
fered to  remain  in  the  bands  of  A, 
All  the  outstanding  debts  were  sub- 
sequently settled.    In  1 830  B.  was 
declared  bankrupt,  till  which  time 
the  books  were  never  called  for  by 
B. : — Held,  that  A.  and  fi.  never- 
theless continued   tenants  in  com- 
mon  in    respect    of    them,     and 
that   the  length   of  time  did  not 
affect  that  relationship;  and,  there- 
fore, although  there  was  no  charge 
of  fraud  in  the  settled  account,  yet 
the  Commissioner  had  jurisdiction 
to  call  A,  before  him,  and  examine 
him  and  the  books,  relative  to  the 
former   dealings  of  the  bankrupt. 
Ex  parte  Tmeman,  re  MartmdaUy 
1832.     1  Dea.  &  Chit.  464. 

LIEN. 

A  bankrupt  having  employed  A^,  el 
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solicitor,  to  procure  signatures  of 
creditors  to  his  certificate,  and 
then  ceased  to  employ  him,  cannot 
oblige  his,  ^.'s,  clerk  to  make  affi- 
davit of  witnessing  the  signatures 
without  first  paying  A,  his  costs 
for  such  business.  Ex  parte  Shore, 
re  Lucas,  1832.  1  Dea.  &  Chit. 
509. 

An  accountant  who  has  been  em- 
ployed in  a  bankruptcy  has  no  lien 
on  the  bankrupt's  certificate  for 
the  payment  of  his  costs.     Anon, 

1831.  1  Russ.  &M.  330. 

LIMITATION. 

See  Statute  of  Limitations. 

LOCUS  STANDI  IN  CURIA. 
The  Court  of  Review  will  not  hear 
the  petition  of  a  bankrupt  to  su- 
persede a  fiat  until  he  has  surren- 
dered, notwithstanding  the  petition 
is  presented  before  the  forty-second 
day,  and  the  petition  comes  on  be- 
fore the  time  of  surrendering  has 
expired.  Ex  parte  Drake,  re  Drake, 

1832,  1  Mont.  486.    See  also  Ex 
parte  Helsby,  1  Dea.  &  Chit.  16. 

LODGING-HOUSE-KEEPER. 
The  keeper  of  a  private  lodging- 
house,  who  also  seeks  a  profit  by 
furnishing  her  guests  with  provi- 
sions, is  subject  to  the  bankrupt 
laws  as  an  hotel  keeper,  although 
the  provisions  are  set  apart  as  the 
private  property  of  each  guest. 
Smth  V.  Scott,  1832.    9  Bing.  14. 
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MALICIOUS  COMMISSION. 

In  an  action  for  maliciously  suing 
out  a  commission  of  bankrupt,  it 
must  be  averred  and  proved  that 
the  commission  was  superseded 
before  the  commencement  of  the 
action ;  and  if  this  fact  be  not 
proved  the  plaintiff  ought  to  be 
nonsuited,  though  it  was  not  aver- 
red in  the  declaration,  and  though 
the  defendant,  who  might  have  de- 
murred for  the  omission,  has  not 
done  so.  Wkiticorth  v.  HalU  1831. 
2  B.  &  Ad.  695. 

MARRIAGE  SETTLEMENT. 

A  bankrupt  covenanted  by  his  mar- 
riage settlement,  that  his  heirs,  ex- 
ecutors, &c.  should,  within  twelve 
months  after  his  decease,  pay  4000/. 
to  trustees,  upon  trust  to  pay  the 
interest  to  his  intended  wife  for  her 
life;  and  after  her  death  then  to 
pay  the  principal  sum  to  the  chil- 
dren of  the  marriage;  and  if  no 
children,  to  the  wife,  if  she  sur- 
vived her  husband ;  but  if  not,  then 
to  the  executors  of  the  husband : — 
Held,  that  this  covenant  consti- 
tuted a  debt  contracted  by  the 
bankrupt,  payable  on  a  contingency, 
and  capable  of  valuation ;  and  there- 
fore provable  within  the  56th  sec- 
tion 6  G€0,  4.  c.  16.  Ex  parte  Tin- 
dal,  re  Gibhins,  1832.  1  Dea.  & 
Chit.  291.  S.C.  1  Mont.  375,462; 
8  Bing.  402. 

Where  a  bankrupt,  in  consideration 
of  his  wife's  fortune,  gave  a  bond 


to  trustees  to  pay  them  3000/.,  as 
to  which,  by  the  terms  of  a  settle- 
ment, it  was  declared  that  the  bank- 
rupt should  be  entitled  to  the  in- 
terest during  his  life,  and  after 
his  death  the  principal  was  to  go 
to  his  wife;  and  the  bankiupt  made 
default  in  the  payment  of  his  mo- 
ney : — Held»  that  the  trustees  might 
prove  for  3000/.,  and  that  the  in- 
terest upon  the  dividends  to  be  re- 
ceived under  such  proof  should  ac- 
cumulate until  the  3000/.  should 
be  realized;  after  which,  but  not 
before,  the  interest  might  be  paid 
to  the  assignees  for  the  benefit  of 
the  creditors.  Ex  parte  Turpin,  re 
Brown,  1 832.  1  Dea.  &  Chit.  1 20. 
S.  C.  1  Mont.  443. 

MEETING  TO  TAKE  BANK- 
RUPTS EXAMINATION. 

See  also  Examinatiok. 
Where  the  bankrupt,  after  attending 
the  last  meeting  before  the  Com- 
missioners, inadvertently  absented 
himself  without  passing  his  last 
examination,  the  Court,  on  his  pe- 
tition, ordered  a  fresh  meeting  for 
that  purpose.  Ex  parte  Dixon,  re 
Dixon,  1 832.    1  Dea.  &  Chit.  35 1 . 

MISTAKE. 

In  1 806  P.  proves  a  debt  against  the 
estate  of  B.  6c  Co.  bankrupts^  on  a 
bill  of  exchange^  and  dies  in  IS07, 
appointing  G.  his  executor  j  G. 
becomes  bankrupt  in  1816,  and  ob- 
tains his  certificate  in  1817:  but 
before  that  time,  viz.  in  the  years 
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1811,  1814,1815,  (?.  had,  as  ex- 
ecutor, received  three  dividends  on 
P.  's  debt,  and  after  his  certificate 
in  1817, 1622,  and  1 828  he  receives 
three  other  dividends.  It  afterwards 
tarns  out,  that  the  bill  of  exchange 
was  paid  by  another  party  in  1807, 
so  that  no  dividend  was  ever  due. 
On  petition  by  B,  &  Co.'s  assignees 
to  expunge  the  proof,  and  that  G. 
should  refund  the  six  dividends:  — 
Held,  first,  that  it  being  in  the  na- 
ture of  a  trust,  the  statute  of  limi- 
tations did   not   run  in  favour  of 
G.    But,  second,  that  as  the   first 
three  dividends  were  paid  in  error, 
and  constituted  a  legal  debt  against 
G,,  and  might   have  been  proved 
under  his  bankruptcy,  the  claim  as 
to  them  was  barred  by  G.*s  certifi- 
cate.    The  three  dividends  received 
since  his  bankruptcy  were  ordered 
to  be  refunded.     Ex  parte  Bolton, 
re  BaiUie,  1832.     1  Dea.  &  Chit. 
556. 

Where  a  party  in  the  country  applied 
to  strike  a  docket  and  issue  a  fiat, 
on  14th  January,  on  papers  sent 
from  Worcester,  the  day  after  the 
issuing  of  the  orders  of  the  12tl) 
January,  which  papers  used  the 
word  '*  commission"  instead  of 
'*  fiat,"  and  upon  the  application 
being  refused  at  the  otHce,  the 
papers  were  sent  back  to  the  coun- 
try to  be  altered,  and  in  the  mean 
time  another  party  applied  for  and 
struck  a  docket : — ^Held,  that  the 
first  applicant  was  entitled  to  the 

VOL.  I. 


fiat  upon  his  amended  papers.  Ex 
parte  Lechmere,  re  Stewart^  1832. 
1  Dea.  &  Chit.  10.  S.  C.  1  Mont. 
510. 

MORTGAGE,  MORTGAGOR 
AND  MORTGAGEE. 

See  also  Equitable  Mortoaoe — 
Costs. 

Mortgagee  applying  for  leave  to  bid 
must  always  pay  costs  of  petition, 
unless  consent  otherwise.  Ex  parte 
JVilUam,  re  Hall,  1 832.  1  Dea.  8c 
Chit.  489.     S.  C.  1  Mont.  514. 

Mortgagee's  costs  to  be  paid  out-  of 
the  proceeds  of  the  sale.  Ex  parte 
Browne,  re  Clarke,  IS32.  1  Dea. 
&  Chit.  34.  Sed  vide  Ex  parte 
friliiam,  id.  489. 

When  mortgaged  property  is  sold, 
and  the  same  solicitor  is  concerned 
for  the  assignees  and  the  mortga- 
gees, a  separate  solicitor  should  be 
appointed  for  the  purposes  of  the 
sale.  Ex  parte  Rolfe,  re  Johnson^ 
1832.  1  Dea.  &  Chit.  77.  5.  C. 
1  Mont.  515. 

A  mortgagee  petitioned  for  the  sale 
of  his  security,  and  to  he  permitted 
to  prove  the  full  amount  of  his 
debt  in  a  suit  for  the  administration 
of  the  assets  of  the  deceased  mort- 
gagor:— Held,  that  he  could  prove 
only  for  so  much  of  his  debt  as 
might  remain  unpaid  by  the  pro- 
duce of  the  mortgaged  estate,  ac- 
cording to  the  rule  in  bankruptcy. 

8  S 
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parte   Wood,    re  Swakuoth    1832. 
1  Dea.  &  Chit.  410. 

COVENANT. 

By  indentare  of  demise,  recitiDg  that 
the  lessee  bad'  purchased  certain 
fixtures  on  the  premises,  on  condi- 
tion of  their  being  repurchased  as 
after-mentioned,  it  was  agreed  be- 
tween the  lessor  and  lessee,  and  the 
lessor  covenanted,  that  on  the  ex- 
piration or  other  sooner  determina- 
tion of  the  term,  he,  the  lessor, 
should  and  would  take  the  fixtures 
at  such  price  as  they  should  be  i^- 
praised  at  by  two  competent  per- 
sons, one  to  be  named  on  each 
side. 

The  lessee  became  bankrupt,  and  his 
assignee  declined  the  lease  (which 
was  delivered  up),  but  he  required 
the  fixtures  to  be  re-purchased,  and 
brought  an  action  of  covenant 
against  the  lessor  for  not  appointing 
an  appraiser:  —  Held,  that  as  by 
6  Geo,  4,  c.  16.  s.  75.  the  bank- 
nipt,  on  delivering  up  the  lease,  was 
discharged  from  all  the  covenants 
on  his  part,  performance  of  the  co- 
venant in  question  could  not  be  en- 
forced by  the  assignee  against  the 
lessor.  Kearsay  v.  Carstain,  1831. 
2fi.&Ad.  716. 

DAMAGES. 

Assignees  under  6  Geo.  4.  c.  16.  may 
maintain  an  action  for  unliquidated 
damages  which  have  accrued  before 
the  bankruptcy  by  non-performance 


of  a  contracu     Wright  t.  Fakfieldj 
183J.    2B.  «fAd.  727. 

W,  and  T.  arrested  M.   and   S,  for 
debt,  and  shortly  afterwards  issued 
a  commission  of  bankruptcy  against 
them,  but,  after  proving  their  debt^ 
abandoned  the  commission,  in  order 
to  proceed  against  the  bail  in  the 
action.     They  then    obtained   the 
joint  note  of  H.  (one  of  the  bail) 
and  of  Af.  and  S,,  and  compelled  H, 
to  pay  the  note ;  soon  after  which  a 
second  commission   issued  against 
S.  as  surviving  partner  of  M.   hibxx 
giving  this  note,  the  bail  took  an 
assignment  from  M,  and  S,  of  all 
their  stock  in  trade,  &c.  as  an  in- 
demnity against  the  consequences 
of  becoming  bail :— Held^that  none 
of  these  circumstances  operated  as 
a  forfeiture  of  the  debt  of  W*  and 
T.  within  the  meaning  of  the  8th 
section  of  6  Geo.  4.  c.  16 : — Held, 
also,  that  Af.  having  died  before 
adjudication  under  the  first  commis- 
sion, that  commission  became  null 
and  void,  without  any  writ  of  super- 
sedeas.  Quaere,  whether,  in  case  of 
such  a  forfeiture  of  the  debt  by  the 
petitioning  creditor,  this  Court  can 
order  him  to  pay  over  the  amount 
to  the  assignees.    Ex  parte  Green^ 
re  Madders,  1 832.     1  Dea.  &  Chit. 
230. 

DEBTS  PROVEABLE. 

A  defendant  compromised  an  action 
for  libel,  by  agreeing  to  apologise, 
and  pay  the  plaintiff's  costs.    The 
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apolc^  was  made,  and  a  rule  of 
Coart  obtained,  ordering  the  de- 
fendant to  pay  the  costs,  anionnting 
to  67/.  On  default  made,  an  at- 
tachment issued,  and  the  defendant 
was  committed.  While  in  custody 
he  became  bankrupt,  and  obtained 
his  certificate : — Held,  that  the  sum 
named  in  the  rule  of  Court  was  a 
debt  which  might  have  been  proved 
under  the  commission,  and  that  the 
defendant  was  entitled  to  be  dis- 
charged out  of  custody.  Riley  v. 
Byrne,  1831.    2  B.  &  Ad.  779. 

After  a  commission  of  bankruptcy 
was  sued  out  against  the  plaintiff^ 
the  defendant  signed  judgment  as 
in  case  of  a  nonsuit,  taxed  the  costs, 
and  sued  out  execution.  The  first 
day  of  the  term,  to  which  the  judg- 
ment related,  was  before  the  com- 
mission was  issued  : — Held,  that 
the  costs  were  not  proveable  under 
the  commission,  as  they  did  not 
constitute  a  debt  till  judgment  was 
actually  signed ;  and  that  although 
the  plaintiff'  had  obtained  his  certi- 
ficate, he  was  still  liable  for  such 
costs.  Brough  V.  Adcocky  1831. 
5  Moore  &  P.  678. 


DECISIONS  OVERRULED. 

Ex  parte  Billiards^  Buck,  2^0 ;  Ex 
parte  Edwards,  id.  232;  and  Ex 
parte  Marks,  1  G.  &  J.  70,  over- 
ruled. Exparte  Thomas,  re  Thomas, 
1832,  1  Dea.  &  Chit.  443. 

Coldwell  V.  Gregory,  I  Pri,  129,  over- 


ruled by  Enderby  v.  Gilpin,  2  B. 
&  C.  389.  Ex  parte  Chuck,  1 
Mont.  365. 

DEEDS,  REGISTRATION. 

The  want  of  registration  of  a  convey- 
ance invalidates  the  deed  as  to  sub- 
sequent purchasers  only^  not  as  to 
assignees  of  the  party  conveying 
property.  Exparte  Coles,  re  Rucker, 
1832.     1  Dea.  &  Chit.  100. 

DEEDS,  INSPECTION  OF. 

In  1 8 1 1  A,  and  B.  entered  into  a  part- 
nership, which  continued  till  1818, 
when  it  was  dissolved,  and  the  affairs 
wound  up,  except  as  to  some  out- 
standing debts.  In  1820  a  deed  of 
release  was  executed,  from  which 
these  debts  were  excluded .  Partner- 
ship books  relating  generally  to  these 
and  other  debts  were  all  along  suf- 
fered to  remain  in  the  hands  of  A, 
Ail  the  outstanding  debts  were  sub- 
sequently settled.  In  J  830  B.  was 
declared  bankrupt,  till  which  time 
the  books  were  never  called  for  by 
B.  : — Held,  that  A*  and  B.  never- 
theless continued  tenants  in  com- 
mon in  respect  of  them,  and 
that  the  length  of  time  did  not 
affect  that  relationship,  and,  there- 
fore, although  there  was  no  charge 
of  fraud  in  the  settled  account,  yet 
the  Commissioner  had  jurisdiction 
to  call  A,  before  him,  and  examine 
him  and  the  books,  relative  to  the 
former  dealings  of  the  bankrupt. 
Ex  parte  Triteman,  re  Martindale, 
1832.     1  Dea.  &  Chit.  464. 
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DELIVERY  UP  OF  CHATTELS. 

Order  made  on  assignees^  though  they 
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did  not  distinctly  repudiate  the  right 
of  property,  for  delivery  of  chattels 
belonging  to  third  party  in  hands 
of  bankrupt*  Ex  parte  Eden,  re 
Jackson,  1832.     1  Mont.  506. 

DEPOSITIONS. 

Depositions  taken  before  Commission- 
ers of  bankrupt  are  conclusive  evi- 
dence of  the  bankruptcy  under  6 
Geo.  4.  c.  16.  8.  92.  though  the 
conversion  for  which  the  assignees 
proved  shall  have  taken  place  after 
the  act  of  bankruptcy;  for  the 
bankrupt  might  have  sustained  an 
action  up  to  the  time  of  issuing  a 
commission ;  and  if  after  that 
event  the  assignees  should  recover, 
payments  to  them  by  the  defendant 
would  be  protected  by  sect.  94,  in 
case  the  commission  should  be  af- 
terwards superseded.  Fox  v.  Ma- 
honey,  1831.  2  Tyrwhitt,  285. 
5.C.2Cromp.  &  J.  325. 

DIVIDEND. 
An  official  assignee  having  sent  to  the 
petitioner  (who  was  employed  un- 
der the  commission  to  sell  part  of 
the  bankrupt's  property)  the  usual 
circular,  that  a  dividend  was  due  on 
his  debt,  cannot  afterwards  refuse 
to  pay  the  same,  upon  the  plea  that 
his  accounts  for  such  business  done 
by  him  are  erroneous.  Ex  parte 
Alexander,  re  Elder,  1832.  1  Dea. 
&  Chit.  513.    S.C.I  Mont.  503. 


If  bills  amounting  to  1320^  be  de- 
livered by  the  drawer  to  the  credi- 
tor as  collateral  security  for  a  debt 
of  4000^,  and  the  drawer  and  ac- 
ceptor become  bankrupt,  but  the 
estate  of  the  acceptor  prove  solvent, 
the  creditor  is  entitled  to  receive 
20«.  in  the  pound  on  the  bills 
against  the  estate  of  the  acceptor, 
and  also  prove  the  debt  of  4000/., 
and  receive  dividends  in  liquidation 
of  the  remaining  portion  of  his 
debt  under  the  commission  against 
the  drawer.  Ex  parte  Sammon,  re 
Peirwn,  1832.  1  Dea.  &  Chit. 
564. 

B.  and  G.  carry  on  business  at  Man- 
chester as  commission  agents  under 
the  firm  of  B,  &  Co.  G.  being 
also  a  trader  on  his  own  separate 
account  at  Stockport,  under  the 
firm  of  G.  &  Co.,  and  being  like- 
wise a  partner  with  /.  in  London, 
trading  under  the  firm  of  /.  &  Co., 
and  with  S.  IL  at  Stockport,  trad- 
ing under  the  firm  of  S.  R,;  B,  & 
Co.  drew  two  bills  upon  J*  &  Co,, 
payable  to  the  order  of  J3.  &  Co., 
which  /.  and  Co.  accept,  and  which 
are  afterwards  indorsed  by  B,  &  Co., 
0.  &  Co.  and  5.  R,  i  and  of  which 
W,  &  Co.  became  the  holders  for  a 
valuable  consideration,  without  any 
knowledge  that  G.  was  a  partner  in 
the  house  of  B.  8c  Co.,  or  in  that 
of  /•  &  Co.  B.  &  G,  and  /.  se- 
verally became  bankrupts.  The 
Judges  were  equally  divided  on  the 
question  whether  IV.  Be  Co.  oould 
prove  the  amoant  of  the  bills  both 
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against  the  joint  estate  di  B,  8c  G. 
and  tbe  separate  estate  of  G.,  or 
whether  they  must  elect :  but  held^ 
per  tot.  Cur.  that  the  amount  of  di- 
vidends which  had  been  previously 
declared,  though  not  received  by 
W.  8c  Co.,  under  the  commission 
against  J,,  must  be  deducted  from 
such  proof.  Ex  parte  Moults  re 
Barrow,  1832.  1  Dea.  &  Chit.  44. 
S.  C.  1  Mont.  321.  Judgmento  of 
Erskine,  C.  J.  and  Rose,  J.  adopted 
on  rehearing  before  the  Lord  Chan- 
cellor. 

DOCKET. 

Where  a  party  in  the  country  applied 
to  strike  a  docket  and  issue  a  fiat, 
on  14th  January,  on  papers  sent 
from  Worcester,  the  day  after  the 
issuing  of  the  orders  of  the  12th 
January,  which  papers  used  the 
word  '*  commission'^  instead  of 
**  fiat,'*  and  upon  the  application 
being  refused  at  the  office,  the 
papers  were  sent  back  to  the  coun- 
try to  be  altered,  and  in  the  mean 
time  another  party  applied  for  and 
struck  a  docket : — Held,  that  the 
first  applicant  was  entitled  to  the 
fiat  upon  his  amended  papers.  Ex 
parte  Lechmere,  re  Stewart ,  18S2. 
1  Dea.  &  Chit.  10.  S.  C.  1  Mont. 
510. 

When  time  expired  for  opening  a 
commission,  through  the  contri- 
vance of  the  bankrupt,  petitioning 
creditor  obtained  leave  to  strike  a 
new  docket. 


In  case  of  emergency,  a  petition 
will  be  answered  instanter.  Re 
Matthews,  1832.  1  Dea.  &  Chit. 
S5.    S.C.  1  Mont.  512. 

Bond  and  affidavit  were  both  on  same 
sheet  of  paper ;  bond  duly  sat  out 
the  bankrupt's  description,  but  af- 
fidavit merely  mentioned  his  name : 
— Held  sufficient.  Ex  parte  Grey- 
bourne^  1832.     1  Mont.  509. 

DOCK  WARRANTS. 

The  custom  at  the  London  Docks  is 
to  acknowledge  no  tide  in  wines 
unless  accompanied  with  posses- 
sion of  dock  warrants  indorsed  by 
the  party  to  whom  they  originally 
issued.  Where  A.  received  war- 
rants from  B.  not  indorsed  by  B,, 
and  A.  delivered  and  indorsed 
them  to  C,  who  afterwards  pro- 
cured B.'s  indorsement,  and  A. 
became  bankrupt :  —  Held,  the 
wines  passed  to  C,  though  notice 
of  transfer  to  dock  company,  and 
indorsement  by  B.,  were  subse- 
quent to  the  bankruptcy: — Held 
also,  that  for  want  of  B,*s  indorse- 
ment to  A.f  and  transfer  into  A.*a 
name  in  the  company's  books,  A. 
never  had  the  order  and  disposition 
of  them.  Ex  parte  Davenport^  re 
Leech,  1832.    1  Dea.  8c  Chit.  397. 

DOUBLE  PROOF. 

B.  8c  G.  carry  on  business  at  Man- 
chester as  commission  agents,  under 
tbe  firm  of  B.  &  Co.,  G.  being  ako 
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a  trader  on  his  own  sefuurate  ac- 
count at  Stockport,  under  the  firm 
of  G.  8c  Co.,  and  being  likewise  a 
partner  with  /.  in  London,  trading 
under  the  firm  of  /.  8c  Co.,  and 
with  S,  R,  at  Stockport,  trading 
under  the  firm  of  5.  A. ;  B.  8c  Co. 
drew  two  bills  upon  /.  8c  Co.,  pay- 
able to  the  order  of  B,  8c  Co., 
which  /.  8c  Co.  accept,  and  which 
are  afterwards  indorsed  by  B,  8c 
Co. 9  G.  8c  Co.  and  S,  R, ;  and  of 
which  JV.  8c  Co.  became  the  hold- 
ers for  a  valuable  consideration, 
without  any  knowledge  that  G.  was 
a  partner  in  the  house  of  B.  8c  Co., 
or  in  that  of/.  8c  Co.  B.  8c  G,  and 
J,  severally  became  bankrupt ;  the 
judges  were  equally  divided  on  the 
question  whether  fV,  8c  Co.  could 
prove  the  amount  of  the  bills  both 
against  the  joint  estate  of  B.  8c  G., 
and  the  separate  estate  of  G.,  or 
whether  they  must  elect : —  But 
held,  per.  tot.  Cur,,  that  the  amount 
of  dividends  which  had  been  pre- 
viously declared,  though  not  re- 
ceived by  W.  8c  Co.,  under  the 
commission  against  /.,  must  be  de- 
ducted from  such  proof.  Ex  parte 
Moult t  re  Barrow,  1832.  1  Dea. 
8c  Chit.  44.  S.  C.  1  Mont.  321. 
Judgment  of  Erskine,  C  J.  and 
Rose,  J.  adopted  on  rehearing  be- 
fore the  Lord  Chancellor. 


ELECTION. 

See  aUo  Lease. 

From  the  1 0th  to  the  23d  March  is  a 


reaaonable  time  for  assignees  to 
elect  whether  they  will  accept  or 
reject  the  bankrupt's  lease.  Ex 
parte  Fletcher,  re  CoUms,  1832. 
1  Dea.  8c  Chit.  356. 

ELECTION  UNDER  COM- 
MISSION. 

Creditor,  by  petitioning  to  stay  certi- 
ficate, makes  his  election  to  come 
in  under  the  commission  for  every 
proveable  debt  which  may  be 
owing  to  him  from  the  bankrupt, 
and  therefore  the  bankrupt  must 
be  discharged  from  any  action 
pending  against  him  by  creditors 
in  respect  of  any  such  debt,  be- 
fore the  petition  can  be  proceeded 
in.  Ex  parte  Bostock,  re  Wright, 
1832.     1  Dea.  &  Chit  383. 

Plaintiff*  having  proved  under  a  com- 
mission of  bankrupt  in  1816  : — 
Held,  estopped  to  sue  for  .the  same 
debt  after  the  passing  of  6  Geo.  4. 
c.  16.  s.  59.  though  that  statute 
repeals  49  Geo,  3.  c.  121.  which 
makes  proof  of  a  debt  an  election 
not  to  sue.  Adanu  v.  Bridger, 
1832.     8  Bing.  314. 

EMBLEMENTS. 

A  lease  of  lands  contained  a  condition, 
**  that,  if  the  lessee  should  commit 
an  act  of  bankruptcy  whereon  a 
commission  should  issue,  and  he 
should  be  declared  bankrupt,  or  if 
he  should  become  insolvent,  or 
incur  any  debt  upon  which  any 
judgment  should  be  signed,  en- 
tered upi  or  given  against  him,  and 
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on  wluch  any  writ  of  fieri  facias, 
or  any  other  writ  of  execution, 
should  issue,  it  should  be  lawful 
for  the  lessor  to  re-enter  into  the 
demised  premises*  and  "  the  same 
again  to  have,  repossess,  and  enjoy, 
as  in  his  former  estate."  The 
tenant  gave  a  warrant  of  attorney, 
upon  which  judgment  was  entered 
up,  and  his  goods  taken  in  execu- 
tion and  sold,  and  a  commission  of 
bankrupt  afterwards  issued  against 
him.  The  lessor  entered  for  the 
forfeiture  : — Held,  that  he  was  en- 
titled to  the  emblements.  Davii 
y.  Eyton,  1830.  4  Moore  8c  P. 
SftO. 

ENLARGEMENT  OF  TIME. 

See  also  Time. 

When  the  time  has  expired  for  open- 
ing a  fiat,  tlie  Court  will  not  grant 
further  time  for  this  purpose  to 
the  petitioning  creditor,  merely  be- 
cause he  has  been  negotiating  for  a 
composition  with  the  general  body 
of  the  creditors.  Ex  parte  Dowton, 
re  Wisden,  1832.  1  Dea.  &  Chit. 
111. 

An  order  to  enlarge  the  time  for  the 
bankrupt's  surrender  is  of  course, 
if  applied  for  six  clear  days  before 
the  day  appointed  for  his  surren- 
der. Ex  parte  jRcue,  re  Rose^  1832. 
1  Dea.  &  Chit.  37. 

When  bankrupt  abroad,  the  time  for 
his  surrender  will  be  enlarged. 
Ex  parte  Dodds,  re  Dodds,  1 832. 


1  Dea.  &  Chit.  76.    5.  C.  1  Mont. 
506. 

Under  special  circumstances  time  en- 
larged for  opening  a  commission ; 
and  a  petition  was  answered  for  the 
same  day  on  which  the  order  was 
applied  for.  Ex  parte  Moody,  1 832. 
1  Dea.  &  Chit.  34.  S.  C.  1  Mont. 
512. 

Period  of  eight  days,  for  which  a 
petition  was  answered,  allowed  to 
be  enlarged.  Ex  parte  Beardsworth, 
re  Jones,  1832.  1  Dea.  &  Chit. 
369. 

Time  of  opening  a  fiat  enlarged, 
where  witness  in  support  of  the 
bankruptcy  keeps  out  of  the  way, 
and  is  summoned  by  the  Commis- 
sioner to  attend  on  a  future  day. 
Ex  parte  Fox,  re  Bennett,  1832.  1 
Dea.  &  Chit.  572. 


EQUITABLE  MORTGAGE. 

See  also  Mortgage — Costs. 

The  clerk  of  a  creditor  claiming  an 
equitable  mortgage  drew  up  and 
signed  the  memorandum  accom- 
panying the  deposit  of  a  lease  by 
the  bankrupt;  but  it  was  not 
signed  by  the  bankrupt  himself, 
nor  was  it  alleged  that  the  clerk 
was  authorized  by  the  bankrupt 
to  draw  up  suph  memorandum,  or 
that  it  was  ever    shown  to  the 

• 

bankrupt  :-nrHeld,  under  these  cir- 
cumstances, that  the  equitable 
mortgagee  was  not  entitled  to  the 
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bsods^  bills  not  &ac,  which  were 
eatered  by  B.  in  the  pay-book  as 
bills  to  bis  credit  to  the  fall  amooDt. 
By  the  custom  of  the  bank  the 
customers  were  at  liberty  to  draw 
for  the  amount  of  such  bills  imme- 
diately, and  the  bank  was  at  liberty 
to  pay  away  such  bills  as  they 
thought  fit.  There  was  no  evi- 
dence of  ^/s  knowledge  of  this 
custom,  and  A,  swore  that  he  never 
gave  authority  to  B.  to  negociate 
them,  but  deposited  them  only  that 
B.  might  receive  the  value  of  them 
when  at  maturity;  that  he  never 
drew  on  account  of  any  bill  till 
after  it  was  due ;  that  the  balance 
of  accounts,  independent  of  the 
bills,  was  always  in  his  favour,  and 
that  he  never  received  more  than 
one  such  bill,  (deposited  by  another 
customer)  in  answer  to  his  cheques. 

B.  haviner  negotiated  them  to  C.  as 
security  for  a  debt,  and  B,  becom-  | 
ing  bankrupt  before  the  bills  were 
due  : — Held,  that  they  did  not  pass 
to  B.'s  assignees,  and,  therefore,  A. 
was  entitled  to  be  indemnified  from 
the  surplus  security  in  the  hands  of 

C.  Ex  parte  Benson,  re  DilwortA, 
1832.     1  Dea.  &  Chit.  435. 

SOLICITOR. 

A  bankrupt  having  employed  A.,  a 
solicitor,  to  procure  signatures  of 
creditors  to  his  certificate,  and  then 
ceased  to  employ  him,  cannot 
oblige  his,  A.%  clerk  to  make  afii- 
davit  of  witnessing  the  signatures 
without  first  paying  A,  his  costs 


for  sudi  business.  Ex  parte  Shore, 
re  Lycos.  1832.  1  Dea.  &  Chit. 
509. 

An  attoroey,  usable  from  bodily  infir- 
mity to  attend  to  be  sworn  in^  was 
allowed  to  be  admitted  on  an  affi- 
davit sworn  before  a  Master  in 
Chancery.  Ex  parte  Svoam,  1832. 
1  Dea.  &  Chit.  15. 

Upon  a  petition  by  a  creditor,  under 
6  Geo.  4.  c.  16.  s.  14.«  to  retax  a 
•olicitor*8  bill,  it  is  not  necessary 
to  serve  the  assignees.  Ex  parte 
Faj/ne,  re  Saundersom,  1831.  1 
Mont.  455. 

STAMP. 

A  promissory  note  payable  to  *'  A,  B, 
or  order,  on  demand,"  is  not  a  note 
payable  to  the  bearer  on  demand^ 
and  is,  consequently,  within  the 
second  class  of  notes  in  the  first 
schedule  of  the  Stamp  Act,  which 
are  chargeable  with. the  lower  duty. 
Ex  parte  Robinson^  re  RastaU, 
1832.     1  Dea.  &  Chit.  275. 

STATUTES. 

1  &  2  Will,  4.  c.  56.     Appendix  i. 

2  &3  fViU.4.Q.  14.  IviiL 
2  WiU.  4.  c.  63.  s.  39.                Ixiii. 

STATUTE  OF  LIMITATIONS. 

In  ]  806  P.  proves  a  debt  against  the 
estate  of  B.  &  Co.  bankrupts^  on  a 
bill  of  exchange,  and  dies  in  1807, 
appointing   G.   his  executor  5    G, 
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becomes  lmiikru)>t  in  1816,  and  ob- 
tains his  certificate  in  1817'-  but 
before  that  time^  viz.  in  the  years 
1611,  1814,  1815,  (7.  had,  as  ex- 
ecutor, received  three  dividends  on 
P.'s  debt,  and  after  his  certificate 
in  1617,  1822,  and  1828,  he  re- 
ceives three  other  dividends ;  it  af- 
terwards turns  out  that  the  biU  of 
exchange  was  paid  by  another  {MUty 
in  1807,  so  that  no  dividend  was 
ever  due. 

On    petition  by  B.  6c  Co.'s   as- 
signees to  expunge  the  proof,  and 
that  G.  should  refund  the  six  divi- 
dends :— Held,  first,  that  it  being 
in  the  nature  of  a  trust  the  statute 
of  limitations  did  not  run  in  favour 
of  G.    But  second,  that  as  the  first 
three  dividends  were  paid  in  error, 
and  were  a  legal  debt  against  G. 
and  might  have  been  proved  under 
his  bankruptcy,    the    claim   as   to 
them  was  barred  by  G.'s  certifi- 
cate.     The  other  three,   received 
since  his  bankruptcy,  were  ordered 
to  be  refunded.    Ex  parte  Bolton, 
reBaillie,  1832.     1   Dea.  &  Chit. 
556. 
A  surviving  assignee  is  liable  for  the 
payment  of  dividends,   if  his  co- 
assignee  ever  admitted  the  proof  of 
the  debt,  although  the  creditor  has 
failed  to  apply  for  the  dividends  for 
many  years,  unless  it  can  be  proved 
that  the  creditor  has  received  them  -, 
the  onus  of  the  proof  of  payment 
lying  on  the  assignee,  and  this,  not- 
withstanding there  is  no  sufficient 
fund  left  of  the  bankrupt's  estate 
pay  to  the  creditor.    The  statute 


of  limitations  does  not  attach  to  a 
debt  proved  under  a  commission  or 
fiat  of  bank  nip  tcy .  Ex  parte  Healey, 
re  Norris,  1832.  1  Dea.  &  Chit. 
361. 


STATUTE,  CONSTRUCTION  OF 
6  GEO.  4.  c.  16. 

See  also  Opsratiom  op  6  Gao.  4. 
c.  16 — Paymbhts  Protected. 

Sec.  8.  fV.  &  T.  arrested  M.  &  S. 
for  debt,  and  shortly  afterwards  is- 
sued a  commission  of  bankruptcy 
against  them ;  but,  after  proving 
their  debt,  abandoned  the  commis- 
sion, in  order  to  proceed  against  the 
bail  in  the  action.  They  then  ob- 
tained the  joint  note  of  H»  (one  of 
the  bail)  and  of  M.  &  S,y  and  com- 
pelled H.  to  pay  the  note;  soon 
after  which  a  second  commission 
issued  against  S.  as  surviving  part- 
ner of  M.  After  giving  this  note, 
the  bail  took  an  assignment  fron^ 
M,  &  S.  a(  all  their  stock  in  trade, 
&G.  as  an  indemnity  against  the 
consequences  of  becoming  bail : — 
Held,  that  none  of  these  circum- 
stances operated  as  a  forfeiture  of 
the  debt  of  W.  &  T.  within  the 
meaning  of  the  8th  section  of  6 
Geo.  4.  c.  16: — Held,  also,  that 
M.  having  died  before  adjudication 
under  the  first  commission,  that 
commission  became  null  and  void, 
without  any  writ  of  supersedeas. 
Qtuere,  Whether  in  case  of  such  a 
forfeitme  of  the  debt  by  the  peti- 
tioning creditor,  this  Court  can 
order  him  to  pay  over  the  amount 
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to  the  assignees.  Es  parte  Green^ 
re  Madders,  1832.  1  Dea.  &  Cbit. 
230. 

Sec.  56.  A  bankrupt  covenanted  by  hia 
marriage  settlement,  that  his  heirs, 
executors,  8ce.  should,  within  twelve 
months  after  his  decease,  pay  4000^ 
to  trustees,  upon  trust  to  pay  the 
interest  to  his  intended  wife  for  her 
life;  and  after  her  death  then  to 
pay  the  principal  sura  to  the  chil- 
dren of  the  marriage ;  and  if  no 
children,  to  the  wife,  if  she  sur- 
vived her  husband ;  but  if  not,  then 
to  the  executors  of  the  husband : — 
Held,  that  this  covenant  consti- 
tuted a  debt  contracted  by  the 
bankrupt,  payable  on  a  contingency, 
and  capable  of  valuation ;  and  there- 
fore provable  within  the  56th  sec- 
tion 6  Geo.  4.  c.  16.  Ex  parte  Tin- 
daU  re  Gibbi/u,  1832.  1  Dea.  & 
Chit.  291.  S.C.  1  Mont.  375,  462 ; 
8  Bing.  402. 

Sec.  59.  Plaintiff  having  proved  under 
a  conimisMon  of  bankrupt  in  1816  : 
— Held,  estopped  to  sue  for  the 
same  debt  after  the  passing  of  6 
Geo.  4.  c.  J  6.  though  that  statute 
repeals  49  Geo.  3,  c.  121.  which 
makes  proof  of  a  debt  an  election 
not  to  sue.  Adames  v.  Bridger, 
1832.     8  Bing.  314. 

Sec.  75.  Covenant  for  rent.  Plea,  that 
before  the  rent  became  due,  the  de- 
fendants, by  deed,  assigned  all  their 
interest  in  the  demised  premises  to 
A.  B;  subject  to  tlie  payment  of 
the  rent  and  performance  of  the 


•  covenanta  contained  in  the  lease; 
and  that  he,  by  the  assignment, 
covenanted  to  pay  the  rent  and 
perform  the  covenanta  contained 
in  the  lease ;  that  the  defendants 
delivered  the  lease  to  him,  and  he 
accepted  the  same,  and  entered  on 
the  premises  by  virtue  of  the  as- 
signment: the  plea  then  stated, 
that  A.B.  became  bankrupt,  and 
that  the  arrears  of  rent  accrued 
after  the  date  of  the  commission ; 
that  the  assignee  of  his  estate  de- 
clined the  lease,  and  that  the  bank- 
rupt, within  fourteen  days  after 
notice  of  that  fact,  delivered  up 
such  lease  to  the  plaintifis,  devisees 
of  the  reversions: — Held,  upon  de- 
murrer, that  the  plea  was  bad,  in- 
asmuch as  the  statute  6  Geo,  4. 
c.  16.  s.  75.  did  not  put  an  end  to 
the  lease,  but  merely  discharged 
the  bankrupt  from  any  subsequent 
payment  of  the  rent  or  observance 
of  the  covenants.  Manning  v.  Flighty 
1832.     3  Barn.  &  Adol.  211. 

Sec.  82.  A  trader^  in  a  state  of  insol- 
vency, and  concealing  himself  from 
his  general  creditors,  after  a  secret 
act  of  bankruptcy,  in  part  payment 
of  a  debt  delivered  a  bill  of  exchange 
to  a  creditor  who  was  acquainted 
with  his  place  of  retreat,  and  with 
whom  he  was  in  friendly  communi- 
cation : — Held,  that  this  was  not  a 
payment  protected  by  the  82nd 
section  of  the  statute  6  Geo.  4.  c 
16.  Bggnall  v.  Andrews,  1830. 
4  Moore  &  P.  839. 

Sec.  92,  94.  Depositions  taken  before 
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'  eommissionen  of  bankrupt  are  con- 
clusive evidence  of  tbe  bankruptcy 
under  6tb  Geo.  4.  c.  1 6.  s.  92. 
tbough  tbe  conversion  for  wbicb 
tbe  assignees  proved  sball  bave 
taken  place  after  the  act  of  bank- 
ruptcy; for  tbe  bankrupt  migbt 
have  sustained  an  action  up  to  tbe 
time  of  issuing  a  commission,  and 
if  afler  that  event  tbe  assignees 
should  recover,  payments  to  them 
by  tbe  defendant  would  be  protected 
by  s.  94,  in  case  tbe  commission 
should  be  afterwards  superseded. 
Fox  V.  Makony,  1831.  2  Tyrwhitt, 
285.     S.C.  2  Cromp.  &  J.  325. 

Sec.  104.  Tbe  charge  of  20/.  per 
cent,  imposed  on  assignees  by  6 
Geo.  4.  c.  1 6.  8.  1 04.  for  retaining 
tbe  bankrupt's  money  in  their  bands, 
tbe  bankrupt  himself  has  no  legal 
or  equitable  claim  to,  either  in  re- 
spect of  bis  allowance  or  his  right 
to  the  surplus.  Pell^  J.  dissent. 
Quare,  Whether  this  charge  is  to 
be  20/.  per  cent,  per  annum  during 
the  whole  period  of  retention,  or 
only  one  single  charge  of  20/.  per 
cent,  upon  the  gross  sum  retained. 
QuccrCi  Whether  the  charge  can 
be  sustained  on  monies  retained  by 
assignees  previous  to  tbe  1st  of 
September,  1825,  when  the  6  Geo. 
4.  c.  16.  first  came  into  operation. 
Ex  parte  Lowe,  re  Aaron,  1832. 
1  Dea.  &  Chit.  137.  S.  C.  1  Mont. 
392. 

Sec.  126.   The  defendant  having  be- 


l 


come  bankrupt  and  obtained  his 
certificate,  the  Court  may  stay  the 
proceedings  in  the  action  before 
judgment,  although  tbe  126  sect, 
of  the  statute  6  Geo.  4.  c.  1 6.  only 
authorizes  the  Court  to  discharge 
a  bankrupt  taken  in  execution  ;  but 
the  defendant  having  created  un- 
necessary expense  and  delay  to  the 
plaintiff,  he  was  required  to  pay  all 
the  costs  incurred  from  the  day  the 
cause  might  have  been  tried,  to  the 
time  of  tbe  application  to  stay  tbe 
proceedings.  Sadler  v.  Cleaver^ 
1831.    5  Moore  &  P.  706. 

1  &  2  fVOL  4.  c.  56.     See  also  As- 

SIGNBB8,  ChOICB,  &C. 

Sec.  17.  Under  the  1  &  2  WVl.  4.  c.  &6. 
s.  1 7.  a  bankrupt  cannot  proceed  on 
a  petition  to  supersede  in  this  Court 
and  also  have  an  issue  at  law ;  he 
must  elect  his  remedy :  and  peti- 
tion being  part  heard,  he  is  pre- 
cluded from  an  issue.  Ex  parte 
Williamson,  re  Williamson^  1832. 
1  Dea.  &  Chit.  549. 

Sec.  17.  Bankrupt  is  not  precluded  by 
1  &  2  Will.  4.  c.  56.  8.  17.  from  ap- 
plying to  supersede,  although  two 
months  have  elapsed  from  date  of 
adjudication.  Ex  parte  Palmer,  re 
Palmer,  1832.  1  Dea.  &  Chit. 
341.     S.C.  1  Mont.  497. 

Sec.  38.  TheCourt  has  power,  under  1 
&  2  Will.  4.  c.^6.  s.  38.  after  bear- 
ing  a  case  partly  by  affidavit,  to  exa- 
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mine  vwd  voce  ptrties  who  have 
made  affidavits.  Ex  partt  Palmer,  re 
Ptdnur,  1832.  1  Bea.  &  Chit. 
S41.    iS*.  C.  1  Mont.  497. 


STAYING  PROCEEDINGS. 

The  defendant  having  become  bank- 
rupt, and  obtained  his  certificate, 
the  Court  may  stay  the  proceedings 
in  the  action  before  judgment,  al- 
though the  126th  section  of  the 
statute  6  Geo.  4.  c.  16.  only  au- 
thorizes the  Court  to  discharge  a 
bankrupt  taken  in  execution  ;  but 
the  defendant  having  created  un- 
necessary expense  and  delay  to  the 
plaintiff,  he  was  required  to  pay 
all  the  costs  incurred,  from  the 
day  the  cause  might  have  been 
tried  to  the  time  of  the  application 
to  stay  the  proceedings.  Sadler 
V.  CkaceVf  1881.  5  Moore  &  P. 
706. 

SUPERSEDEAS. 

See  also  Petition  to  supersede. 

A  bankrupt  is  not  prevented,  by  the 
17th  sect,  of  1  &  2  WUl,  4.  c«  56. 
from  applying  to  supersede,  al- 
though two  months  have  elapsed 
from  the  date  of  the  adjudication. 
Eg  parte  Palmer,  re  Palmer.  1  Dea. 
&  Chit.  $4,1.    S.  C.  1  Mont.  497. 

Course  of  proceeding  and  rules  of 
evidence  on  a  vied  voce  examina^ 
tion  of  bankrupt's  petition  to  su- 


persede,   tos  parte  Pdmer,  rt  Pair 
mer,  18S2.     1  Dea.  &  Chit.  371. 

A  petition  pcieaentcd  to  Lord  Chan- 
cellor before  11th  Januaty  1832, 
jto  supersede,  an  action  at  law  was 
directed  to  try  validity  of  coonnis- 
sion,  coats  reserved.  Verdict  in 
favour  of  petitioner.  A  new  peti- 
tion was  thereupon  presented  to 
the  Court  of  Review  aad  granted: 
— Held,  petitioner  was  entitled  to 
costs  of  both  petitions^  and  that 
C»  R.  had  no  jurisdiction  in  ques- 
tion«  whether  die  petitioning  cre- 
ditor oould  set  off  the  debt  really 
due  to  him  against  those  costs. 
Ex  partt  Tkamas,  re  Thomas,  1832* 
1  Dea.  &  Chit.  443. 

Taking  allowance  under  commission 
does  not  preclude  an  application 
by  bankrupt  to  supersede.  Ex 
parte  Giles,  re  Giles,  1832.  1  Dea. 
&  Chit.  548. 

Where  a  joint  fiat  issues  against  A, 
and  B„  and  the  debt  is  separate,  it 
is  void»  and  the  subsequent  super- 
seding it  as  to  ^.  cannot  make  it 
good  as  a  separate  fiat  as  to  B. 
In  such  case  a  petition  praying  to 
supersede  against  £.  need  not  state 
the  objection  that  is  relied  on.  Ex 
parte  Clarke,  re  Clarke,  1832.  1 
Dea.  &  Chit.  544. 

A  bankrupt  cannot  petition  to  super- 
sede a  commission  on  tlie  ground 
of  the  insufficiency  of  the  petition- 
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ing  creditor's  debt,  when  he  has 
lain  by  two  years  without  adopting 
any  proceedings  for  that  purpose. 
A  petition  is  not  necessarily  dis- 
missed with  costs,  because  a  pre- 
vious petition  for  the  same  object 
has  been  also  dismissed,  if  the  dis- 
missal of  the  prior  petition  was  on 
a  mere  matter  of  form.  Ex  parte 
Hooper ^  re  Hooper,  ISSZ,  1  Dea. 
&  Chit.  117. 

A  single  creditor  who  petitions  to 
supersede  a  commission  on  the 
ground  of  fraud  and  collusion, 
must  also  pray  that  a  new  fiat  may 
issue,  or  without  petitioning  to 
supersede^  he  may  pray  for  the 
removal  of  the  assignees,  and  for 
others  to  be  chosen  in  their  room. 
If  his  petition  is  merely  to  super- 
sede,  it  will  be  dismissed  with 
costs.  Ex  parte  Skum,  re  Rose, 
]  832.     1  Dea.  &  Chit.  260. 

A  creditor  petitioning  to  supersede, 
must  not  only  state  that  he  was  a 
creditor  at  the  time  of  issuing  the 
commission,  but  also  at  the  time  of 
presenting  his  petition.  Ex  parte 
Flight,  re  Bateman,  1632.  1  Dea. 
&  Chit.  78. 


fT.  &  T.  arrested  M.  &  S.  fox  debt, 
and  shortly  afterwards  issued  a 
commission  of  bankruptcy  against 
them,  but  after  proving  their  debt, 
abandoned  the  commisuon,  in 
order  to  proceed  against  the  bail 
in  the  action.  They  then  obtained 
the  joint  note  of  H,,  one  of  the 


bail,  and  of  M.  and  5.,  and  com- 
pelled H,  to  pay  the  note,  soon 
afler  which  a  second  commission 
issued  against  S,  as  surviving  part- 
ner of  M.     After  giving  this  note 
the  bail  took  an  assignment  from 
M.  and  5.  of  all   their  stock  in 
trade,  &c.  as  an  indemnity  against 
the  consequences  of  becoming  bail : 
— Held,  that  none  of  these  circum- 
stancesoperated  as  a  forfeiture  of  the 
debt  of  fF.  and  T.  within  the  mean- 
ing of  the  8th  sec.  of  6  Geo.  4.  c.  16. 
— Held  also,  that  M,  having  died 
before  adjudication  under  the  first 
commission,  that  commission  be* 
came  null  and  void,  without  any 
writ  of  supersedeas.    Quere,  Whe- 
ther, in  case  of  such  a  forfeiture 
of  the  debt  by  the  petitioning  cre- 
ditor, this  Court  can  order  him  to 
pay  over  the  amount    to  the  as- 
signees.   Ex  parte  Green,  re  Mad- 
der, 1832.    1  Dea.  &  Chit.  230. 

Order  for  supersedeas  under  the 
composition  contract.  Ex  parte 
Otbome,  1832.  I  Dea.  &  Chit. 
37. 

Form  of  petition  to  annul  fiat»  Anony- 
nums,  1832.     1  Dea.  8c  Chit.  498. 


SURPLUS. 

See  also  Bankruft. 

When  there  is  a  surplus  upon  the 
estate  of  three,  which  is  indebted 
to  two,  the  creditors  of  the  three 
are  entitled  to  interest  before  the 
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surplus  is  carried  to  the  estate  of 
the  two.  Ex  parte  Ogle,  re  Hursts 
]  Mont.  350. 

SURRENDER. 

See  aUo  Enlargement  of  Time. 

The  Court  of  Review  will  Dot  hear 
the  petition  of  a  bankrupt  to  super* 
sede  a  fiat  until  he  has  surren- 
dered^ notwithsUndingthe  petition 
is  presented  before  the  forty-se- 
cond day,  and  the  petition  comes 
on  before  the  time  of  surrendering 
has  expired.  Ex  parte  Drake, 
re  Drake,  1882.     1  Mont«  486. 

TAXATION. 

See  also  Costs. 

A  petition  to  tax  a  solicitor's  bill 
must  be  served  on  the  opposite 
party.  Ex  parte  Griffith,  re  Cooper, 
1832.  1  Dea.  &  Chit.  41.  S.C, 
1  Mont.  517. 

Upon  a  petition  by  a  creditor,  under 
6  Geo.  4.  c.  16.  s.  14.,  to  retax  a 
solicitor's  bill,  it  is  not  necessary 
to  serve  the  assignees.  Ex  parte 
Payne,  re  Saunderson,  1831.  1 
Mont.  455. 

THIRD  MEETING. 

If  the  barristers  in  a  country  com- 
mission are  absent,  an  order  may 
be  obtained  for  the  others  to  hold 
the  third  meeting.  Ex  parte  James, 
re  Hughes,  1832.     1  Mont.  454. 


TIME. 

See  also  Enlabgement  of  Tims — 
Statute  of  Limitations. 

Where  a  petitioner's  affidavits  were 
only  filed  the  day  before  the  peti- 

.  tion  was  appointed  to  be  heard, 
the  Court  ordered  it  to  stand  over, 
that  the  respondent  might  answer 
the  affidavits.  Ex  parte  BUGmg, 
re  Lucas  4*  Shore,  1832.  1  Dea. 
&  Chit.  42. 

Affidavit  by  bankrupt  in  answer  to 
petition  to  stay  certificate  and 
prove,  filed  two  days  before  hear- 
ing, may  be  read,  bat  if  it  makes 
any  charge  of  delay  against  peti- 
tioner, which  he  wishes  to  explain. 
Court  will  give  him  time  for  that 
purpose  3  more  especially  if  the 
amount  of  his  debts  would  turn  the 
certificate.  Ex  parte  Bostock,  re 
Wright,  1832.   1  Dea.  &  Chit.  383. 

TRADE,  IMPLEMENTS  OF. 

A  lessee  of  a  mill  and  steam  engine 
covenanted  to  repair,  reasonable 
wear  and  tear  excepted.  During 
the  lease  he  added  both  to  the 
heighth  and  extent  of  the  mill,  and 
removed  all  the  works  of  the  en- 
gine, except  the  fly-wheel,  fly- 
wheel shaft,  and  boiler,  and  attached 
to  them  a  new  engine  of  greater 
power: — ^Injunction  gpranted  to  re- 
strain the  assignees  of  the  lessee, 
who  had  become  bankrupt,  from 
removing  the  parts  of  the  new 
building  and  the  new  parts  of  the 
engine,  subject  to  an  action  to  be 
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-  brought,  by  the  lessors^  to  try  the 
right.  Sunderland  V,  Newton,  1880. 
S  Sim.  450. 

TRADER. 

The  keeper  of  a  private  lodging- 
house,  who  also  seeks  a  profit  by 
furnishing  her  guests  with  provi- 
sions, is  subject  to  the  bankrupt 
laws  as  an  hotel  keeper,  ahhough 
the  provisions  are  set  apart  as  the 
separate  property  of  each  guest. 
Smith  V.  Scott,  1832.     9  Bing.  14. 

The  wife  of  a  convicted  felon  sen- 
tenced to  transportation  beyond  the 
seas  for  the  term  of  fourteen  years, 
but  removed  to  and  confined  on 
board  one  of  the  hulks  in  this  coun- 
try, is  liable  to  be  made  a  bank- 
rupt, if  she  trade  on  her  own  ac- 
count, although  she  is  in  the  habit 
of  visiting  her  husband  and  holding 
communications  with  him  during 
his  confiDement.  Ex  parte  Franks, 
1831.     6  Moore  &  P.  1. 

A  commission  cannot  be  supported 
by  an  act  of  bankruptcy  by  lying 
in  prison,  unless  the  trading  were 
before  the  imprisonment.  Ex  parte 
Lynch,  re  Lynch,  1832.  I  Mont. 
45S. 

TRANSFER. 
And  see  Assignment. 

The  custom  at  the  London  Docks  is 
to  acknowledge  no  title  in  wines, 
unless  accompanied  with  possession 


of  dock  warrants  indorsed  by  the 
party  to  whom  they  were  originally 
issued.  Where  y^.  received  war- 
rants from  B.  not  indorsed  by  B,, 
and  A.  delivered  and  indorsed  them 
to  C,  who  afterwards  procured 
B*s  indorsement,  and  A,  became 
bankrupt: — Held, the  wines  passed 
to  C,  though  notice  of  transfer  to 
dock  company,  and  indorsement 
by  B.,  were  subsequent  to  the 
bankruptcy  : — Held  also,  that  for. 
want  of  B.'s  indorsement  to  A.f 
and  transfer  into  A.'s  name  in  the 
company's  books.  A,  never  had  the 
order  and  disposition  of  them.  Ex 
parte  Davenport,  re  Leach,  1832. 
1  Dea.  &  Chit.  397. 


TRUSTEE. 

Where  a  bankrupt  trustee  had  suf- 
fered the  trust  fund  to  be  misap- 
propriated^  the  Court  directed  that 
the  son  of  the  cestui  que  trust 
might  prove  for  the  amount,  retain- 
ing the  dividends  till  further  order. 
Ex  parte  Vine,  re  Hooper,  1832. 
1  Dea.  &  Chit.  S57. 

Substitution  of  a  new  trustee,  where 
the  former  one  becomes  bankrupt. 
Ex  parte  Page,  re  Hill,  1832.  1 
Dea.  &  Chit.  321. 

Where  a  bankrupt,  in  consideration 
of  his  wife's  fortune,  gave  a  bond 
to  trustees  to  pay  them  3000/.,  as  to 
which  by  the  terms  of  a  settlement 
it  was  declared  that  the  bankrupt 
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should  be  eotitled  to  the  interest 
during  his  life,  and  aAer  his 
death 'the  principal  was  to  go  to 
bis  wife,  and  the  bankrupt  nuuie 
default  in  the  payment  of  his  mo- 
ney : — Held,  that  the  trustees  might 
prove  for  SOOOt,  and  that  the  in- 
terest upon  the  dividends  to  be  re- 
ceived under  such  proof  should 
'  accumulate  until  the  dOOO/.  should 
be  realized;  after  which,  but  not 
before,  the  interest  might  be  paid 
to  the  assignees  for  die  benefit  of 
the  creditors.  Ex  parte  Turpn^  re 
Brown,  1832.  1  Dea.  &  Chit.  120. 
5.  C.  1  Mont.  443. 

UNCLAIMED  DIVIDENDS. 

Order  made  to  divide  unclaimed  di- 
vidends among  the  otber  creditors. 
Ex  forte  Donaldson,  re  Wright, 
1832.     1  Dea.  &  Chit.  110. 

Order  nisi  only,  in  the  first  instance, 
made  for  distribution  of  unclaimed 
dividends.  Ex  parte  Robinson,  re 
Lyon,  1832.     1  Dea.  &  Chit.  542. 

VOLUNTARY  BOND. 

Quare,  Whether  a  creditor  on  a  vo* 
luntary  bond  is  entitled  to  vq^e  in 
the  choice  of  assignees.  Ex  parte 
Fenables,  1831.     1  Mont.  494. 

WAIVER. 

Creditors  having,  subsequent  to  the 
appointment,  signed  resolutions  au- 
thorizing the  assignees  to  do  cer- 


tain acts,  as  assignees,  which  they 
could  not  have  performed  without 
such  authority,  and  to  act  generally 
as  assignees,  are  debarred  from 
questioning  the  validity  of  the  ap- 
pointment at  a  subsequent  period, 
upon  grounds  of  which  they  were 
aware  at  the  time  of  signature. 
Semble,  also,  that  the  appointment 
is  not  complete  tin  the  declaration 
of  appointment  is  signed  by  the 
Commissioner.  Ex  parte  Nash,  re 
IVyatt,  1832.   1  Dea.  &  Chit.  445. 

A  creditor^  resting  upon  a  common  law 
lien^  without  proving  under  the 
commission  previous  to  the  Bank- 
ruptcy Court  Act,  appeared  as  a 
respondent,  in  opposition  to  a  peti- 
tion before  the  Vice-Chancellor, 
who  ordered  that  the  matter  should 
be  referred  to  the  Commissioners, 
to  ascertain  the  rights  of  the  severs! 
parties,  and  that  the  creditor  should 
have  bis  costs.  The  creditor  at- 
tended the  inquiry  before  the  Com- 
missioners, but  did  not  draw  up  the . 
order  of  the  Vice-Chancellor:  — 
Held,  that  this  was  not  enough  to 
bring  him  within  the  jurisdiction  of 
the  Court. 

Held  also,  that  filing  an  affidavit  is 
not  a  waiver  oi  any  objection  to  the 
jurisdiction.  Ex  parte  Reid,  re 
MUls,  1832.     1  Dea.  &  Chit.  250. 

WILL,  CONSTRUCTION  OF. 

A  testator  bequeathed  the  dividends  of 
certain  stock  to  his  nephew,  sokly 
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for  the  maintenance  of  himself  and 
his  famiJ]^  dedaring  that  such  di- 
▼idenda  should  not  be  capi^le  of 
being  charged  with  his  debts  or  en- 
gagements, and  that  he  should  have 
no  power  to  charge,  assign,  antici- 
pate, or  eucamber  them ;  but  that 
if  he  should  attempt  so  to  do,  or 
if  the  dividends,  by  bankruptcy,  in- 
solvency, or  otherwise,  should  be 
assigned  or  become  payable  to  any 
other  person,  or  be  or  become  ap- 
plicable to  any  other  purpose  than 
for  the  maintenance  of  the  nephew 
and  his  family,  his  interest  therein 
should  cease,  and  the  stock  be  held 
upon  trusts  for  his  children.  Long 
subsequently  to  the  date  of  the  will, 
and  a  few  weeks  prior  to  a  codicil 
confirming  it,  the  nephew  took  the 
benefit  of  the  Lords'  Act  ( 1  Geo.  4. 
c.  1 1 9,) in  the  usual  way;  and  some 
years  afterwards  the  testator  died : 
— Held,  that  this  insolvency  ope- 
rated as  a  forfeiture  of  the  life  in- 
terest given  to  the  nephew  by  the 
will.  Yamold  v.  Moorkouse^  1830. 
1  Russ.  &  M.  364. 

Where  stock  was  given  upon  trust  for 
A,  for  life,  and  after  his  decease  for 
his  children,  with  a  proviso  that 
A.'s  life-interest  should  not  be  sub- 
ject to  any  alienation  or  disposition, 
by  sale,  mortgage,  or  otherwise,  in 
any  manner  whatsover ;  and  in  case 
he  should  charge  or  affect  to  charge, 


so  made  by  him,  should  operate  as 
a  complete  forfeiture  thereof,  and 
the  same  should  devolve  upon  the 
persons  nest  entitled : — Held,  that 
on  A*s  bankruptcy*  bis  life-interest 
pasted  to  his  assignees  tq  the  ex- 
clusion of  his  cbitdren.  Lear  v. 
Leggett,  1 830.     1  Russ.  &  M.  690. 

WITNESS. 

See  also  Affidavits — Evidence — 
Examination. 

Testator,  by  will,  directs  his  business 
to  be  carried  on  by  his  executors, 
and  that  when  his  son  B.,  (the 
bankrupt)  attains  21,  he  should,  on 
performing  certain  terms^  be  ad- 
mitted to  a  fourth  share.  B.,  at 
the  age  of  20,  enters  into  another 
business  on  his  own  account,  and 
never  claims  the  right  under  the 
will,  or  performs  those  conditions : 
— Held,  nevertheless,  that  he  had 
not  abandoned  the  right,  and  there- 
fore that  his  assignees  have  a  right 
to  call  the  executors  of  the  will 
before  the  Commissioner,  and  ex- 
amine them  as  to  the  affairs  of 
partnership.  Ex  parte  Marks^  re 
Marks,  1 83X.     1  Dea.  &  Chit.  499. 

Affidavit  of  petitioning  creditor  may 
be  received  in  opposition  to  peti- 
tion to  supersede.  Ex  parte  Law* 
ley,  re  Lowley,  1832.  1  Dea.  & 
Chit.  460.     S.  C.  1  Mont.  515. 


affect,  or  incumber  the  same,  such 

mortgage,  sale,  or  other  dispositioo,  I  A  bankrupt  cannot  be  called  as  a  w-i 


€5i 


Witness, 


INDEX. 


Witneu. 


ness  either  to  support  or  to  defeat 
the  oommission,  or  even  to  explain 
a  doubtful  act,  which  might  or 
might  not  be  an  act  of  bankruptcy. 
Sayer  v.  Gamett,  1880.  4  Moore 
&  P.  734.  Contra,  Ex  parte  Pal- 
mer, 1832.    1  Dea.  &  Chit.  375. 


Whether,  on  an  indictment  against 
a  bankrupt  for  concealing  his  ef- 
fects^ the  petitioning  creditor  is  a 
competent  witness  to  prove  the 
petitioning  creditor's  debt.  Qucare, 
Rex  V.  fFaUers,  1831.  6  Car.  &  P. 
138. 
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